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PREFACE. 


This  series  of  Beports  contain  all  the  unreported  opinions  of  the 
Court  of  Appeals  of  Kentucky,  of  any  value,  from  November, 
1864,  to  July,  1885.  Also  such  opinions  as  were  ordered  reported, 
but  inadvertently  omitted  from  the  official  Beports. 

The  Clerk's  office  of  the  Court  of  Appeals  was  burned  in  Novem- 
ber, 1865,  thereby  destroying  all  the  unreported  opinions  up  to 
that  time,  except  a  few  that  were  saved  by  accident,  which  are 
reported  in  this  volimie. 

Hence,  the  beginning  of  the  Kentucky  Opinions.  Hoping  that 
our  joint  labor,  herein,  may  prove  of  some  value  to  the  Bench  and 
Bar,  we  commend  the  work  to  their  favor  and  indulgence. 

J.  MORaATJ  CHINK 
J.  K.  BOBERTS. 

o.  M.  McDonald, 


Judges  of  the  Court  of  Appeals  in  office  during  the  time  covered 
by  this  volume : 

Hon.  Alvin  Duvall. 
Hon.  Belvard  J.  Peteks. 
Hon.  Joshua  F.  Bullitt. 
Hon.  EuFUs  K.  Williams. 
Hon.  George  IIobertson. 
Hon.  William  Sampson. 
Hon.  Thomas  A.  Marshall. 
Hon.  M.  B.  Harpin. 


KENTUCKY  COURT  OF  APPEALS. 

OCTOBER  8,  1866. 


S.  C.  Hughes  et  al.  v.  Gbat. 

Action     on    Adminiotratoz'i    Bond — Surety — Joint    Obligon— MecooMty 
P artiei — Judgment 

Section  39  of  the  Civil  Code  relates  to  the  joining  or  omitting  of  joint 
obligors  in  an  action  on  an  administrator'a  bond  and  does  not  relate  to 
the  judgment  to  be  rendered  against  those  before  the  oourt. 

Sam: 

Section  30,  supra,  makes  a  new  rule  with  respect  to  the  form  of  action 
on  joint  liabilities,  but  it  does  not  affect  the  rights  and  equities  of  the 
defendants  to  the  same  action. 


Under  this  new  rule  a  judgment  may  be  rendered  against  the  party 
or  parties  sued,  though  other  parties  jointly  bound  are  omitted  from  the 
action. 

iSame. 

A  return  of  nuUa  bona  before  proceeding  may  be  dispensed  with  in  a 
suit  in  equity  against  an  administrator  and  his  sureties  who  are  jointly 
bound  with  him. 


APPEAIi  FROM  FATBTTE  OIBOUIT  OOUBT. 
June  13,  1866. 

OpINIOK  07  THE  COUBT  BT  JuDGB  MaBSHALL  : 

This  case  is  founded  on  a  petition  in  equity  filed  by  Mary  E. 
<Jray  to  recover  against  R.  B,  and  W.  0.  Youngs  administrators 
-with  the  will  annexed  of  Ambrose  Young,  the  plaintiff's  grand- 
father, the  money  due  to  her  under  said  wiU.     The  action  was 

commenced  against  the  administrators  on  the day  of ^ 

1861,  but  on  the day  of  June,  1862,  Hughes  and  tfie  sureties 

-and  representatives,  deceased  sureties  of  B.  B.  Young  in  his  ad- 
ministration bond,  were  made  defendants  with  a  prayer  that  they 
be  made  the  payee.  By  the  filing  of  the  amended  petition  and 
the  issuing  of  process  thereon,  the  action  is  regarded  as  being 

<K)mmenced   against  these  new   defendants,   on  the day  of 
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June,  1862,  and  they  not  only  deny  knowledge  and  require  proof 
with  respect  to  plaintiffs  claim,  but  plead  affirmatively  "  that 
the  plaintiff  was  twenty-one  years  of  age  more  than  five  years- 
before  they  were  made  parties  in  this  suit,  and  rely  upon  the- 
Statutes  of  Limitation  as  a  bar  to  all  her  claims  against  theiir 
as  sureties  as  aforesaid.'' 

The  sum  due  to  the  plaintiff  from  each  of  the  administrators 
having  been  ascertained  by  a  settlement  of  their  accounts^  it  was^ 
on  final  hearing,  adjudged  that  the  plaintiff  recover  from  W.  0. 
Young,  administrator,  etc.,  out  of  assets  in  his  hands  unadminis- 
tered,  the  sum  of  $243.34  with  interest  from  the  1st  day  of 
March,  1866,  and  further  that  she  recover  from  S.  B.  Youngs 
administrator,  etc.,  the  sum  of  $666.27  with  interest  from 
the  1st  day  of  March,  1866.  And  it  was  further  adjudged  that 
the  plaintiff  recover  from  Hughes,  a  surety  in  the  administration 
bond  of  R.  B.  Young,  and  from  the  personal  representatives  of 
two  deceased  sureties  in  the  same  bond  out  of  assets  in  the  hands 
of  the  said  representatives,  respectively,  the  said  sum  of 
$666.27,  with  interest  as  above.  And  that  she  recover  her 
costs  from  the  two  administrators,  and  may  have  execution  for  the 
said  sxana  against  the  parties  adjudged  to  be  liable  for  the  same. 

There  is  no  objection  made  as  to  the  sums  adjudged  to  be  due- 
from  the  administrators  respectively,  and  neither  of  them  appeals. 
But  Hughes  and  the  representatives  of  the  two  deceased  sureties 
appeal  from  the  judgment  against  them,  and  complain  that  it  is 
not  only  unjust  and  erroneous  in  form,  by  making  the  property 
of  the  sureties  liable  in  the  first  instance,  without  making  that  of 
their  principal  liable  at  all,  but  that  it  violates  the  law  or  dis- 
regards the  evidence  in  relation  to  the  age  of  the  plaintiff,  in 
making  them  in  any  manner  liable  to  her  claim,  from  which  they 
«ay  they  are  discharged  by  the  Eevised  Statutes,  chapter  97,  sec- 
tion 13,  because  there  was  no  suit  against  them  imtil  more  than. 
five  years  after  the  plaintiff  attained  full  age. 

1.  The  form  of  the  judgment  is  attempted  to  be  sustained  by 
reference  to  section  39  of  the  Civil  Code  and  to  several  adjudged 
cases  in  this  court.  But  the  section  referred  to  relates  merely  to 
the  joining  or  omitting  of  joint  obligors  or  their  representa- 
tives in  an  action  on  the  bond,  and  does  not  relate  to  the  judgment 
to  be  rendered  when  all  the  parties  to  the  bond  are  in  fact  before 
the  court.     It  makes  a  new  rule  with  respect  to  the  form  of  actions- 


HUGHSS  ET  AL.   V.   GbAY. 


Opinion  of  the  Court. 


on  joint  liabilities,  but  it  does  not  affect  the  reciprocal  rights  and 
equities  between  defendants  in  the  same  action,  nor  prevent  tbm 
court  having  all  the  parties  before  it  from  recognizing,  and  M 
far  as  may  be  done  without  injury  to  any,  giving  effect  to  them 
according  to  the  principles  of  law  and  equity. 

There  is  no  doubt  that  a  judgment  may  be  rendered  against  th& 
party  or  parties  sued  under  this  new  rule,  though  other  parties 
jointly  bound  with  them  in  the  instrument  are  omitted  from  the 
action  who,  as  between  all  of  the  parties,  are  primarily  liable,  and 
might  and  before  the  adoption  of  this  new  rule  would  have  been 
made  primarily  liable  if  the  suit  were  in  equity ;  and  would  have 
been  equally  bound  by  the  judgment  if  the  action  were  at  law.  It 
is  evident  that  in  such  cases  something  will  remain  to  be  done  by 
action  or  otherwise,  in  order  to  do  complete  justice,  or  to  prevent 
injustice  between  the  parties  jointly  bound.  But  the  fact  that 
under  the  privilege  given  by  the  thirty-ninth  section  cases  may 
happen  in  which  the  court,  bound  to  render  judgment  against 
such  parties  as  the  plaintiff  chooses  to  sue,  cannot  do  complete 
justice  or  must  cause  injustice,  because  other  parties  are  not  be- 
fore it  in  the  suit,  does  not  tend  to  prove  that  the  injustice  which 
in  such  cases  arises  incidentally  from  the  operation  of  the  section 
should  be  made  a  rule  of  right  in  all  cases,  or  to  any  extent  beyond 
its  direct  purpose  of  authorizing  the  joining  or  omission  of  par- 
ties to  an  action  in  certain  cases,  with  the  necessary  effect  of 
authorizing  or  requiring  judgments  to  be  rendered  according  to 
the  authorized  form  of  the  action  with  respect  to  parties. 

If  this  action  had  been  brought  against  the  sureties  alone,  or  if, 
having  been  against  the  administrator  and  his  sureties,  it  had  been 
dismissed  as  to  the  administrator  for  a  cause  applicable  to  him 
alone,  the  thirty-ninth  section  of  the  Code  might,  perhaps,  imder 
the  construction  given  to  it  in  the  case  of  Bogers  v.  Mitchell,  1 
Mete  22  (cited  by  appellee's  counsel),  have  sustained  a  judg- 
ment against  the  sureties  alone.  The  court  decided  nothing  more 
in  that  case  than  that  the  petition  had  been  improperly  dismissed 
as  to  aU  of  the  defendants  for  a  cause  which  was  good  as  to  the  ex- 
ecutor alone,  and,  therefore,  reversed  the  judgment  and  remanded 
the  cause  for  further  proceedings  against  the  sureties  alone,  who 
might,  as  the  court  says  here,  have  been  sued  alone  by  virtue  of 
the  thirty-ninth  section  of  the  Code.  It  is  not  said  in  that  case 
what  evidence  would  suffice  to  aytbprw  judgment  against  ttm 
sureties. 
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The  court  in  the  case  of  McCall  as  Administrator  v.  Patterson, 
18  B.  Mon.y  decided  that  a  return  of  ivulla  bona  on  an  execution 
against  the  administrator  as  such  was  not  essential  to  the  liability 
for  a  devastavit  But  in  that  case  the  suit  was  against  the  ad- 
ministrator and  his  sureties  jointly^  and  there  had  been  a  former 
decree  and  execution  thereon  returned  no  property  against  Patter- 
son as  administrator  and  heir,  which  was  regarded  as  against 
him  personally.  In  the  case  of  Lee  v.  Waller,  etc.,  3  Mete.  62, 
the  court,  though  stating  it  to  be  ordinarily  necessary  that  the 
creditor  should  have  a  judgment  against  the  personal  repre- 
sentative before  he  can  proceed  for  a  devastavit  either  against 
him  or  his  surety,  yet  decided  that  as  the  plaintiff  was  the  creditor 
of  the  administrator's  intestate,  and,  therefore,  could  not  obtain  a 
judgment  against  the  administrator,  the  previous  judgment  might 
be  dispensed  with. 

In  describing  the  remedy  by  which  the  difficulty  under  which 
the  plaintiff  labored  might  be  obviated,  the  court  says : 

"  The  chancellor  can  do  full  and  complete  justice  by 
having  the  executor  and  his  sureties  and  all  oiher  necea- 
sary  parties  before  the  court," 
and  in  indicating  the  decree  to  be  rendered  in  case  the  creditor 
should  establish  his  demand,  get  a  judgment  against  the  adminis- 
trator to  be  levied  of  assets,  which  cannot  be  collected  by  execu- 
tion, and  a  devastavit  be  proved, 

"  it  would  be  proper  to  render  a  joint  decree  against  the 
executor  and  his  sureties  de  bonis  propriis,  to  be  levied 
first  of  the  estate  of  the  executor,  if  any,  if  none,  then 
to  be  levied  of  the  estate  of  his  sureties." 
As  a  return  of  nulla  bona  before  proceeding  may  be  dispensed 
with,  and  as  the  demand  against  the  decedent  can  be  ascertained 
and  adjudged  against  the  executor  or  administrator  in  a  joint 
suit  in  equity  against  him  and  his  sureties,  as  well  and  more  con- 
veniently than  if  a  separate  suit  were  required,  there  can  be  no 
substantial  reason  if  the  demand  be  of  equitable  cognizance,  and 
particularly  if  it  be  as  in  this  case  exclusively  equitable,  why  if  the 
sureties  be  sued  with  the  executor  or  administrator  and  there  be 
a  personal  liability  on  the  part  of  the  defendants,  the  matter 
should  not  be  at  once  settled  by  a  judgment  against  all,  to  be  levied 
first  of  assets  unadministered,  and  if  there  be  none,  or  not  suf- 
ficient, then  to  be  levied  of  the  estate  of  the  administrator  or  exec- 
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utor^  and  if  that  be  deficient,  then  of  the  estate  of  the  sureties* 
As  it  cannot  be  doubted  that  when  the  sureties  are  personally 
liable  the  personal  representatives  for  whom  they  are  bound  must 
also  be^  the  last  case  cited  is  in  truth  an  authority  in  the  present 
case  for  a  judgment  such  as  is  now  indicated. 

In  the  present  case  the  plaintiff  properly,  if  not  necessarily, 
asserted  her  claim  in  equity,  and  brought  the  administrator  and 
his  sureties  or  their  representatives  before  the  court,  and  the  case 
of  Farron  v.  Burkes,  etc.,  3  B.  Mon.  211,  to  which  we  are  referred 
by  the  counsel  of  the  appellees,  is  a  direct  authority  for  rendering 
the  judgment  as  above  indicated,  and  gives  appropriate  reasons 
therefor.  We  are  of  opinion  that  the  judgment  as  rendered  is  in 
form  unjust  toward  the  sureties  and  substantially  prejudicial  to 
them. 

2.  With  respect  to  the  age  of  the  plaintiff  when  the  suretie<i 
were  made  parties  to  this  suit,  we  are  of  opinion  that  the  evidence 
leaves  it  uncertain  whether  she  had  or  had  not  attained  the  age  of 
twenty-one  years  more  than  five  years  before  the  time  referred 
to,  as  some  of  the  defendants  have  pleaded. 

As  the  judgment  must  be  reversed  on  account  of  its  improper 
form,  and  as  there  seems  to  be  some  misapprehension  as  to  the 
condition  of  the  case  with  respect  to  Hutcherson,  who  was  de- 
fendant or  representative  of  a  surety  deceased  before  the  filing  of 
the  amended  petition,  but  did  not  join  in  the  plea  of  limitation, 
and  as  the  question  of  the  plaintiff's  age  may  probably  be  rendered 
certain  if  the  parties  are  allowed  further  time,  we  think  that  a 
reasonable  time  should  be  allowed  for  producing  evidence  on  that 
subject  and  for  Hutcherson  to  plead  if  he  desires  to  do  so,  beforo 
a  final  judgment  is  rendered  in  the  case. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  allow  further  time  for  presenting  additional 
evidence  with  respect  to  the  plaintiff's  age,  if  either  party  desires 
it,  and  to  allow  the  defendant  Hutcherson  to  file  an  answer,  if  he 
offer  a  sufficient  one,  and  finally  to  render  such  judgment  as  is 
suggested  in  this  opinion  against  K.  B.  Young  and  such  of  his 
sureties  or  other  representatives  as  may  be  liable  thereto,  or  if 
none  be  liable,  to  render  a  judgment  against  R.  B.  Young  to  be 
first  levied  of  assets,  if  any,  if  none,  or  insufficient,  to  be  levied 
of  his  own  estate. 
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Rhoda  Watts,  Etc.,  v.  Isaac  Whxtttnoton's  Exbs. 

Exceptions  to  Depontions  Wayed. 

The  appellant  having  failed  to  except  at  the  time  to  the  decision  of 
the  court,  sustaining  exceptions  to  the  deposition,  must  be  taken  to  have 
waved  the  objection. 

Same  — Deposition  in  Another  Case. 

There  does  not  appear  to  have  been  such  identify  of  parties,  subject- 
matter,  and  issues  in  that  suit  and  this  action  as  would  authorize  the 
reading  of  testimony  taken  in  the  former  case  as  evidence  in  this. 

Same -^Interested  Witness, 

A  defendant  is  not  a  competent  witness  for  his  codefendant  where  they 
are  both  interested  in  the  issue  raised  by  their  joint  answer. 


APPEAL  FBOM  WOODFOBD  GISCUIT  COT7BT. 
December  6,  1866. 

Opinion  of  the  Coubt  by  Jubob  Habdin: 

If,  as  contended  for  the  appellants,  the  Circuit  Court  erred  in 
sustaining  the  exceptions  of  tibe  appellee  to  the  deposition  of  B.  S. 
Taylor,  the  appellants  having  failed  to  except  at  the  time  to  the 
decision  must  be  taken  to  have  waived  the  objection,  and  althou^ 
the  appellants  excepted  to  this  ruling  after  the  trial  and  final  judg- 
ment against  them,  as  the  record  shows,  it  cannot  in  this  form  be 
regarded  in  this  court 

We  do  not  perceive  that  the  court  erred  in  refusing  to  allow  the 
appellants  to  read  to  the  jury  the  portion  of  the  deposition  of  the 
appellant  Watts  offered  in  evidence,  taken  in  the  suit  of  Heams  v. 
Whittington.  Besides  the  grave  objection  arising  from  the  direct 
interest  of  the  witness  in  the  fact  his  deposition  tended  to  estab- 
lish, there  does  not  appear  to  have  been  such  identity  of  parties, 
subject-matter,  and  issue  in  said  suit  and  this  action  as  to  author- 
ize the  reading  of  testimony  taken  in  the  former  case  as  evidence 
in  this,  according  to  any  authority  of  which  we  are  aware. 

Nor  is  there  any  valid  objection,  as  we  think,  to  the  refusal  of 
the  court  to  permit  the  appellant  Whittington  to  examine  his  co- 
defendant  Watts  as  a  witness.  They  were  parties  to  the  same 
issues  presented  by  a  pleading  purporting  to  be,  and  filed  as,  the 
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joint  answer  of  themaelyes  and  Bhody  Watts,  without  objection 
on  the  part  of  either  of  them,  and  Watts  was,  therefore,  incompe- 
tent to  testify  in  behalf  of  his  oodefendant.    Civil  Code,  §  670. 

It  does  not  appear  to  ns  from  the  record  that  there  was  any  evi* 
'denoe  before  the  jury  conducing  to  prove  either  ground  of  defense 
relied  on  by  the  defendants  or  either  of  them,  and  it  seems  to  us, 
therefore,  the  court  properly  instructed  the  jury  peremptorily  to 
£nd  for  the  plaintiff. 

Wherefore,  perceiving  no  error  in  the  judgment,  the  same  is 
affirmed  with  damages. 


Porter  &  Oreathouse,  for  appellees. 


Daniel  MoCaxlisteb  v.  Thomas  J.  Bsattie  and  Wife. 

Obligations  to  Pay  Money  —  United  States  Treasury  Notes. 

A  creditor  holding  the  obligati<m  of  a  debtor  to  pay  in  dollars  cannot 
be  legally  compelled  to  accept  United  States  Treasury  notes  in  payment 
4>f  his  debt 


APPEAL  VSOM  JEFFEBSON  CIBCUIT  GOUET. 
February  21«  1867. 

Opinion  of  the  Coubt  bt  Judge  Petebs: 

This  action  was  institated  by  appellees  in  the  court  below  to 
compel  appellant  to  accept  United  States  Treasury  notes  in  satis- 
faction of  two  promissory  notes,  dated  the  10th  of  September, 
1859,  for  $2,500  each,  payable  in  dollars,  on  the  1st  of  January, 
1861  and  1862,  respectively. 

The  chancellor  adjudged,  and  required  appellant  to  accept  said 
treasury  notes  in  payment  and  discharge  of  appellee's  undertaking 
in  their  notes  aforesaid  to  pay  him  in  money,  and  a  reversal  of 
that  judgment  is  now  sou^t. 

A  majority  of  this  court,  in  Oriswold  v.  H.  P.  Hepburn,  2 
Duv.,  decided  that  a  creditor  holding  the  obligation  of  debtor 
4;o  pay  dollars  cannot  be  legally  compelled  to  take  United  States 
Treasury  notes  in  payment  of  his  debt     To  the  principles  settled 
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in  that  case  a  majority  of  the  court  still  adheres,  Judge  Williams 
dissenting.  "Wherefore,  the  judgment  is  reversed,  and  the  cause 
is  remanded,  with  directions  that  appellant  have  his  lien  on  the 
real  estate  for  a  part  of  tiie  price  of  whidi  the  notes  in  tiiis  suit 
mentioned  were  executed  to  secure  their  payment,  and  for  further 
proceedings  consistent  with  this  opinion* 


Hairrison  &  Bennett,  for  appellant 
J.  A.  Beattie,  for  appellee. 


Wm.  Lowe  v.  John  Thobnton's  Heibs. 

Rents  » Interest. 

Bent  after  it  is  due  carries  interest  like  other  obligations  originating 
in  contract. 

Contempt  —  Attaehment. 

The  mere  failure  to  satisfy  an  execution  or  judgment  when  the  defend- 
ant is  unable  to  do  so  should  not  be  treated  as  a  contempt  and  punished 
accordingly. 

Same. 

The  party  should  be  summoned  on  a  rule  to  appear  and  defend  or 
excuse  the  supposed  contempt  before  the  court  should  resort  to  an  attach* 
ment. 

APPEAL  FEOM  OABRAKD  CIBOUIT   COTTBT. 
April  23,  1867. 

Opinion  of  thb  Coubt  bt  JxmaB  Habdin: 

The  evidence  taken  before  the  commissioner  seems  to  us  to  sus^ 
tain  his  report  of  rents  and  waste,  and  the  allowance  of  interest 
on  the  annual  installments  of  rent  is  deemed  proper,  under  all  the 
circumstances.  The  third  section  of  article  2,  chapter  66,  of  the 
Revised  Statutes  (2  Stant.  92)  provides  that  "  rent  after  it  is  due 
shall  carry  interest  like  other  liabilities  originating  in  contract'^ 

The  right  of  the  chancellor  to  proceed  by  attachment  to  punish 
a  party  who,  in  contempt  of  his  authority,  willfully  refuses  to  per- 
form the  judgments  or  orders  of  the  court,  is  unquestionable;  but 
ordinarily  the  mere  failure  to  satisfy  an  execution  or  judgment. 
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where  the  defendant  is  unable  to  do  ao^  should  not  in  our  opinion 
be  treated  as  a  contempt  and  punished  accordingly.  At  leasts  the 
party  should,  on  sufficient  grounds  shown,  be  summoned  or  ruled 
to  appear  and  defend  or  excuse  the  supposed  contempt  before  the 
court  should  resort  to  attachments  or  orders  of  arrest 

From  the  transcript  as  certified  to  us  by  the  derk  we  do  not  feel 
authorized  to  infer  that  the  record  was  not  properly  signed  by  the 
special  judge.  It  is  not,  therefore,  necessary  here  to  decide  what 
may  have  been  the  e£Fect  of  an  omission  to  do  so. 

Wherefore,  the  judgment  for  the  balance  found  due  the  appel* 
lees  by  the  commissioner's  report  is  affirmed,  but  so  much  of  the 
judgment  as  awards  an  attachment  against  the  appellant  is  re- 
versed. As  to  the  alleged  contempt,  further  proceedings  may  be 
had  not  inconsistent  with  this  opinion. 


R.  S.  Beck,  Etc.,  v.  R  H.  Qalb,  Etc. 

Deed  of  Xnist  for  Payment  of  Debts  — Sale  by  Trustee— Grantor  Must 
Join  —  Application  of  tbe  Proceeds. 

Where  the  grantor  in  a  deed  of  tni»t  for  the  payment  of  debts  joins 
with  the  trustee  in  a  conveyance  the  title  is  vested  in  the  purchaser  unin- 
cumbered by  the  claim  of  creditors^  and  without  responsibility  on  him 
or  charge  on  the  land  for  the  application  of  the  proceeds  of  the  sale. 

AFPSAL  FBOM  OWEN   OZBOUIT  COUBT. 
January  19,  1867. 

Opinion  op  the  Coubt  by  Jxtdob  Habdin: 

The  deed  of  trust  from  R.  H.  Gale  and  wife  to  H.  B.  Gale  is 
not  copied  in  the  record,  but  it  is  alleged  in  the  petition  to  have 
been  made  on  the  24th  of  September,  1862. 

It  appears  on  the  face  of  the  petition  that  H.  B.  Gale,  as  trustee 
with  F.  Brown,  his  security,  executed  bond  payable  to  the  grantors 
in  the  deed  as  required  by  the  first  section  of  the  act  approved 
March  2,  1860,  entitled  "  An  act  requiring  trustees,  etc.,  to  exe- 
cute bond  in  certain  cases."  The  bond  is  referred  to  in  the  peti- 
tion and  copied  in  the  record.  It  bears  date  the  16th  day  of  Feb- 
ruary, 1863. 
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Bj  the  second  section  of  said  act  it  is  provided  that  any  person 
injured  by  a  breach  6f  the  covenant  of  the  bond  ''  Shall  have  rem- 
edy for  the  recovery  of  damages  by  appropriate  action  thereon  in 
any  court  having  jurisdiction  thereo£" 

The  twenty-fourth  section  of  chapter  80  of  the  Bevised  Statutes 
(Stanton's  ed.,  voL  2),  page  230,  provides  that, 

"  No  sale  made  of  any  property  by  a  trustee,  by  virtue 

of  a  deed  of  trust  or  pledge  to  secure  the  payment  of 

debts  shall  be  valid,  nor  shall  the  conveyance  by  such 

trustee  pass  the  title  of  the  property  specified  in  such 

deed  or  pledge,  unless  the  sale  thereof  shall  be  in  pur^ 

suance  to  a  decree  or  order  of  a  oourt^  or  the  maker  of 

such  deed  or  pledge  shall  join  in  a  writing  evidencing 

the  sale/' 

But,  as  appears  both  by  the  averments  of  the  petition  and  the 

deed  exhibited  and  copied  in  the  record,  said  B.  H.  Qsle  and 

Mary  C.  Gale,  his  wife,  the  grantors  in  the  deed  of  trust  united 

with  the  trustee,  H.  B.  Gale,  in  the  sale  of  the  tract  of  113  acres 

of  land  (misdescribed  as  350  acres),  at  the  price  of  $i,520,  and 

conveyed  it  to  appellant  on  the  2d  day  of  May,  1863. 

It  seems  to  us  this  sale  and  conveyance  vested  the  title  in  the 
purchaser  unincumbered  by  the  claims  of  creditors,  and  without 
responsibility  on  him  or  charge  on  the  land  for  the  application  of 
the  proceeds  of  the  sale,  and,  as  the  object  of  the  petition  was  to 
compel  a  settlement  of  the  trustee's  accounts  and  a  proper  appli- 
cation of  the  funds  in  his  hands  for  the  relief  of  appellant  from 
a  supposed  charge  on  the  land  or  liability  for  the  application  of 
its  proceeds,  the  demurrer  to  the  petition  was  properly  sustained* 
Wherefore,  the  judgment  is  affirmed. 


N.  B.  Chism  v.  R  H.  Chism. 

Sale  of  Expectancy. 

A  sale  of  expectancy  may  be  constructively  fraudulent,  but  when  it  ie 
shown  to  be  fair  and  for  a  full  consideration  it  is  not  voidable  by  the 
recipient  of  the  consideration. 

Judgment  —  Legalizing  Contract. 

The  confirmation  by  the  judgment  of  the  Divorcing  Court,  recognizing 
and  legalizing  a  contract,  makes  it  conclusively  binding  on  both  parties. 
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APPXAX«  FBOM  MOKBOE  OXBCUIT  COUBT. 
February  20,   1867. 

Opinion  of  thb  Coubt  by  Judob  Bobinson: 

Independentlj  of  the  contemplated  divorce,  the  maintenance  of 
the  nine  infant  chfldren  bj  Mrs.  Chism  was  a  sufficient  considera- 
tion for  the  renunciation  by  the  appellant,  K.  B.  Chism,  of  his 
-contingent  right  as  heir  or  distributee  in  the  real  or  personal  estate 
-of  his  wife  and  of  her  children.  A  sale  of  an  ezpectan<7  may  be 
•constructively  fraudulent,  but,  when  shown  to  be  fair  and  for  a 
full  consideration,  may  not  be  voidable  in  a  court  of  equity  by  the 
T^pient  of  the  consideration.  Nor  will  a  court  of  equity  help 
hiin  to  avoid  the  sale  on  the  ground  that  the  purchaser  was  a  mar- 
ried woman,  and  especially  after  the  lapse  of  twenty  years,  during 
the  whole  of  which  time  he  was  receiving  the  consideration  since 
«he  became  discovert,  and  whereby  he  confirmed  the  contract 

Moreover,  the  confirmation  by  the  judgment  of  the  Divorcing 
Oourt,  recognizing  and  legalizing  the  contract,  made  it  conclusively 
i>inding  on  both  parties,  and  consequently  the  appellant  is  not  en- 
titled, either  as  heir  or  distributee^  to  any  portion  of  the  estate  of 
ihe  two  deceased  sons  of  himself  and  their  mother. 

Wherefore,  the  judgment  dismissing  his  petition  is  affirmed. 

A.  J.  Adams,  Leslie  A  Bolts,  for  appellant. 
J.  W.  Bitter,  for  appellee. 


J.  H.  Eubank  et  al.  v.  Wheat,  Bakbb  &  Co. 

instnictioiis — LiaUfity  of  Sherifi  to  Make  Levy  — Value  of  Property. 

An  instruction  that  Bays  "  If  the  jury  believe  from  the  evidence  that 
plaintiffs  by  themeelvee  or  attorney  informed  Eubank  of  defendant,  Dodd 
Jiaving  property  in  hia  poeseseion,  and  he  did  in  fact  have  property 
subject  to  plaintiffs'  execution,  and  directed  him  to  go  and  levy  upon 
it,  it  was  his  duty  to  do  so  if  he  had  the  execution  there  in  his  hands, 
and  if  he  failed  to  do  so,  and  the  plaintiffs'  debt  was  thereby  lost,  or  any 
part  of  it,  he  and  his  sureties  are  responsible  for  the  debt  or  for  the 
value  of  said  property  then  subject  to  said  execution"  is  held  to  be 
erroneous,  as  it  seeks  to  establish  a  responsibility  upon  mere  information 
and  gives  the  jury  the  alternative  of  fixing  damages  to  the  amount  of  the 
Judgment,  or  the  value  of  the  property  subject  to  execution. 
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&une. 

Where  there  is  no  value  fixed  upon  properly  by  witness  it  is  error  to 
leave  the  assessing  of  such  value  to  the  jury^  or  to  instruct  as  to  a. 
criterion  by  which  a  value  could  be  arrived  at. 

APPSAIi  FBOM  BABSSN   dSGUIT   OOUBT. 
April  24,  1867. 

Opinion  of  thb  Coubt  by  Judge  Pjctebs: 

Whether  the  verdict  of  the  jury  was  sustained  by  the  evidence^, 
or  whether  the  preponderance  was  so  strong  against  the  findinjp 
as  to  authorize  this  court  to  interpose,  need  not  be  discussed  or 
determined,  as  we  are  of  the  opinion  that  the  objections  to  some 
of  the  instructions  given  at  the  instance  of  appellees  to  the  jury 
must  be  fatal  to  the  judgment 

In  the  first  instruction  they  are  told  "  if  they  believe  from  the- 
evidence  that  plaintiffs,  by  themselves  or  attorney,  informed 
Eubank  of  defendant  Dodd  having  property  in  his  possession^ 
and  he  did  in  fact  have  property  subject  to  plaintiff's  execution,, 
and  directed  him  to  go  and  levy  upon  it,  it  was  his  duty  to  do  so^ 
'  if  he  had  the  execution  then  in  his  hands,  and  if  he  failed  to  do> 
so,  and  the  plaintiff's  debt  was  thereby  lost,  or  any  part  of  it,, 
he  and  his  sureties  are  responsible  for  the  debt,  or  for  the  value- 
of  said  property  then  subject  to  said  execution." 

By  this  instruction  the  jury  are,  in  effect,  told  if  the  sheriff" 
was  informed  by  the  plaintiffs  or  their  attorney  that  Dodd  had 
property  in  his  possession  and  he  did  actually  have  it  in  posses- 
sion, it  was  his  duty  to  levy  the  execution,  and  his  failure  to  do- 
so  fixed  the  responsibility  of  himself  and  sureties;  although  he- 
might  have  used  extraordinary  efforts  and  exercised  the  utmost 
diligence  to  levy  the  execution  and  to  seize  the  property,  as  if 
the  reception  of  the  information  that  Dodd  had  property  in  his 
possession,  from  the  plaintiffs  of  their  attorney,  fixed  the  liability^ 
if  the  sheriff  then  failed  to  make  the  levy,  regardless  of  any  pre- 
venting  cause. 

The  instruction  is  further  objectionable  in  regard  to  the  extent 
or  amoimt  of  responsibility  fixed  therein  which  the  sheriff  and 
his  sureties  incurred  by  a  failure  to  make  the  levy.  The  jury 
were  told  that  if  the  plaintiffs'  debt  was  thereby  lost,  or  any  part 
of  it,  he  and  his  sureties  were  responsible  for  the  debt,  or  for  the 
value  of  said  property  then  subject  to  said  execution,  using  the 
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alternative  word  or,  leaving  it  discretionary  with  the  jury  to  find 
the  fnll  amonnt  of  the  debt^  or  the  value  of  the  property,  as  they 
pleased,  when  they  should  have  been  told  that  the  criterion  to 
govern  them  in  their  finding  was  the  damage  sustained  by  the 
plaintiffs  by  reason  of  the  failure  of  the  sheriff  to  levy  the  execu* 
tion  on  Dodd's  property  subject  thereto. 

The  second  and  last  instruction  asked  by  appellee  is  objection- 
able  also  as  to  the  criterion  of  damages,  especially  in  view  of  the 
fact  that  no  value  was  fixed  on  the  property  by  the  witnesses,  and 
the  jury  were  left  to  fix  their  own  value  from  the  description 
given  by  the  witnesses,  nor  were  these  objections  removed  by  the 
other  instructions. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  award  a  new  trial  and  for  further  proceisdings 
oonsistent  herewith. 

Harlan  &  Harlan,  for  appellant. 

James,  Leslie  &  Botts,  for  appellee. 


A.  S.  Bayne  et  al.  v.  A.  F.  Smith. 

Mortgage — Iiiflolvency  —  Stattttet  of  1856. 

A  mortgage  not  made  in  contemplation  of  insolvency  and  without  a 
design  to  prefer  some  creditors  to  the  exclusion  of  others  does  not  como 
within  the  provision  of  the  acts  of  1856. 

APPEAI4  FBOM  LABUE  OIBOUIT  COURT. 
February  7,  1867. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

As  said  by  this  court  in  Terrell  et  al.  v.  Jennings^  1  Mete  450, 
a  mortgage  which  is  not  made  in  contemplation  of  insolvency  is 
valid  and  not  prohibited  by  the  Act  of  March  10^  1856,  unless 
such  mortgage  be  made  in  contemplation  of  insolvency  and  with 
a  design  to  prefer  some  creditor  to  the  exclusion  of  others,  does 
not  come  within  the  provisions  of  the  statute,  which  makes  it 
inure  to  the  benefit  of  all  the  mortgagor's  creditors. 
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In  this  case  the  property  mortgaged  was  more  than  ample  to 
pay  the  mortgage  and  all  other  debts  of  the  mortgagor;  besides  he 
seems  to  have  had  a  considerable  amount  of  choses  in  action 
which  he  left  in  Hammonds  hands  for  collection,  with  orders  to 
pay  the  money,  when  collected,  on  his  debts,  instead  of  defrauding 
or  delaying  his  creditors  or  preferring  some  to  the  exclusion  of 
others;  his  ability  and  intention  to  pay  all  is  manifest  It  was 
error  to  adjudge  that  the  mortgage  inured  to  the  benefit  of  all  the 
mortgagor's  creditors,  wherefore  the  judgment  is  reversed. 

Wintersmith  &  Murray,  for  appellant. 

Bead  &  Howell,  for  appellees. 


Cbaio  &  HoLLSY  i;.  John  F.  Haggabd. 

Sale  of  Personal  Property — Retention  of  Poasestion  by  Vendor  —  Fraud  on 
Creditors  —  Instructions. 

Retention  of  the  poBsession  and  use  by  the  vendor,  inconsistent  with 
the  title  claimed  by  the  vendee,  was  per  ae  a  legal  fraud,  which  made  the 
sale  void  as  to  the  vendor's  creditors. 

Same. 

The  court  erred  in  refusing  the  following  instruction  to  the  jury:  "  If 
they  believe  from  the  evidence,  that  after  the  alleged  sale  from  F.  Hag- 
gard to  his  attorney,  said  Haggard  retained  control  and  use  of  the 
property,  the  sale  as  to  the  creditors  and  third  i>erBons  was  fraudulent 
and  void." 

APPEAL  FBOM  MONTGOMBRY  OIBOUIT  COTJBT. 
February  7,  1867. 

Opinion  of  the  Coubt  bt  Judge  'Robebtson. 

The  facts  all  admitted,  the  only  legal  conclusion  is  that  no  title 
to  any  specific  com  had  ever  been  vested  in  the  appellee,  even  if 
the  contract  of  sale  was  made  in  mutual  good  faith.  Mrs.  Adam's 
share  had  not  been  separated.  No  certain  price  had  been  fixed, 
the  quantity  sold  had  not  been  ascertained,  and  the  vendor's  re- 
served use  for  consumption  made  it  uncertain  how  much  or 
whether  any  would  be  left  in  the  spring  when  the  vendee  was  to 
h«v«  whatever  might  then  remain  unconsumed.     Aad^  thara£ore» 
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when  the  ezecution  of  appellants  was  levied  on  the  gross  crop  the 
appellee  conld  have  maintained  no  action  for  it  or  for  any  identical 
portion  of  it. 

Moreover,  the  retention  of  the  possession  and  use  by  the  vendor 
as  ostensible  owner  inconsistently  with  the  absolute  title  claimed 
by  the  vendee  was  per  se  a  legal  fraud,  which  made  the  sale  void 
as  to  the  vendor's  creditors,  and  on  this  point  the  Circuit  Court 
erred  in  refusing  to  give  the  following  instruction :  ^*  If  the  jury 
lielieve  from  the  evidence  that,  after  the  alleged  sale  from  F.  Hag- 
gard to  attorney,  said  F.  Haggard  retained  control  of  and  used 
the  property,  then  the  sale  as  to  creditors  and  third  persons  was 
fraudulent  and  void,  and  they  must  find  for  the  defendants." 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 

Holt  &  Hurst,  far  appellant. 

r.  Turner,  for  appellee. 


JoHK  B.  MoCaxul  autd  Wife  v,  David  Bbadfobd  et  aL 

Wins — Testamentary  Capacity  —  Settled  Pnrpoae — Construction— Evidence. 
The  testator  having  dictated  his  will,  unaided  by  any  one,  and  disposed 
of  his  property  aecording  to  a  long-settled  determination  and  purpose  of 
his  mind  —  this  bears  intrinsic  evidence  of  capacity. 

APPEAL  FBOM  MASOl*^  OIBOniT  OOUBT. 
December  11^  1866. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

William  Bradford  was  ninety  odd  years  old  when  he  made  his 
will^  had  all  the  usually  attendant  symptoms  of  enfeebled  old  age^ 
but  still  had  sufficient  vigor  of  mind  and  intelligence  to  transact 
ordinary  business,  though,  from  want  of  physical  vigor,  generally 
got  some  of  his  children  to  aid  him. 

He  dictated  his  will  unaided  by  any  one  and  disposed  of  his 
property  according  to  a  long-settled  determination  and  purpose  of 
his  mind,  and  this  bears  intrinsic  evidence  of  capacity.  Having 
somewhat  recovered  from  the  sudden  stroke  of  paralysis,  he  dis- 
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tributed  with  his  own  hands  some  legacies  and  bestowed  other 
bounties  which  rendered  the  codicils  necessary,  and  these  also 
manifest  continued  capacity  and  the  consummation  of  his  long- 
settled  purposes. 

We  concur  with  jury  and  court  in  sustaining  the  will  and  codi- 
^1  as  his  last  testament^  and,  therefore,  affirm  the  judgment. 

Phister  &  Throop,  for  appellants. 


G.  W.  Sullivan  v.  A.  M.  Rice. 

If ote  —  Surety  Agreement  —  Credit  —  Fraud. 

When  the  parties  to  a  note  agree  that  a  certain  payment  shall  be  a 
credit  on  it,  from  that  instont  the  debt  is  extinguished  to  that  extent, 
and  neither  nor  both  of  the  parties  can  revive  the  indebtedness  as  against 
the  surety,  without  his  consent,  by  a  future  agreement  to  apply  it  on 
another  account.     This  would  be  fraud  on  the  surety. 


APPEAL  FBOM   ADAIB  CIECUIT   COUBT. 
December  8,  1866. 

Opinion  of  the  Couet  by  Judge  Williams  : 
Sullivan  having  become  bound  ^n  a  note  for  $205  as  the  se- 
curity of  Banet  to  Eice  due  January  1,  1859,  in  November  after 
the  note  became  due  Banet  sold  to  Rice  lands  to  the  amount  of 
^150  and  ordered  it  credited  on  said  note,  to  which  Rice  agreed, 
it  was  then  to  all  intents  and  purposes  a  payment,  and  extinguished 
that  much  of  the  note,  and  the  remainder  was  the  only  sum  due 
still  and  existing  as  a  debt. 

Rice  in  fact  did  not  enter  the  credit  on  the  note,  but  some  four 
years  afterward  brought  suit  on  it ;  Banet  being  served  with  proo- 
ess  let  judgment  go  by  default  after  which  Sullivan  was  served 
with  process  and  pleaded  said  $150  as  a  payment  to  avoid  which 
Rice  shows  that  after  judgment  against  Banet,  and  before  Sulli- 
van answered,  he  and  Banet  had  a  settlement  in  which  said  $150 
had  been  applied  to  other  accounts,  and  the  court  to  whom  the  case 
-was  referred  adjudged  against  Sullivan  on  this  issue. 
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It  was  evidently  a  payment  and  discharge  of  the  note  to  that  ex- 
tent from  the  instant  the  parties  agreed  that  it  should  be  applied 
to  that  debt  and  neither  one  nor  both  the  parties  oould  revive  the 
indebtedness  as  against  Sullivan  without  his  consent  by  a  future 
agreement  to  apply  it  to  some  other  account ;  this  would  be  a  fraud 
upon  Sullivan's  rights  which  the  law  does  not  recognize,  especially 
as  Banet  had  informed  Sullivan  he  had  paid  the  $150  soon  after 
the  transaction,  and  long  before  its  misapplication  to  other  ao- 
<x)unt8  which  probably  originated  after  the  payment 

The  judgment  is  reversed  with  directions  for  a  new  trial  and 
further  proceedings  in  conformity  herewith. 


Russell  A  Bramlette,  for  appellant. 
Baker  &  Alexander,  for  appeUee. 


B.  J.  Pass  v.  B.  L.  Pbiox. 

Writiac— Parol  Evidenct— Fxaud  or  Mistako. 

Parol  evidence  is  not  admissible  to  vary  the  terms  or  import  of  a  writ- 
ing, unless  it  is  alleged  that  there  was  fraud  or  mistake  in  the  execution 
lliereof. 

APFXAI.   FBOIC    MADISON    OIBOUIT    OOUBT. 
Beoember  7,  1866. 

Opinion  ov  the  Coubt  by  Jxtdgb  Pxtxbs: 

It  is  a  well-settled  principle  that  parol  evidence  is  not  ad- 
missible to  vary  the  terms  or  import  of  a  writing,  unless  it  is 
alleged  in  the  pleadings  that  there  was  fraud  or  mistake  in  the 
execution  thereof.  This  principle  is  bo  well  established  that  cita- 
tion of  authorities  cannot  be  necessary. 

As  appellant's  answer  did  not  contain  the  necessary  allegations 
to  admit  the  parol  evidence,  it  was  properly  rejected. 

Wherefore,  the  judgment  is  affirmed. 

Turner  &  Smith,  for  appellant. 

Chenavlt  &  McCreary,  for  appellee. 
2 
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Jamss  Thompson's  Admb.  v.  B.  0.  Hasbis. 

Ordinary  Action  —  Tranifer  to  Eqvity — Trial  of  Issue. 

Where  appellant  in  error  has  an  original  action  brought  in  ordtna'rj* 
transferred  on  motion  to  the  equity  docket^  oyer  the  objection  of  ap- 
pellee^ he  cannot  complain  of  the  lack  of  nor  demand  a  trial  of  the  issue 
of  fact  by  a  jury,  it  being  within  the  discretion  of  the  chancellor  to- 
remand  a  cause  to  a  jury,  and  to  accept  or  reject  the  findings  of  such* 
jury  according  to  the  dictates  of  his  conscience. 

Warranty,  Breach  of. 

A.  sells  B.  personal  property  (slave)  and  warrants  same  sound  and 
in  good  condition.  All  of  the  purchase  money,  except  some  $76,  was- 
paid,  which  amount  was  closed  up  by  note  some  six  months  after  the 
sale.  On  suit  to  enforce  payment  of  note,  defense  was  set  up  that  the- 
slave  was  laboring  under  an  hereditary  taint  of  tubercular  consumption^ 
but  was  shown  not  to  have  been  developed  at  the  time  of  the  sale.  Held^ 
not  to  be  such  a  breach  of  warranty  as  to  justify  a  verdict  for  damages. 

APPEALED  FBOM  LINCOLN  CIBCUIT  COUBT. 
December  10,  1866. 

Opinion  of  the  Coubt  bt  Judge  Petees: 

In  September,  1858,  appellee  sold  to  appellant's  intestate  a 
slave  Nancy  and  her  two  children  for  the  price  of  $1,300,  war- 
ranting  the  soundness  of  Nancy  and  one  of  the  children  in  body 
and  mind. 

All  of  the  purchase  price  having  been  paid  except  $76.66  ob 
the  5th  of  April,  1859,  the  intestate  executed  his  note  for  that 
sum,  to  enforce  the  collection  of  which  this  action  was  brought,  in 
the  lifetime  of  the  obligor,  who  made  defense  thereto,  and  in  his 
original  answer  alleged  that  the  woman  Nancy,  at  the  time  of  the- 
sale  and  warranty,  was  unsound  with  syphilis,  and  subsequently 
he  filed  an  amended  answer  in  which  he  alleged  that  she  had  died 
of  tubercular  consumption,  and  by  his  cross-action  claimed  judg* 
ment  for  $1,000  over  against  appellee,  her  estimated  value,  for 
the  breach  of  the  warranty.  Judgment  was  rendered  by  the  court 
below  for  the  amount  of  the  note,  and  the  cross-petition  dismissed^ 
from  which  this  appeal  is  prosecuted. 

Two  grounds  are  relied  upon  for  reversal: 

1.  That  the  issues  of  fact  presented  by  the  pleadings  were  not 
tried  by  a  jury. 
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And  2.  That,  from  the  evidence,  appellant  should  have  re- 
covered judgment  for  the  estimated  value  of  Nancy. 

These  objections  will  be  disposed  of  in  the  order  in  which  they 
are  presented. 

1.  The  record  shows  that  the  original  action  was  brought  in 
ordinary  and  was  transferred  to  the  equity  docket  on  the  motion 
of  appellant,  notwithstanding  appellee  opposed  the  transfer. 

If  this  transfer  had  not  been  made  the  parties  certainly  would 
have  had  the  right  to  have  the  issues  of  fact  tried  by  a  jury ;  but 
after  the  transfer  was  made,  that  right  was  waived  or  lost;  the 
chancellor  might,  as  he  seems  to  have  done,  ordered  those  issues 
out  of  chancery  to  be  tried  by  a  jury,  but  even  if  such  trial  had 
actually  taken  place  and  a  verdict  had  been  rendered,  such  verdict 
would  not  have  been  binding  on  the  conscience  of  the  chancellor, 
and  he  might  have  disregarded  it.  If,  then,  he  was  not  bound  by 
the  verdict,  he  could  dispense  with  the  trial  by  jury,  and  his  fail- 
ure to  carry  out  the  order  was  in  eflFect  a  cancelment  thereof  which, 
he  had  the  right  to  do,  and  having  done  so,  in  effect,  it  is  no 
cause  for  reversal. 

2.  Upon  the  second  ground,  we  remark  that  a  careful  examina- 
tion of  the  evidence  in  the  case  has  failed  to  convince  us  that 
Nancy  was  diseased  at  the  time  of  the  sale. 

Her  appearance  then,  as  nearly  all  the  witnesses  who  saw  her 
prove,  indicated  that  she  was  in  the  enjoyment  of  good,  if  not 
robust,  health.  No  physician  had  been  then  called  to  see  her,  and 
six  months  after  the  sale  appellee's  intestate  executed  the  note 
sued  on  for  residue  of  the  price,  without  objection  or  complaint 
of  the  slaves  in  any  way;  indeed,  he  expressed  himself  satisfied 
with  them.  And  even  if,  as  some  of  the  physicians  think,  Nancy 
was  laboring  under  an  hereditary  taint  of  tubercular  consumption 
at  the  time  of  the  sale,  it  was  then  not  developed,  and  undeveloped 
as  it  was  we  cannot  judicially  decide  that  Nancy  was  unsound 
when  sold  and  delivered  to  the  intestate.  Fiy^s  Exr.  v.  Throck- 
morton, 2  B.  Mon.  450. 

Wherefore,  the  judgment  is  affirmed  with  damages. 

!    Harlan  &  Harlan,  for  appellant 
A.  J,  James,  for  appellee. 
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C.  J.  Thornton  et  al.  t\  E.  G.  Beverly. 

Sale  of  Trust  Property  — ParduMn't  Title. 

Where  a  tnutee  selU  property  with  the  knowledge  and  consent  of  the 
beneficiary,  the  purchaser  acquires  an  absolute  indefeasible  title. 

I  APPEALED  FBOIC  HENBEB80N  CIBCUIT  COUBT. 

i  December  6«  1866. 

Opinion  of  the  Court  by  Jui>oe  Petebs: 

The  deed  of  the  5th  of  August,  1841,  under  which  appellants 
claim,  provided,  in  express  terms,  that  Churchill  J.  Thornton, 
with  the  consent  of  his  wife,  Lucy  M.  Thornton,  and  Hopkins, 
the  trustee,  may  sell  any  of  the  slaves  named  in  said  deed,  of 
whom  the  woman  Matilda  was  one,  and  vest  the  proceeds  in  such 
other  property  or  estate  as  may  be  advantageous  to  the  parties 
concerned,  such  other  property  to  be  held  and  disposed  of  in  the 
same  manner  that  said  slaves  would  have  been  under  the  previous 
stipulations  in  said  deed. 

Such  being  the  terms  and  provisions  of  the  deed  under  which 
appellants  claim,  it  is  very  clear  that  if  appellee  purchased  the 
woman  Matilda  and  her  children  of  Churchill  J.  Thornton,  with 
the  knowledge  and  consent  of  Mrs.  Lucy  M.  Thomtcm  and  the 
trustee,  Hopkins,  he  thereby  acquired  the  absolute  indefeasible 
title  to  them. 

We  think  the  evidence  preponderates  strongly  to  the  conclusion 
that  the  sale  of  the  slaves  to  appellee  was  made  by  Thornton  and 
wife  and  the  trustee. 

Brent  Hopkins  proves  that  he  saw  a  bill  of  sale  in  1845,  exe- 
cuted by  Thornton  and  wife  and  the  trustee,  Hopkins,  to  appellee 
for  the  slaves;  the  said  bill  of  sale  with  the  trust  deeds  having 
been  submitted  to  his  law  partner  and  himself  for  their  legal 
opinion  by  appellee  as  to  the  sufficiency  of  his  title. 

Moreover,  the  parties  all  resided  in  the  same  town  from  the 
date  of  the  sale  up  to  the  institution  of  this  suit  Appellee  claimed 
the  slaves  absolutely  during  the  whole  time,  a  period  of  over 
fifteen  years ;  during  all  of  this  time  his  right  was  not  questioned 
or  disputed.  C.  J.  Thornton  died  in  1845,  and  his  widow,  who  is 
still  living,  has  never  asserted  any  claim  to  the  slaves. 
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Lots  were  purchased  in  the  town  of  Henderson  by  Thornton 
in  his  lifetime^  improvements  made  thereon,  suitable  for  a  resi- 
dence for  himself  and  family,  and  they  were  occupied  as  such 
by  them  during  the  life  of  Thornton,  the  title  thereto  secured  to 
Mrs.  Thornton  and  children,  and  they  still  own  and  retain  the* 
property.  The  evidence  conduces  to  show  that  Thornton  had  not 
the  means  to  pay  for  the  lots  or  the  improvements  of  himself,  andl 
to  enable  him  to  make  said  purchases  and  improvements  it  was* 
necessary  to  sell  a  part  of  the  trust  slaves ;  that  fact  is  recited  uv 
the  conveyance  of  the  city  property  to  Hopkins  in  trust  for 
appellants  and  to  which  Mrs.  Thornton  is  a  party. 

We  are  satisfied  that  appellee  acquired  by  his  purchase  and 
held  the  legal  title  in  fee  to  the  slaves,  and  as  the  verdict  and 
judgment  accord  with  this  view,  and  upon  the  whole  case  as  made 
out  are  correct,  it  is  unnecessary  to  enter  upon  a  discussion  of  tb<^ 
propriety  of  the  instructions  given  and  refused. 

Wherefore,  the  judgment  is  affirmed. 


Vance  d  Turner,  for  appellants. 
Dallam,  for  appellee. 


H.  B.  CuLVEB  V.  Jab.  Clabk. 
Lachfls. 

XIm  court's  aid  cannot  be  invoked  to  reopen  a  suit^  where  it  is  shown 
that  the  defendant,  more  than  a  year  after  a  judgment  of  confession,  and 
writ  of  possession  awarded,  filed  a  petition  for  a  new  trial,  it  being  held 
that  he  was  guilty  of  gross  laohea, 

a:p-bii^ax,  cpbom  oallowat  oieouit  coubt. 

February  26,  1867. 
OPIinON  OF  THE  COUET  BY  JuDGE  WlLLIAMS : 

The  original  suit  by  appellee  against  appellant  for  a  recovery 
of  the  land  was  brought  March  1,  1861,  and  summons  executed 
May  5,  1861 ;  appellant  paid  no  attention  to  this  suit  either  by  em- 
ploying a  counsel  to  defend  it  or  even  so  much  as  telling  his  son 
and  agent,  whom  he  left  on  the  land  when  he  removed  to  Arkansas, 
of  the  pendency  of  tihe  suit. 
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All  the  rebel  armies  were  surrendered  early  in  1865,  and  free 
comniimication  was  soon  thereafter  established  with  the  seoeded 
States. 

The  judgment  of  confession  was  not  taken  until  December  18, 
1865,  when  upon  the  writ  of  possession  being  awarded,  and 
executed  appellant  filed  his  petition  for  a  new  trial  June  18, 1866, 
to  which  a  demurrer  was  sustained  and  from  which  judgment  he 
appealed* 

The  petition  sets  out  no  single  cause  known  to  the  Code  for  a 
new  trial  nor  recognized  by  the  common  law,  but  exhibits  a  case 
of  culpable  negligence.  If  the  appellant  shall  unjustly  have  lost 
his  land  it  is  neither  the  fault  of  the  law  nor  its  courts  as  he  has 
had  a  most  ample  opportunity  of  presenting  his  defense,  and  it  is 
far  better  that  injustice  should  be  done  in  a  single  case  than  that 
those  great  rules  sanctioned  by  the  experience  and  wisdom  of  ages 
as  well  as  the  positive  legislative  will  made  to  preserve  the  rights 
of  all,  and  to  give  stability,  repose,  and  confidence  to  society 
should  be  either  violated  or  evaded,  wherefore,  the  judgment  is 
affirmed. 


Stubblefield  dk  Brother,  for  appellant. 


GbANVILLE  BbAOKBN  v.  OOMMONWBAI.TH. 

Indictment »  Receiving  Stolen  Goods  ^Possession— Proof. 

1.  The  possession  of  personal  property  is  prima  facie,  thoiugh  not  oon- 
olusive,  evidence  of  ownership. 

2.  It  is  not  sufficient  to  prove  that  the  goods  were  stolen,  but  it  must 
be  proof  that  the  accused  knew  they  were  stolen. 

8.  What  was  done  and  said  by  the  party  from  whom  the  defendant  re- 
ceived the  goods  is  competent  as  a  part  of  the  transaction. 

•  APPEAL  FEOM  MABION  OIEOUIT  OOUBT. 

April  27,  1867. 

Opinion  op  the  Couet  by  Judge  Pbtebs  : 
Possession  of  personal  property  is  prima  facie,  though  not  con- 
clusive; evidence  of  ovmership  in  the  person  in  possession^  and  may 
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be  disproved  by  other  evidence.  And  in  order  to  the  conviction 
of  an  individual  of  the  crime  of  receiving  stolen  goods,  it  is  not 
sufficient  to  prove  they  were  stolen,  but  there  must  be  proof  that 
•the  accused  knew  them  to  be  stolen  at  the  time  he  received  them. 

Hence  what  was  done  and  said  bj  Hourigan,  of  whom  appellant 
received  the  stolen  property,  at  the  time  the  exchange  was  made, 
i?  competent  as  a  part  of  the  transaction,  and  as  a  circumstance  to 
illustrate  the  animiLs  of  the  party. 

The  rejected  evidence  may  have  had  more  or  less  influence 
tipon  the  jury  favorable  for  appellant,  and  as  he  was  deprived  of 
the  benefit  thereof  by  the  ruling  of  the  court  he  was  prejudiced  to 
that  extent. 

"Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  set  aside  the  verdict  and  judgment,  and  to 
award  a  new  trial  to  appellant  and  for  further  proceedings  con* 
distent  herewith. 

Roundtree  £  Foyle  and  James,  for  appellant. 
HanJan,  for  appellee. 


Jas.  L.  Renfbob  v.  Eliz.  Undsbwood. 
SstoppeL 

A  purchaser  of  land  with  notice  of  renunciation  of  title  by  vendor, 
and  of  a  prior  sale  of  the  same  land  with  the  concurrence  of  the  vendee 
under  a  parol  sale,  is  estopped  from  claiming  title  by  subrogation. 

APPBAL  FBOM  TAYIX>B  OIBOUIT  OOUBT. 
April  22,  1867. 
OpraiON  OF  THE  COUBT  BY  JuBOB  BOBBBTSON  : 

It  seems  to  this  court  that  the  judgment  of  the  Circuit  Court  is 
sustained  by  the  law  on  preponderating  facts. 

Caleb  Underwood's  right  to  the  land  in  contest  was  matured  into 
the  legal  title  by  at  least  twenty-five  years  adverse  occupancy  by 
those  under  whom  he  entered  fifteen  years  before  this  suit  was 
brought,  and  by  himself,  and  by  his  son  James  either  as  his  tenant 
<or  his  vendee  by  an  oral  contract  never  enf  orcible,  and  the  rescis- 
•sion  of  which  made  him  his  father's  tenant  by  relation.  The  dis* 
■avowals  of  title  by  Caleb  while  James  was  holding  as  his  vendee 
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Same. 

Where  there  Is  no  yalue  fixed  upon  property  by  witness  it  is  error  to 
leaye  the  assessing  of  such  value  to  the  jury,  or  to  instruct  as  to  a. 
criterion  by  which  a  value  could  be  arrived  at. 

APPXAL  FBOM  BABBSN   CIBCUIT   OOUBT. 
April  24,  1867. 

Opinion  of  the  Couet  by  Judge  Pstebs: 

Whether  the  verdict  of  the  jury  was  sustained  by  the  evidence^ 
or  whether  the  preponderance  was  so  strong  against  the  finding: 
as  to  authorize  this  court  to  interpose,  need  not  be  discussed  or 
determined,  as  we  are  of  the  opinion  that  the  objections  to  soin& 
of  the  instructions  given  at  the  instance  of  appellees  to  the  jury 
must  be  fatal  to  the  judgment. 

In  the  first  instruction  they  are  told  "  if  they  believe  from  the- 
evidence  that  plaintiffs,  by  themselves  or  attorney,  informed 
Eubank  of  defendant  Dodd  having  property  in  his  possession, 
and  he  did  in  fact  have  property  subject  to  plaintiff's  execution,, 
and  directed  him  to  go  and  levy  upon  it,  it  was  his  duty  to  do  so,. 
'  if  he  had  the  execution  then  in  his  hands,  and  if  he  failed  to  do 
so,  and  the  plaintiff's  debt  was  thereby  lost,  or  any  part  of  it,, 
he  and  his  sureties  are  responsible  for  the  debt,  or  for  the  value- 
of  said  property  then  subject  to  said  execution." 

By  this  instruction  the  jury  are,  in  effect,  told  if  the  sheriff 
was  informed  by  the  plaintiffs  or  their  attorney  that  Dodd  had 
property  in  his  possession  and  he  did  actually  have  it  in  posses- 
sion, it  was  his  duty  to  levy  the  execution,  and  his  failure  to  do* 
so  fixed  the  responsibility  of  himself  and  sureties;  although  he- 
might  have  used  extraordinary  efforts  and  exercised  the  utmost 
diligence  to  levy  the  execution  and  to  seize  the  property,  as  if 
the  reception  of  the  information  that  Dodd  had  property  in  hifr 
possession,  from  the  plaintiffs  of  their  attorney,  fixed  the  liability,, 
if  the  sheriff  then  failed  to  make  the  levy,  regardless  of  any  pre- 
venting cause. 

The  instruction  is  further  objectionable  in  regard  to  the  extent 
or  amount  of  responsibility  fixed  therein  which  the  sheriff  and 
his  sureties  incurred  by  a  failure  to  make  the  levy.  The  jury 
were  told  that  if  the  plaintiffs'  debt  was  thereby  lost,  or  any  part 
of  it,  he  and  his  sureties  were  responsible  for  the  debt,  or  for  the 
value  of  said  property  then  subject  to  said  execution,  using  thff 
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alternative  word  or,  leaving  it  discretionary  with  the  jury  to  find 
the  full  amount  of  the  debt^  or  the  value  of  the  property,  as  they 
pleased,  when  they  should  have  been  told  that  the  criterion  to 
govern  them  in  their  finding  was  the  damage  sustained  by  the 
plaintiffs  by  reason  of  the  failure  of  the  sheriff  to  levy  the  execu- 
tion on  Dodd's  property  subject  thereto. 

The  second  and  last  instruction  asked  by  appellee  is  objection- 
able also  as  to  the  criterion  of  damages,  especially  in  view  of  the 
fact  that  no  value  was  fixed  on  the  property  by  the  witnesses,  and 
the  jury  were  left  to  fix  their  own  value  from  the  description 
given  by  the  witnesses,  nor  were  these  objections  removed  by  the 
other  instructions. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  award  a  new  trial  and  for  further  proceedings 
consistent  herewith. 

Harlan  &  Harlan,  for  appeHard. 

James,  Leslie  &  Botts,  for  appellee. 


A.  S.  Bayne  et  al.  v.  A.  F.  Smith. 

Mortgage  —  Inoolvency  —  Statutes  of  1856. 

A  mortgage  not  made  in  contemplation  of  insolvency  and  without  a 
design  to  prefer  some  creditors  to  the  exclusion  of  others  does  not  como 
within  the  provision  of  the  acts  of  1856. 

APPEAL  PEOM  LABUE  OIBCTJIT  COURT. 
February  7,  1867. 

Opinion  of  the  Court  by  Judge  Williams  : 
As  said  by  this  court  in  Terrell  et  al.  v.  Jennings,  1  Mete.  450, 
a  mortgage  which  is  not  made  in  contemplation  of  insolvency  is 
valid  and  not  prohibited  by  the  Act  of  March  10,  1856,  unless 
such  mortgage  be  made  in  contemplation  of  insolvency  and  with 
a  design  to  prefer  some  creditor  to  the  exclusion  of  others,  does 
not  come  within  the  provisions  of  the  statute,  which  makes  it 
inure  to  the  benefit  of  all  the  mortgagor's  creditors. 
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Subsequent  to  the  execution  of  said  bond  a  petition  was  filed 
in  the  Garrard  Circuit  Court  by  said  guardian  for  the  sale  of 
^ixty-two  acres  of  land  belonging  to  the  infants,  and  on  the  14:th 
of  November,  1855,  he  executed  a  bond  with  said  Duncan  and 
Doty  as  his  sureties  to  said  infants,  conditioned  for  the  faithful 
performance  of  all  the  duties  by  said  guardian  under  the  law, 
and  that  he  would  perform  all  decrees  and  judgments  that  might 
l>e  rendered  in  said  case. 

It  is  averred  in  the  petition  that  on  the  21st  of  February,  1859, 
said  guardian  executed  a  further  bond  to  said  infants  with  said 
Doty,  and  one  John  B.  Boyle,  as  his  surety,  with  like  conditions 
.as  the  former  bond,  and  in  the  nature  of  a  bond  of  indemnity  to 
B.  F.  Duncan,  the  former  surety. 

The  sixty-two  acres  of  land  of  said  infants  were  sold  under  the 
judgment  of  the  court  for  near  $2,000. 

Before  the  money  for  the  land  was  paid  over  to  the  guardian, 
Duncan  moved  the  County  Court  of  Garrard  that  he  should  be 
required  to  give  him  counter-security  as  guardian  as  aforesaid, 
which  he  did,  with  said  Doty  and  John  B.  Boyle  as  his  sureties. 

On  the  same  day  the  bond  was  executed  in  the  County  Court 
hj  said  guardian,  he  also  executed  a  bond  in  the  Circuit  Court 
with  the  same  sureties,  for  the  faithful  discharge  of  all  his  duties 
as  required  by  law,  and  as  specified  in  chapter  86,  Revised  Stat- 
jutes  of  Kentucky,  and  under  any  order  or  decree  in  said  court  in 
pursuance  thereof,  and  save  harmless  B.  F.  Duncan,  surety,  on 
former  bond  herein,  and  it  is  recited  in  said  bond  that  "  this  bond 
is  not  an  additional  bond,  but  is  given  as  a  substitute  for  the  bond 
given  in  the  original  case."  But  there  seems  to  have  been  no 
-order  of  court  requiring  said  bond  to  be  executed,  nor  is  there 
any  approving  it,  but  Landrum  proves  that  he  was  clerk  of  the 
Garrard  Circuit  Court  at  the  time  said  bond  was  executed,  and  it 
was  done  on  the  motion  of  Duncan  in  the  case  of  Margaret 
Arnold's  heirs  on  petition,  that  the  obligors  all  came  into  court 
and  executed  the  bond,  Dimcan  being  unwilling  that  the  money 
should  be  paid  over  to  Arnold,  the  guardian,  until  he  executed  a 
T)ond  by  which  he,  Duncan,  was  released,  and  his  motion  by  mis- 
take of  the  clerk  was  omitted  to  be  entered  on  the  order-book. 

George  W.  Dunlap  proves  that  he  was  counsel  for  the  guardian 
4ind  as  such  filed  his  petition  for  the  sale  of  his  ward's  land ;  that 
A  short  time  before  the  purchase  money  was  due  Duncan  came 
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to  him  and  requested  him  not  to  have  Arnold,  the  guardian^  ap- 
pointed receiver  to  collect  the  sale  money,  until  she  should  exe- 
<jute  another  bond  in  lieu  of  the  one  he  had  executed  with  Doty 
und  him,  Duncan,  as  his  surety;  that  said  Arnold  "came  to  tho 
witness  and  requested  him  to  act  as  receiver  to  collect  the  money, 
imd  at  the  February  term,  1859,  of  said  court  he  would  give  the 
bond  Duncan  required  of  him,  and  at  that  term  of  said  court 
witness  made  a  motion  to  the  court  for  Duncan  to  the  effect  afore- 
said, and  Arnold,  with  his  sureties.  Doty  and  Boyle,  came  into 
<50UPt  and  executed  the  bond  named  by  Landrum,  and  without 
43uch  bond  the  purchase  money  for  the  land  would  not  have  been 
paid  to  said  Arnold.  This  evidence  was  not  excepted  to  and  was 
read  on  the  trial. 

On  final  hearing  judgment  was  rendered  against  Arnold,  the 
^ardian,  and  his  sureties  in  favor  of  plaintiffs  for  the  amount 
received  by  said  guardian  of  his  wards'  estate,  but  that  the  amount 
-should  be  made  first  out  of  Arnold,  Doty,  and  Boyle's  estates, 
and  if  they  proved  insufficient  then  the  estate  of  Duncan  was  to 
be  ultimately  liable.  From  that  judgment  Duncan's  personal 
representative  has  appealed,  he  having  in  the  meantime  died. 

If  Duncan  had  proceeded  against  his  principal  under  the  Act 
of  1856,  and  procured  a  new  bond  to  be  executed,  he  might  have 
procured  a  release  altogether  from  responsibility  as  his  surety. 
Watts  v.  Pettit's  Heirs,  MSS.  opinion,  winter  term,  1867.  But 
he  only  required  counter-surety  to  be  given  him  under  section  15 
(art.  1,  chap.  43,  1  E.  S.  576),  in  the  County  Court;  and  in  that 
bond  the  obligors  bind  themselves  to  bear  Duncan  harmless  in 
-every  particular  on  account  of  his  suretyship  to  Arnold  as  guard- 
ian aforesaid.  But  in  the  bond  executed  in  the  Circuit  Court 
they  became  responsible  to  the  wards  directly  for  the  price  of  the 
land,  and  it  was  intended  to  release  Dimcan  from  his  responsi- 
bility therefor,  and  would  imquestionably  have  been  effectual  for 
that  purpose  if  the  proper  orders  had  not  been  omitted  by  mis- 
take of  the  derk,  as  is  shown  by  the  evidence  in  the  case  read 
without  objection.  As,  therefore,  the  competency  of  the  evidence 
is  admitted,  we  are  bound  to  give  effect  to  said  bond*  Whereby 
no  injustice  is  done  to  any  one,  and  without  which  injustice  might 
be  done  the  estate  of  Duncan,  because  he  would  not  have  per- 
mitted the  money  to  be  paid  over  to  the  guardian,  if  he  had  not 
executed  said  bond. 


Kbwttioky  Opinions. 


Opinion  of  the  Court. 


Wherefore^  the  judgment  is  reversed^  and  the  cause  remanded, 
with  directions  to  dismiss  the  petition  against  Duncan's  repre- 
sentative so  far  as  it  seeks  to  make  his  estate  responsible  for  the 
price  the  ilifants'  land  sold  for,  and  for  further  proceedings 
consistent  herewith. 


Judos  Bobbbtson  did  not  sit  in  this  case. 
BradUys  A  McKee,  for  appellant. 
Durham  dc  Burdeit,  for  appellees. 


liVUJY  Ann  Bupaied  et  aL  i;.  Willis  Rupabd'b  ABiaNiBTa^TOB. 

PeTsonal  S^resentative— Suit  to  Settle  PerMiul  Estate  Among  Creaitors— 
Heirs  Not  Proper  Parties— No  Gvardiaa  Ad  litem  Necessary. 

Where  there  is  no  real  estate  to  sell,  and  as  the  administrator  repre- 
sents the  heirs,  they  are  not  necessary  parties  to  a  suit  to  distribute  the 
said  estate  of  the  decedent  among  his  creditors,  as  the  deoedent  was  in- 
solvent. There  was  no  error  in  not  appointing  a  guardian  ad  litem  for 
the  infant  heirs. 


APPEAI.    FSOM    OLABK    OIBOXTIT    OOTJBT. 
January  31,  1S67. 

Opinion  of  thb  Coubt  bt  Judob  Williams  : 

There  is  nothing  to  show  that  the  administrator  of  Willis 
Bupard,  deceased,  collected  the  $375  which  had  been  adjudged 
by  the  Madison  Circuit  Court  to  the  widow  as  an  equivalent  for 
her  dower  interest  in  the  land  sold  by  her  deceased  husband  to 
Edmonson;  and  if  he  did  collect  it  he  did  so  as  her  agent  and 
not  as  administrator,  as  it  was  no  part  of  the  assets  in  his  hands 
he  committed  no  error  in  not  reporting  it  and  the  court  had  noth- 
ing to  do  with  it  in  distributing  the  assets  pro  rata  among  de- 
cedent's creditors.  There  was  no  real  estate  to  sell  and  as  the 
administrator  represents  the  personal  estate  and  not  the  heirs-at- 
law  of  decedent  they  were  unnecessary  parties  in  a  suit  for  a 
pro  rata  distribution  of  personalty  alone  among  the  creditors  of 
the  insolvent  decedent ;  therefore,  there  was  no  reversible  error  in 
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not  appointing  a  gaardian  ad  litem  for  the  minor  children  and 
heirs-at-law  of  decedent  who  were  made  parties  and  served  with 
process. 

Wherefore,  the  judgment  is  affirmed. 


Thomas  BmroBn  i;.  DniacBiriL  &  Co. 

^^ommiaiioB  Herdumts— Duty  to  Conaigiior  —  Good  Faith. 

1.  The  general  rule  is  that  it  is  the  duty  of  a  commission  merchant 
to  sell  whenever  a  sale  can  he  made  at  a  profit,  or  to  sell  when  it  is  neces- 
sary to  raise  money  to  meet  bills  .drawn  on  the  property  that  were  ma- 
turings and  for  failfaig  to  do  so  he  is  respourible  to  the  consignor. 

2.  But  when  the  owaer  proridM  for  meeting  the  hills  and  for  paying 
any  balanoe  against  him,  and  instructs  his  merohaat  to  hold  the  property, 
then  the  obligation 


3.  In  the  absence  of  a  peremptory  order  to  sell  at  any  named  price  or 
within  a  given  time,  some  discretion  was  left  to  the  consignees,  and  if 
they  field  the  pork  in  good  faith  for  a  higher  prioe  they  cannot  be  made 
lespeiiafble  to  the  eoarignor  f6r  any  loeo. 

▲PPBAL  VBOM  VBANXUK   OIBOTTIT  OOtJBT. 
May  80,  1867. 

OpinON  OF  THX  COUBT  BT  JUDOB  FbTXBS: 

Two  appeals  are  prosecuted  on  this  record,  and  as  the  one 
tuumed  in  the  caption  stands  first  in  order  it  will  be  first  dis- 
posed of. 

It  is  alleged  in  the  petition  of  appellees  that  appellant  is  justly 
indebted  to  them  in  the  sum  of  $33,704.49,  for  moneys  advanced 
imd  paid  out  to  the  nse  of  appellant,  and  at  his  special  instance 
«nd  request,  the  particulars  of  which  are  set  forth  in  an  account 
filed,  as  part  of  said  petition,  marked  ^'A  No.  1"  and  which 
juwount  shows  when  said  several  sums  were  advanced  and  paid 
<mt  It  is  furthermore  alleged  that  appellant  had  conveyed  his 
property  with  the  fraudulent  intent  to  cheat,  hinder,  and  delay 
his  creditors,  that  he  had  conveyed  his  real  estate  to  R.  A.  Alex- 
ander, and  all  his  slaves  with  all,  or  part  of  his  personal  estate, 
to  Adams  and  John  Harper,  or  one  of  thenu    The  Harpers  and 
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Alexander  were  all  made  defendants,  and  attachments  obtained 
against  them,  but  the  attachments  were  discharged  and  as  the 
judgment  discharging  them  and  dismissing  the  action  as  to  Alex- 
ander and  the  Harpers  is  not  complained  of,  no  farther  notice  will 
be  taken  of  that  branch  of  the  case. 

Buf  ord  filed  an  answer  which  was  intended  to  be  responsive  to- 
and  was  treated  as  his  answer  to  this  action,  and  also  to  the  action 
of  Dumesnil  &  Mcllvain,  brought  against  him  at  the  same  time- 
and  in  the  same  court  that  this  was  brought. 

The  two  actions  were  prepared  and  heard  together,  and  a  judg- 
ment rendered  in  each  case  at  the  same  time. 

The  two  causes  were  referred  to  a  special  commissioner  and 
by  consent  the  venue  was  changed  from  the  Woodford  to  tho 
Franklin  Circuit  Court  where  they  were  finally  tried. 

The  master,  thus  appointed,  was  required  to  audit  and  state 
the  accounts  between  the  parties  and  report  the  result  of  his  labors 
and  examinations  to  the  court.  It  was  further  agreed  by  the 
parties  that  the  deposition  of  appellee  Dumesnil,  which  had  been 
taken  in  the  action  of  the  Agricultural  Bank  against  appellant 
and  others,  should  be  read  as  evidence  on  the  trial  of  these  two 
actions,  and  that  said  deposition  was  offered  as  evidence  by 
appellant. 

On  the  14th  of  October,  1863,  the  commissioner  filed  his  report 
in  which  he  states  the  shipments  of  pork  to  the  New  York  and 
New  Orleans  houses  were  regularly  reported  and  accounted  for 
by  them  to  Dumesnil  at  Louisville,  all  of  which  are  regularly 
stated  in  the  account  of  sales  and  in  the  account  current  filed,  and 
that  there  was  no  evidence  of  neglect  or  inattention  on  the  part  of 
plaintiffs  to  the  business  of  defendant,  or  disobedience  to  his- 
orders  in  relation  to  the  business ;  that  it  seemed  to  be  the  interest 
of  plaintiffs  to  make  speedy  sales  to  relieve  them  from  heavy  and 
pressing  liabilities,  while  Buf  ord  was  interested  in  lifting  up  the 
market,  not  regarding  time  so  much. 

The  commissioner  states  further  that  account  "  No,  1  **  show* 
that  there  is  owing  by  Buford  to  Dumesnil  &  Co.,  of  Louisville, 
the  sum  of  $33,704.49,  and  he  further  states,  upon  testing  the 
figures,  this  sum  seems  to  be  correctly  stated  and  was  due  the 
24th  of  October,  1859.  And  at  the  close  of  the  account  there  is 
a  statement  that  there  were  seven  bills  of  exchange,  amounting 
to  $42,000  in  the  aggregate,  remaining  unpaid,  but  forming  no 
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part  of  exhibit  ^^iSTo.  1/'  and  the  master  saye,  as  they  are  not- 
proved,  the  presumption  is  they  were  used  by  Dumesnil  &  Co. 
for  their  own  private  benefit  He  further  reports  that^  on  account 
of  the  repeated  drawing  and  redrawing  of  bills  of  exchange  for 
the  same  amounts,  the  correctness  of  the  account  therefor  or  the* 
charges  for  said  bills  could  not  be  satisfactorily  tested. 

After  stating  other  facts,  not  deemed  material  to  recite  here,, 
he  concludes  as  follows :  "  Thus  I  have  carefully  reviewed  all 
the  papers  in  the  cause  and  believe  the  result  to  be  correctly^ 
stated.*' 

To  this  report  exceptions  were  filed  by  appellant,  all  of  which, 
were  overruled  and  judgment  rendered  against  him  in  favor  of 
appellees  for  the  amount  reported  to  be  due  them  by  the  master,, 
to-wit,  $33,704.49,  with  interest  thereon  from  the  18th  of  Febru- 
ary, 1860,  instead  of  the  24th  of  October,  1859,  until  paid,  and 
costs,  and  from  which  this  appeal  is  prosecuted. 

Appellees  earnestly  insist  that  the  judgment  cannot  be  re- 
versed because  the  allegations  of  the  petition  are  not  controverted 
by  the  answer,  and  that  appellees  would  have  been  entitled  to- 
judgment  without  the  introduction  of  any  evidence.  That  the^ 
answer  fails  to  deny  directly  and  specifically  the  allegations  of 
the  petition,  or  any  infirmative  in  relation  thereto  upon  which  to* 
found  a  belief,  and  the  same  might,  therefore,  have  been  taken  for 
confessed. 

The  allegations  of  the  petition  are  very  general,  charging  an 
indebtedness  of  appellant  for  money  paid  out  and  advanced  for 
him,  and  at  his  instance  and  request,  without  any  statement  of 
the  business  connections  or  dealings  between  the  parties,  but  refer 
to  an  account  filed  as  an  exhibit  to  show  the  particular  amount** 
advanced  at  various  times,  and,  perhaps,  the  persons  to  whom  the- 
different  sums  were  paid. 

Appellant  in  his  answer,  after  denying  an  indebtedness  by  hink 
to  appellees  in  the  amount  claimed,  or  any  other  amount  what* 
ever,  and  charging  the  account  and  exhibits  to  be  false  and  fraud- 
ulent, proceeds  to  very  great  length  and  in  detail  to  give  a  history 
of  his  transactions  and  dealings  with  appellees,  and  the  two  houses 
with  which  appellee  Dumesnil  was  connected,  the  one  in  New 
York  and  the  other  in  New  Orleans,  stating  the  quantity  and 
value  of  property  purchased  by  him  and  placed  in  possession  of 
appellees,  as  his  commission  merchants,  the  opportunities  they 
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had  while  standing  in  that  relation  to  him  to  sell  and  dispose  of 
said  property  advantageously  and  profitably  to  him,  and  their 
failure  to  do  so,  either  from  negligence  or  want  of  skill  in  the 
business  in  which  they  were  engaged.  Or  that  they  had  made 
sales  of  portions  of  his  property  at  saving  prices  and  fraudulently 
concealed  the  facts  from  him  by  making  false  reports  thereof  and 
exhibiting  accounts  of  sales  at  lower  prices  than  were  actually 
obtained,  whereby,  instead  of  large  profits  which  could  have  been 
realized  by  a  skillful  and  faithful  management  of  his  business 
ruinous  losses  were  brought  upon  him.  The  alleged  wrongs  and 
injuries  he  makes  the  subject  of  a  counterclaim  and  seeks  redress 
therefor  in  his  answer.  These  denials  and  statements  in  the  an- 
swer, considered  in  connection  with  the  transactions  which  gave 
rise  to  this  litigation  and  the  allegations  of  the  petition,  must  be 
taken  as  altogether  sufScient  to  put  appellees  on  the  proof  of  the 
facts  alleged. 

As  to  the  partnership  alleged  by  appellant  in  his  answer  to 
have  been  formed  by  himself  and  appellee  Dumesnil,  by  which 
the  latter  became  interested  in  the  purchases  of  pork,  etc,  and 
the  speculations  of  the  former  to  the  extent  of  one-third  interest, 
we  need  only  remark  that  there  is  no  proof  of  any  such  agreement, 
and  that  subject  will  be  dismissed  from  further  ccmsideration. 

Speculations  of  the  magnitude  of  those  in  which  appellant  had 
embarked,  requiring  an  outlay  of  such  sums  of  money  as  would  be 
appalling  to  men  of  moderate  means,  and  nnaocustomed  to  opera- 
tions, such  as  n<me  but  the  boldest  adventurers  at  gr^at  com- 
mercial points  rarely  engage  in,  by  even  a  small  decline  in  the 
price  of  the  article  must  bring  great  loss  if  not  absolute  ruin 
upon  him,  we  would  be  authorized  to  assume,  even  in  the  absence 
of  direct  proof,  would  engage  his  undivided,  or  at  least  constant 
attention.  Whatever  might  have  been  his  confidence  in  the  skill 
and  integrity  of  his  consignees,  but  the  proof  shows  that  appellant 
was  attentive  to  everything  pertaining  to  this  business  —  he  was 
frequently  in  Louisville  holding  consultations  with  appellees  and, 
when  not  present,  often  corresponding  with  them,  he  was  watch- 
ful of  the  state  of  the  market  and  vigilant  in  the  pursuit  of  all  the 
information  he  could  get  on  the  subject. 

But  it  is  insisted  by  counsel  that  it  was  the  duty  of  appellees 
to  sell  appellant's  pork  in  their  hands,  whenever  a  sale  could  have 
been  made  at  a  profit,  or  to  sell  whenever  it  was  necessary  to  raise 
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money  to  meet  bills  drawn  on  the  property  that  were  maturing, 
and  for  failing  to  do  so  they  should  be  held  responsible.  This  is 
certainly  the  general  rule  on  the  subject;  but  when  the  owner 
provides  for  meeting  the  bills  and  for  paying  any  balance  against 
him,  and  instructs  his  merchant  to  hold  his  property,  then  the 
obligation  ceases,  and  if  he  sells  he  does  it  at  his  own  risk. 

Appellant  commenced  his  purchases  in  I^ovember,  1858,  and 
continued  to  make  purchases  occasionally  through  the  following 
months  of  December,  January,  and  February,  and  the  lot  last 
purchased  was  delivered  on  the  1st  of  March,  1859 ;  during  this 
time  very  little,  if  any,  of  his  pork  had  been  sold,  although  it  was 
in  demand  at  fair  prices,  reaching,  in  the  month  of  February, 
$19.50  per  barrel,  and  if  appellant  had  sold  at  that  price,  he 
would  have  certainly  realized  a  large  profit  But  it  was  not  his 
purpose  or  intention  to  sell  for  the  price  which  he  then  could  have 
gotten,  for,  as  the  evidence  clearly  establishes,  he  confidently  be- 
lieved that  the  price  would  not  only  be  higher,  but  would,  in  the 
language  of  a  witness,  reach  even  a  "  fabulous  '*  point,  and  his 
letter  of  the  4th  of  March,  1859,  shows  he  was  negotiating  paper 
to  meet  bills  then  maturing;  besides,  he  could  have  realized  a 
profit  of  $1  per  barrel  on  the  pork  (1,000  barrels)  for  which  he 
had  contracted,  to  be  delivered  on  the  first  of  that  month,  which 
he  declined.  After  the  date  of  the  letter  referred  to  the  price  of 
pork  rapidly  declined,  until  about  the  13th  of  May,  when  there 
was  considerable  excitement  in  the  pork  market,  which  lasted,  as 
some  of  the  witnesses  say,  three  or  four  days,  altiiough  some  think 
it  continued  as  long  as  a  week  or  ten  days,  and  during  that  excite- 
ment some  sales  were  made  as  high  as  $19.50  per  barreL  But 
from  the  decline  in  March,  appellees  were  restrained  from  mak- 
ing sales  by  appellant,  which  appears  from  his  letters  and  from 
other  evidence.  In  his  letter,  under  date  the  13th  of  March, 
1859,  he  speaks  of  the  check  he  had  sent  to  appellees  upon  Lex- 
ington, to  meet  a  debt  due  the  5th,  and  of  having  arranged  with 
the  Agricultural  Bank  to  meet  the  bill  maturing  in  "Sem  York  on 
the  20th  of  that  month,  and  urges  them  to  manage  the  money 
matters  that  month,  and  encourages  them  by  assurances  of  highef 
prices  and  profitable  results,  promising  to  do  all  he  can  to  beat 
the  '*  N  J^'*  provision  dealers  who  were  combining,  as  he  believed 
and  su^ested  in  his  letter  of  the  4tb,  to  reduce  and  keep  down 
the  price  of  pork. 
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And  in  his  letter  of  the  1st  of  April  he  refers  to  the  ^^sad 
intelligence  of  a  very  gloomy  market,"  communicated  by  their 
letter  of  the  day  before ;  he  then  expresses  his  doubts  whether  a 
change  for  the  better  would  occur  before  May,  on  account  of  the 
power  of  the  house  of  Hewett  &  Co.  and  its  branches  throughout 
the  United  States  to  destroy  what  life  there  was  in  the  trade,  imtil 
it  would  be  to  their  interest  to  strengthen  it,  and  then  advises  tho 
withdrawal  of  the  mess  pork  from  the  market,  if  they  were  able 
to  get  through  without  selling  any. 

On  the  next  day  he  wrote  again,  requesting  some  bills  on  New 
Orleans  to  be  sent  up  to  him,  suggests  that  the  expense  is  greater 
than  he  likes,  but  says  he  will  stand  up  to  the  unnatural  persecu- 
tion as  long  as  he  has  a  dollar,  and  tells  them  to  have  no  fear& 
for  the  future. 

In  his  subsequent  letters,  up  to  May,  the  same  determination 
to  hold  his  stock  of  pork  for  higher  prices  is  indicated ;  and  thia 
brings  us  to  the  rise  in  May. 

During  that  excitement  in  the  pork  market,  appellant  was  in 
Louisville,  went  from  there  to  Cincinnati,  and  returned  to  Louis- 
ville,  and,  on  the  steamer  returning,  he  told  the  witness  Andors 
he  had  been  offered  $18  per  barrel  for  his  pork  and  would  not 
take  it,  when  the  witness  replied  if  it  had  been  his  he  would  have 
taken  that  price ;  appellant  said  it  was  not  necessary,  he  thought,, 
to  sell  at  $18  when  he  was  satisfied  it  would  go  to  $20  or  $22. 
Before  he  left  Louisville  for  Cincinnati,  he  said,  in  speaking  of 
the  offer,  he  was  going  to  Cincinnati,  and  if  he  could  not  do  better 
he  would  take  the  offer.  Buf ord  and  Dumesnil  were  both  anxious 
and  determined  to  sell  for  the  highest  market  price,  and  doubtless 
were  endeavoring  to  effect  sales;  but  while  there  were  sales  at 
figures  over  $18,  there  is  no  evidence  that  either  of  them  was 
ever  offered  more  than  that,  which  appellant  refused  to  take,  and 
while  endeavoring  to  get  more  the  opportunity  of  even  getting 
that  price  escaped,  and  they  made  no  sales  for  tiie  reaction  was  as 
sudden  as  imexpected.  There  cannot,  therefore,  be  foimd  even  a 
pretext  for  holding  appellees  responsible  for  a  failure  to  sell  the 
pork  which  was  in  Louisville  and  Cincinnati  during  the  transient 
rise  in  May. 

On  the  subject  of  the  pork  shipped  to  New  Orleans,  it  does  not 
appear  that  there  was  a  peremptory  order  to  the  house  to  which 
it  was  shipped  to  sell  at  any  named  price,  or  within  a  given  time; 
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some  discretion  as  to  these  matters  was  left  to  the  consignees 
necessarily,  and  if  they,  in  good  faith,  held  the  pork  for  a  higher 
price  than  that  which  was  offered,  they  cannot  be  made  responsible 
for  failing  to  sell  at  the  offer  of  $19.50  per  barrel,  although  it 
would  have  been  an  advantageous  sale  for  the  owner,  especially 
when  the  fall,  as  in  this  case,  was  so  sudden  and  unexpected  ta 
dealers  generally.  ) 

Nor  are  the  statements  of  Merriweather  sufficiently  ezplicif 
and  direct  to  found  judicial  action  upon. 

He  says  it  is  his  best  impression  that  Dumesnil  told  him  he 
had  1,000  or  2,000  barrels  of  Mr.  Buford's  pork  at  New  Orleans 
at  $19  or  $19.50  per  barrel;  he  is  uncertain  as  to  quantity  and 
price,  and  only  says  it  is  an  impression,  the  best,  doubtless,  he 
had,  that  such  a  conversation  occurred  between  them.  Dumesnil, 
in  his  deposition,  denies  that  such  a  sale  was  made,  and  on  the 
23d  of  May  sends,  in  a  letter  to  appellant,  a  copy  of  a  dispatch 
from  New  Orleans,  informing  them  that  no  sale  had  been  then 
made. 

But  it  is  insisted,  finally,  that  there  is  not  sufficient  evidence 
to  sustain  the  judgment. 

The  cost  of  the  pork  is  set  out,  with  the  names  of  the  persons 
from  whom  it  was  purchased;  appellant  has  failed  to  show  any 
errors  in  either  debits  or  credits,  and  although  the  names  of  per- 
sons to  whom  pork  was  sold  are  not  always  given,  yet  the  dates  of 
sales  and  prices  are,  and  if  the  prices  obtained  were  less  than  the 
market  price  when  the  sales  are  reported  to  have  been  made,  the 
facts  could  have  been  easily  proved. 

Besides  appellee  Dumesnil  was  introduced  as  a  witness  by  ap- 
pellant, and  he  proves  a  much  larger  sum  to  be  due  than  that  for 
which  the  judgment  was  rendered. 

The  record  failed  to  show  any  negligence  or  inattention  on  the 
part  of  appellees  to  the  business  or  interest  of  appellant,  but,  on 
the  contrary,  it  is  shown  that  they  used  all  reasonable  efforts  to 
carry  out  bis  instructions  and  advance  his  interests  throughout. 

The  judgment  must  be  affirmed. 
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Gbbsn  V.  Stevbsts. 

DMtruction  of  Records  by  Fire— How  Supplied—- CommiMioner— Proof. 

A  court  whose  records  have  been  destroyed  by  Are,  under  sections  13 
and  14,  chapter  35,  Bevised  Statutes,  may  appoint  a  commission  to  supply 
the  records. 

Seme. 

Where  a  commissioner  takes  a  deposition,  styling  himself  such,  it  will 
be  presumed  that  he  was  appointed. 

Same. 

The  court  erred  in  not  permitting  the  defendant  to  examine  the 
clerk,  whose  deposition  had  just  been  read,  and  prove  by  him  that  at 
the  time  the  judgment  was  entered  the  motion  and  groimds  for  new  trial 
were  filed  and  entered. 

Same  — Motion  for  New  Trial  Suspends  Judgment. 

A  motion  for  a  new  trial  suspends  the  judgment  and  thereupon,  not 
being  in  force  as  an  absolute  judgment  before  it  was  destroyed,  ought  not 
to  be  so  entered  as  to  make  it  absolute. 


APPSAI.  FBOM  METOALF  CIBOUIT  COURT. 
June  14,  1866. 

Opinion"  bt  the  Couet  : 

This  motion  to  re-enter  of  recorcl  a  judgment  of  the  Metcalf  Cir- 
cuit Court,  the  record  of  which  with  all  other  records  of  that  court 
in  the  office  of  its  clerk,  had  been  destroyed  by  fire,  may  have  been 
made  under  the  first  section  of  the  Act  of  January,  1864,  to  amend 
chapter  35  of  the  Kevised  Statutes  (Supplemental  Rev.  Stat  of 
Ky.,  p.  206),  or  it  may  have  been  made  under  the  sixteenth  section 
of  said  chapter  35,  1  Stanton's  Rev.  Stat  467,  468. 

By  the  thirteenth  and  fourteenth  sections  of  the  said  thirty-fifth 
chapter,  page  467,  the  court  whose  records  are  destroyed  is  di- 
rected to  appoint  a  commissioner,  who  is  authorized  to  fix  the  place 
of  his  sitting  from  time  to  time,  of  which  he  is  to  give  public 
notice,  and  he  is  authorized  to  take  evidence  in  writing  relative  to 
any  record  or  paper  so  destroyed,  etc.,  which  shall  be  legal  evi- 
dence, and  returned  to  the  court 

The  only  evidence,  heard  on  the  trial  of  this  motion  was  a 
deposition  of  R.  H.  Young,  clerk  of  the  court,  whiclT  makes  the 
requisite  proof  as  to  the  existence,  terms  and  destruction  of  the 
judgment  sought  to  be  re-entered.     This  deposition  was  excepted 
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to  as  having  been  taken  without  a  notice  of  the  time  and  plaoe 
having  been  executed  on  the  defendant  Green,  and  because  the 
officer  before  whom  it  was  taken  was  not  qualified  to  take  the  de- 
position to  be  read  as  evidence  in  such  cases.  But  as  the  deposi- 
tion was  admitted  as  evidence  by  the  court,  on  the  certificate  of 
J.  W.  Compton  styling  himself  commissioner  to  reinstate  tho 
records  of  the  Metcalf  circuit  Court  etc.,  it  must  be  presumed  that 
he  was  appointed  to  that  office  by  the  court  under  the  authority  of 
the  thirteenth  section  of  the  Revised  Statutes,  chapter  35,  and  that 
consequently  he  was  authorized  by  the  fourteenth  section  to  take 
and  report  evidence  in  writing,  and  of  course  by  deposition,  rela- 
tive to  the  matter  involved  in  this  motion,  and  as  it  may  be  pre- 
sumed that  he  gave  public  notice  of  the  time  and  place  of  his  sit- 
tings as  required  by  the  thirteenth  section,  which  is  not  negatived 
by  the  exception  to  the  deposition,  but  rather  to  be  implied  from 
it,  we  cannot  say  that  the  court  erred  in  allowing  the  deposition  to 
be  read  as  evidence. 

But  we  are  of  opinion  that  the  court  erred  in  not  allowing  the 
defendant  to  examine  the  clerk  of  the  court  whose  deposition  had 
just  been  read,  and  to  prove  by  him  that  at  the  time  at  which  the 
judgment  was  rendered  (December  term,  1864),  grounds  for  a 
new  trial  were  filed  by  the  defendant,  and  motion  entered  therefor, 
which  was  continued  to  the  then  pending  term  of  the  court,  at 
which  this  motion  was  being  tried,  and  that  all  the  records  were 
burned,  etc.  The  evidence  seems  to  have  been  rejected  on  the 
ground  that  no  notice  had  been  given  by  Green.  But  certainly 
no  notice  could  have  been  deemed  requisite  to  authorize  the  oral 
examination  of  a  person  then  in  court,  whose  deposition,  taken  in 
the  absence  of  the  party  desiring  to  make  such  examination,  had 
just  been  read  as  evidence  against  him.  The  notice  must  have 
been  deemed  necessary  upon  the  groimd  that  the  testimony  was 
intended  to  supply  by  re-entering  another  record  than  that  to 
which  the  plaintiff's  motion  related.  But  the  defendant  made 
no  motion  to  that  effect;  and  if  he  had  made  such  motion,  as  its 
success  would  have  suspended  either  the  entry  of  the  plaintiff's 
judgment  or  its  operation,  it  would  have  been  more  proper  if  the 
plaintiff  was  not  ready  to  answer  the  defendant's  motion  that 
both  motions  should  have  been  continued,  or  that  the  effect  of  the 
judgment  if  entered  should  have  been  suspended,  than  that  an  ab* 
solute  judgment  should  be  entered,  without  recording  also  a  fact 
or  facts  which  qualified  or  suspended  its  effect. 
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This  view  of  the  nature  of  the  fact  offered  to  be  proved  shows 
that  it  was  relevant  and  material,  not  only  as  the  foundation  of  a 
distinct  motion  for  restoring  the  record,  but  that  it  was  also 
material  as  a  defense  to  the  plaintiff's  motion,  since  it  would 
show  that  the  judgment  had  been  silspended,  and  not  being  in 
force  as  an  absolute  judgment  be?ore  it  was  (destroyed  ought  not 
to  be  so  entered  as  to  be  absolute  and  immediate  after  the  destruor 
tion  of  the  original  record.  Indeed  the  motion  for  a  new  trial 
by  which  judgment  is  suspended  forms  so  necessary  a  part  of  the 
record  of  the  judgment  that  the  record  of  the  judgment  should 
in  propriety  and  justice  include  the  motion  for  a  new  trial. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  with  directions  to  allow  the  defendant  to  prove  the 
part  of  the  motion  for  a  new  trial  in  the  former  case,  and  other 
facts  connected  therewith,  should  he  offer  to  do  so,  and  for  a  judg- 
ment in  conformity  with  the  principles  of  this  opinion. 

Harlan  &  Harlan,  for  appellant. 


GwYNN,  Snoddy  &  Co.  V.  Wm.  Tinsley  et  al. 

Shtriif  —  BxecatioB  — Failure  to  Return  —  Danuses. 

A  plaintiff  in  an  eoceeution  ia  entitled,  on  motion,  to  have  a  Judgment 
for  the  amount  thereof  and  30  per  cent,  damages,  where  a  sheriff  fails 
to  return  an  execution  for  thirty  days  after  the  return  daj  thereof. 

•  APPEAL  FEOM  KNOX   OIBOUIT  OOXTET. 
December  20,  1866. 

Opinion  of  thb  Coubt  by  Judge  Peteks  : 

By  the  notice  executed  on  appellees  they  are  informed  that 
appellants  will  ask  judgment  against  them  for  the  amount  of  their 
debt  set  forth  in  the  execution  against  Hunter,  and  for  30  per  cent, 
damages  on  the  amount  thereof  for  a  failure  of  Tinsley,  the  sheriff, 
to  return  said  execution  to  the  proper  office  in  thirty  days  after 
the  return  day  thereof. 

It  appears  from  the  evidence  of  Eve,  that  Tinsley,  the  sheriff, 
had  failed  to  return  said  execution  within  the  time  prescribed  by 
law,  nor  do  we  think  the  evidence  offered  by  the  sheriff  furnished 
a  reasonable  or  sufficient  excuse  for  his  failure. 

Moreover  the  amount  adjudged  appellants  according  to  any 
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calculation  we  can  make  wag  not  sufficient  to  pay  them  their  debt, 
interest,  and  costs  by  at  least  $10,  omitting  any  damages.  Where- 
fore, the  judgment  is  reversed,  and  the  costs  remanded  with  di- 
rections to  render  judgment  in  favor  of  appellants  for  the  true 
amount  of  their  debt,  interest,  and  costs  unpaid,  a  correct  calcula- 
tion of  which  will  be  made  from  the  face  of  the  execution  enter- 
ing the  payments  as  credits  at  their  respective  dates,  and  for 
30  per  cent  damages  on  the  amount  collectible  on  said  execution 
and  unpaid  to  appellants,  after  the  expiration  of  thirty  days  from 
ihe  return  day  thereof,  and  their  costs. 

A.  J.  James,  far  appellant. 


COMMONWXALTH  V.   JaGOB   CoBX. 

Indictaient — PxMentaiait «—  Filing. 

An  indictment  preeented  to  the  court  in  the  presence  of  the  grand  jury, 
with  an  order  to  that  effect,  is  a  substantial  compliance  with  section  120 
of  Criminal  Code. 

]  APPBAL  FBOM   BBBOKBNBIDGB   CIBOUIT   COUBT. 

December  6,  1866. 

Opinion  op  thb  Ooubt  by  Judob  Pbtess  :  ; 

The  appellee  was  indicted  in  the  court  below  for  a  penal  offense, 
and  on  the  trial  his  attorney  moved  to  dismiss  the  prosecution, 
because  the  record  did  not  show  that  the  indictment  was  presented 
in  court  in  the  manner  prescribed  by  section  120,  Criminal  Code, 
which  motion  was  sustained,  and  the  Commonwealth  appealed. 

Said  section  reads  as  follows :  ^'  The  indictment  must  be  pre- 
sented by  the  foreman,  in  the  presence  of  the  grand  jury  to  the 
court,  and  filed  with  the  clerk,  and  remain  in  his  office  as  a  public 
record." 

The  record  shows  that  the  indictment  was  indorsed  a  '^true 
hill  '*  signed  "  John  Dehaven,  Foreman/*  returned  into  court  by 
the  grand  jury  and  filed  October  11,  1865. 

If  the  order  noting  the  presentment  of  the  indictment  into 
court  had  stated  that  it  was  presented  by  the  foreman,  in  the 
presence  of  the  grand  jury,  that  would  have  been  a  literal  com* 
pliance  with  the  requirements  of  said  sectior^ 
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Is  not  the  order,  as  made,  a  substantial  complianoe  therewith  t 
We  think  it  was. 

The  indictment  was  presented  to  the  court  in  the  presence  of 
the  grand  jury,  because  the  order  states  the  grand  jury  re- 
turned or  presented  it,  which  necessarily  includes  eveiy  m^nnber 
thereof,  and  as  we  must  know  that  some  one  of  that  body  took  it 
into  the  presence  of  the  court  and  handed  it  to  the  derk,  and  as 
the  law  required  the  foreman  to  do  it,  we  must  assume,  in  the 
absence  of  pleadings  or  proof  of  the  contracy,  that  he  did  his 
duty  and  presented  the  indictment  to  the  court. 

Besides  it  might  be  sufficient,  even  if  it  appeared  that  it  had 
been  presented  by  any  other  member  of  the  grand  jury  than  the 
foreman  appointed  by  the  judge,  who  might  be  regarded  the 
foreman  pro  hoe  vice.  But  it  is  not  necessary  to  decide  that 
question  now,  as  it  is  not  before  us. 

But  from  all  the  facts,  as  they  appear  on  this  record,  it  would 
be  illogical  and  contrary  to  the  spirit  of  the  Criminal  Code  to 
assume  that  the  indictment  was  not  presented  by  the  foreman 
of  the  grand  jury  and  filed  by  the  derk. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  overrule  the  defendants  motion  to  dismiss  the 
"prosecution"  and  for  further  proceedings  consistent  herewith. 


C.  N.  Abbll  et  al  r.  D.  A.  Dupabcy  et  al. 

Sale  of  Land  —  Advertisement  —  Compliance  with  Judgment  —  Commissioner. 
Where  a  commissioner  does  not  advertise  the  true  terms  of  the  credit 
upon  which  the  land  was  to  be  sold  as  required  by  the  judgment,  a  sale 
thereunder  will  be  vacated. 

Same. 

A  commissioner  has  no  discretionary  power,  and  it  is  his  duty  to  con- 
form his  action  to  the  direction  of  the  judgment. 


APPEAL  FBOM  ADAIR  CntCUIT  COURT. 
December  8,  1866. 

Opinion  op  the  Court  by  Judge  Peters  : 

In  a  proceeding  in  the  court  below  by  Duparcy  against  ap- 
pellants to  enforce  a  lien  on  three  adjoining  parcels  of  land  for 
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the  unpaid  purchase  price  a  sale  was  ordered  to  be  made  on  tho 
premises  "  on  a  credit  of  nine  months/'  at  public  auction  after 
the  ^^  time,  terms  and  place  of  sale  shall  have  been  advertised  for 
fifteen  days  at  the  courthouse  door  in  Columbia  and  at  three  other 
public  places  in  Adair  county,  one  of  which  is  to  be  on  the  land 
to  be  sold,"  etc* 

A  report  of  sale  was  made  by  the  commissioner,  in  which  he 
states  he  proceeded  to  sell  the  land  on  the  premises  on  the  23d 
day  of  December,  1868 ;  and  more  having  been  bid  for  it  than 
the  amount  of  the  debt,  interest,  and  cost,  he  then  offered  to  sell* 
to  whomsoever  would  pay  the  debt,  etc,  for  the  least  number 
of  acres,  the  part  sold  to  be  taken  off  the  northeast  comer,  when 

Cornelius  N.  Abell  agreed  to  pay  the  debt,  etc.,  for acrea 

less  than  the  whole  quantity,  but  he  having  failed  and  refused  to 
execute  bond  as  required  by  the  judgment,  he  again  on  the  same 
day  proceeded  to  resell  said  land,  and  Joseph  M.  Young  became 
the  purchaser  at  the  price  of  $1,749,  and  executed  bond  with: 
surety,  as  required  by  the  judgment 

It  appears  from  the  report  that  before  Abell  bid  a  larger  sum 
had  been  bid  for  the  land  than  was  necessary  to  pay  the  amount 
required  to  pay  Duparcy's  debt,  interest  and  costs ;  the  foregoing 
facts  in  connection  with  the  statement  of  Samuel  Abell  of  what 
Hendrickson  would  give  for  the  land  conduce  strongly  to  the  con- 
clusion that  the  land  was  sold  for  much  less  than  its  fair  value. 

Again  it  furthermore  appears  from  the  report  that  the  commis- 
sioner did  not  advertise  the  terms  of  the  credit  upon  which  the  land 
was  to  be  sold  as  required  by  the  judgment,  and  the  law  in  that 
particular  was  not  complied  with;  this  failure  of  the  commis- 
sioner to  advertise  the  true  credit  upon  which  the  land  was 
ordered  to  be  sold  may  have  kept  away  bidders,  prevented  compe- 
tition,  and  caused  the  land  to  sell  for  less  than  it  would  have  done 
if  the  advertisement  had  conformed  to  the  judgment. 

The  commissioner  was  the  mere  ministerial  agent  of  the  court,, 
dothed  with  no  discretionary  powers,  and  it  was  his  duty  to  con- 
form his  action  to  the  directions  in  the  judgment,  by  which  alone 
he  was  authorized  to  act  If  he  had  the  power  to  advertise  the  sale 
on  terms  different  from  those  prescribed  in  the  judgment  he  would,, 
by  a  like  mode  of  reasoning,  have  the  power  to  dispense  with  any^ 
notice  or  advertisement  of  the  sale  whatever. 
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Sales  made  under  such  circumstances  cannot  be  approved,  and 
should  not  be  confirmed. 

Whether  the  sale  of  the  land  -will  pass  to  the  purchaser  the  fix- 
tures, engine,  etc.,  of  the  steam  distillery  on  it,  is  a  question  not 
presented  by  this  record  for  our  determination,  and  we  therefore 
will  express  no  opinion  in  relation  thereto. 

But  for  the  reasons  herein  expressed  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  instructions  to  sustain  the 
exceptions  to  the  report  of  the  commissioner,  to  set  aside  the  sale 
of  the  land,  and  for  further  proceedings  consistent  herewith. 


B.  BowEN  &  Son  v.  Josephus  Martin  et  al. 

BiUi   and    Notes— Obtigor  —  Indorsee  —  Written    Contract -«  Final    Agree- 
ment—  Fraud  and  Mistake. 

1.  A.  executes  and  deliyers  to  C.  a  note  made  payable  to  B.  and  by  B. 
indorsed  in  blank.  As  A.  executed  the  note  as  obligor,  he  alone  can  be 
held  liable  as  such.  The  indorsers  occupy  a  different  position  to  him, 
and  the  obligation  they  assumed  was  altogether  different  from  that  of 
the  obligor. 

2.  The  general  rule  is  that,  when  parties  have  entered  into  a  written 
contract,  that  is  taken  as  the  evidence  of  their  final  agreement,  and  no 
liability  inconsistent  with  the  writing  can  be  proven  in  the  absence  d 
fraud  or  mistake. 

3.  Where  no  exceptions  are  taken  to  the  ruling  of  the  court  in  rejecting 
the  deposition  of  a  witness,  even  though  the  court  erred,  the  error  must 
be  deemed  waived. 


APPEAL  FROM  LOUISVILLE  OHANOEBT  OOUBT. 
January  19,  1867. 

Opinion  of  the  Court  by  Judoe  Peters  : 

This  action  was  brought  by  appellants  in  the  court  below  against 
Oheens,  surviving  partner  of  Halbert  &  Co.,  the  executrix  of  Hal- 
bertjthe  deceased  partner,  and  Joseph  Martin,  upon  a  note  executed 
24th  of  January,  1861,  payable  ninety  days  after  date  to  the  order 
of  M.  Halbert  &  Co.,  for  $8,000,  negotiable  and  payable  at  the 
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Bank  of  Kentucky,  indorsed  in  blank  by  Halbert  &  Co.,  and  de- 
livered to  appellants. 

It  is  alleged  in  the  petition  that  the  note  was  executed  by  Martin 
.to  Halbert  &  Co.  with  an  understanding  by  and  between  the  said 
defendants  and  one  Perril,  who  was  the  agent  for  appellants,  that 
the  same  was  to  be  indorsed  by  said  Halbert  &  Co.,  and  be  re- 
.<ceiyed  by  their  said  agent,  Perril,  in  consideration  of  a  lot  of 
whiskey  sold  and  delivered  by  them  to  defendant  Martin  at  the 
instance  and  request  of  Halbert  &  Co.  That  the  whiskey  was  so 
delivered  on  the  credit  of  said  Halbert  &  Co.,  who  were  to  indorse 
flaid  note  to  appellants,  and  who  did  indorse  the  same  and  de- 
livered it  to  appellants  whereby  they  became  the  owners  thereof. 
That  there  was  an  understanding  between  their  said  agent  and 
Halbert  &  Co.  that  they  were  bound  to  pay  off  said  note  at  its  ma- 
turity. That  the  note  was  presented  when  due  at  the  bank  where 
it  was  made  payable  for  payment,  and  it  was  r^ularly  protested 
for  nonpayment,  neither  the  maker  nor  the  indorsers  having  any 
funds  in  said  bank  with  which  to  pay  the  same. 

It  is  further  alleged  in  the  petition  that  plaintiffs  "  Believe  that 
M.  Halbert  &  Co.  were  to  pay  said  debt,  and  that  this  was  the 
understanding  of  all  concerned  before  their  said  agent  Perril  de- 
livered to  Martin  the  whiskey  and  received  of  said  Halbert  &  Co. 
the  note  with  the  said  indorsement  thereon,"  allege  the  nonpayment 
of  the  note  and  pray  for  judgment  against  the  maker  and  in- 
dorsers. 

The  action  was  commenced  the  21st  of  November,  1865. 

The  defendants  below  demurred  to  the  petition,  the  demurrer 
was  overruled,  and  Qheens,  the  surviving  partner  of  Halbert  & 
Co.,  filed  an  answer  admitting  the  indorsement  of  the  note  by  the 
late  firm  of  Halbert  &  Co.,  but  denies  all  agreements  or  promises 
to  pay  otherwise  than  as  evidenced  by  said  indorsement,  and  avers 
that  if  the  note  should  have  been  discounted  by  the  bank  they 
were  to  be  held  liable  as  indorsers  of  said  note,  and  if  not  so  dis- 
counted they  were  only  liable  as  assignors,  and  concludes  by  a 
denial  that  he,  or  his  late  firm,  were  in  any  manner  bound  for  said 
debt.  The  personal  representative  denies  all  the  allegations  of  the 
petition  except  the  assignment  of  the  note  by  the  late  firm  of  Hal- 
bert &  Co.  On  final  hearing  exceptions  to  the  deposition  of  Wal- 
'ston  were  sustained  and  the  petition  dismissed,  and  plaintiffs  below 
have  appealed. 


44  Kesttuckt  Opikiohs. 

OpiiiiOB  of  the  Goori. 

The  indorsenieiit  is  in  blank,  and  tbe  allegations  of  the  petiticii 
are  in  substance  that  there  was  an  "  understanding/'  or  it  may  be 
an  agreement  that  Halbert  &  Co.  were  to  pay  off  said  note  whea 
it  matured  But  that  averment  is  inconsistent  with  the  writing. 
Martin  executed  the  note  as  obligor,  and  alone  can  be  hiAd  liable 
as  sucIl  Tbe  names  of  Halbert  &  Co.  occupy  a  different  position^ 
and  the  legal  inference  is  that  the  obligation  they  intended  to  aa* 
8ume  was  altogether  different  from  that  of  the  obligor. 

The  general  rule  is  that,  when  parties  have  entered  into  a  writ- 
ten contract,  that  is  taken  as  the  evidence  of  their  final  agreement 
and  no  liability  inconsistent  with  the  writing  can  be  proved  in  the 
absence  of  fraud  or  mistake.  Needhams  v.  Page,  3  B.  Mon.  466 ; 
Kello^,  etc.,  t;.  Dunn,  etc.,  2  Mete.  215.  The  facts  alleged  were 
not  sufficient  to  maintain  the  action  against  Gheens'  and  Hal- 
bert's  executrix. 

No  exceptions  were  taken  to  the  ruling  of  the  court  in  rejecting 
the  deposition  of  Walston,  so  that,  even  if  the  court  erred,  the  error 
must  be  deemed  as  waived,  but,  in  looking  into  the  deposition 
which  has  been  improperly  copied  in  the  record,  we  see  no  error 
in  the  ruling  of  the  court  on  that  point. 

The  obligor  Martin  was  sued  by  the  name  of  Joseph  Martin,  the 
signature  to  the  note  is  Jos.  Martin,  and  the  officer  returns  on  the 
bummons  that  he  executed  it  on  Josephus  Martin.  It  is  true  that 
Jos.  may  be  a  contraction  for  Joseph  or  Josephus,  and  for  both, 
but  they  are  not  the  same  names,  and  it  does  not  seem,  in  the  ab- 
sence of  any  appearance  to  the  action  by  Martin,  that  the  court 
could  judicially  know,  or  properly  assume,  without  evidence,  that 
the  individual  upon  whom  the  summons  was  executed  was  the  same 
against  whom  the  action  was  brought,  or  who  executed  the  note. 
If  there  was  any  error  in  setting  forth  the  name  in  the  petition, 
or  in  the  officer  in  making  the  return,  the  error  could  and  should 
have  been  corrected  in  the  court  below,  which  could  have  been 
done  by  amending  the  petition,  or  by  suing  out  an  alias  summons 
if  in  fact  the  summons  was  executed  on  a  wrong  person,  and,  as 
the  judgment  as  it  now  stands  might  be  a  bar  to  a  subsequent 
action  on  the  note  against  Martin,  who  executed  it,  the  action 
fehould  not  have  been  dismissed  as  to  Martin ;  wherefore,  the  judg- 
ment as  to  him  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  permit  appellants  to  amend  their  petition,  or  to  sue  out 
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another  smnmonB^  if  thej  should  offer  to  do  so  in  reasonable  time, 
and  for  further  proceedings  not  inconsistent  herewith. 

English  £  Hoke,  far  appellants, 

Wilson  &  Barr,  for  appellees. 


John  M.  Bobebtson  et  al.  v.  James  F.  IN'elbon  and  Lotd. 

Coaditiinial  Contract — Bnach— Damages. 

1.  A  sale  of  personal  property,  consisting  of  corn,  was  made  by  appel- 
lant to  appellee;  no  price  was  agreed  on  and  no  particular  amount  was 
specified  by  appellant,  and  further  conditioned  on  certain  acts  of  ap- 
pellee in  securing  pasturage  for  watering  and  feeding  his  hogs,  and  this 
the  appellee  took  time  to  do.  Held  as  not  being  a  sale  so  complete  as  to 
bind  either  party. 

Same. 

2.  But  had  the  contract  been  binding  on  Robinson,  Loyd  had  paid 
nothing  and  was  only  entitled  to  the  difference  in  the  price  he  was  to 
give  and  the  market  value. 

APFSAI«  FROM  MONTOO^IEBY  GIBCUIT  OOUBT. 
January  22,  1867. 

Opinion  of  the  Coubt  by  Judob  Kobebtson  : 

It  seems  to  this  court  that  on  the  pleading  and  proof  the  judg- 
ment against  the  appellant  Bobertson  was  unauthorized.  It  is  not 
material  whether  the  com  belonged  to  him  or  to  his  wife.  His 
contract  of  sale  to  Loyd  did  not  vest  the  title  in  the  latter,  as  the 
quantity  of  com  was  not  ascertained,  but  the  com  still  remained 
Bobertson's  or  his  wife's  and  at  the  risk  of  the  owner. 

And,  as  no  time  for  ascertainment  of  the  quantity  or  payment 
of  the  price  was  fixed,  and  as,  moreover,  it  seems  that  whether 
Loyd  would  take  the  com  or  not  depended  on  his  procuring  a  field 
with  water  in  it  for  feeding  his  hogs,  and  he  took  time  for  that 
purpose,  the  sale  was  not  so  complete  as  to  bind  either  party. 

But  had  the  contract  been  binding  on  Bobertson,  Loyd,  having 
paid  nothing,  could  be  entitled  only  to  the  difference  between  the 
price  he  was  to  give  and  the  market  value  in  less  than  a  week  after 
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the  date  of  t&e  agreement;  and,  thougE  the  price  rose  considerably 
during  the  fall  afterward^  there  is  no  proof  of  any  rise  in  the  short 
interval  of  less  than  a  week^  when  the  com  had  not  matured. 

Wherefore,  the  judgment  against  Bobertson  is  reversed,  and  the 
cause  remanded,  with  instructions  to  dismiss  Loyd's  cross-petition 
against  him. 

Haz  &  Winn,  for  appellant. 


Jesse  and  W.  G.  Deshazeb  v.  A.  B.  Bonta, 

Fraudulent  Conveyance  —  Evidence. 

A  conveyance  from  father  to  son,  for  a  conBideration  of  $4,000,  for  a 
large  tract  of  land,  is  held  fraudulent  as  to  creditors  where  the  evidence 
shows  that  the  son,  a  young  man,  had  but  a  small  amount  of  visible 
means  and  an  earning  capacity  largely  inadequate  to  have  produced  a 
sum  equal  to  the  purchase  price  of  the  land,  the  son  living  with  the 
father  and  the  land  not  having  gone  out  of  the  actual  possession  of  the 
father. 

APPEAL  FBOM   MEBCEB  CIBCUIT   COUBT. 
April  26,  1867. 

Opinion  of  the  Court  by  Judge  Petebs: 

On  the  20th  of  April,  1864,  appellee  recovered  judgment  in 
the  Mercer  Circuit  Court  against  Elijah  Gabbert  and  the  appel- 
lant, Jesse  Deshazer,  for  $560,  with  interest  from  the  1st  of  Janu- 
ary of  the  same  year  and  costs  of  suit,  and  caused  execution  to 
issue  thereon,  on  the  2d  of  May,  1864,  and  placed  the  same  in  the 
hands  of  the  sheriff  of  Mercer  county,  who  returned  it  on  the  1st 
of  June  thereafter  with  the  following  indorsement :  "  No  prop- 
erty found  to  make  this  fi.  fa  or  any  part  thereof." 

Soon  after  said  execution  was  thus  returned,  appellee  filed  his 
petition  against  the  defendants,  Jesse  Deshazer,  Elijah  Gabbert, 
and  William  G.  Deshazer,  alleging,  in  addition  to  the  foregoing 
facts,  that  Jesse  Deshazer  was  the  owner  of  a  tract  of  over  300 
acres  of  land  in  Mercer  county,  which  was  all  the  land  he  owned 
and  which  he  conveyed  to  his  son,  William  Deshazer^  for  the  con- 
sideration, expressed  of  the  deed,  of  $4,000  in  hand  paid  on  the  3d 
of  March,  1864,  and  had  also  conveyed  to  him  a  negro  woman  and 
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two  children,  his  stock  consisting  of  horses,  cattle,  etc.,  and  his 
household  and  kitchen  furniture.  That  said  conveyances  were 
made  without  any  valuable  or  legal  consideration,  that  said  Wil* 
liam  is  the  son  of  said  Jesse,  that  he  was  a  young  man  without 
adequate  means  to  pay  for  said  property,  that  said  conveyances 
were  made  to  cover  up  and  protect  the  property  from  liability  to- 
the  payment  of  his  and  other  debts  of  said  Jesse,  that  it  was  all 
held  by  William  in  secret  trust  for  the  benefit  of  his  father,  Jesse,, 
who  remains  in  the  actual  occupancy  and  possession  of  said  prop* 
erty  as  he  did  before  the.  pretended  sale  was  made,  whidi  he^ 
charges  to  be  fraudulent  and  void  as  to  him  and  other  creditors^ 
and  prays  that  the  property  named,  enough  thereof  for  the  pur- 
pose, may  be  sold  to  satisfy  his  debt. 

The  conveyance  of  the  land,  two  steers,  and  some  hogs  is  ad- 
mitted in  the  answers  of  appellants,  but  the  imputed  fraud  is- 
denied,  and  it  is  also  denied  that  Jesse  sold  or  conveyed  the  slaves 
named  to  William,  or  that  he  purchased  all  the  furniture  and 
farming  utensils  of  Jesse.  And  both  insist  that  the  sales  were 
bona  fide,  upon  a  valuable  consideration,  paid  at  the  time,  as^ 
recited  in  the  conveyance,  and  the  right  of  appellee  to  subject 
any  of  the  property  to  the  payment  of  his  debt  denied  and  re- 
sisted. 

It  appears  that,  at  the  time  of  the  alleged  sale  William  Des- 
hazer  was  a  young  man  not  over  twenty-four  years  of  age,  that  he 
had  no  estate,  and  no  means  of  acquiring  property  except  by  his 
occupation  of  trader,  ias  he  was  not  a  mechanic  and  had  no  pro- 
fession and  seems  to  have  been  engaged  in  no  other  business 
except  that  of  trader ;  and  the  extent  of  trading  which  the  evidence 
shows  he  had  done  was  to  have  bought  and  sold  a  few  horses ;  that 
in  the  winter  of  1868-64  he,  with  his  partners,  purchased  some 
2,000  bushels  of  wheat,  and  upon  which,  one  of  his  partners 
proved,  they  realized  a  profit  of  $150.  That  he  was  engaged  a 
few  months  in  merchandising  with  a  partner,  both  having  but  a 
very  small  capital  embarked  in  the  enterprise,  of  which  William 
advanced  at  no  time  over  $700,  and  in  the  spring  of  1864  he  with- 
drew from  the  firm,  having  realized  a  profit  of  about  $100;  he 
had  purchased  some  com,  perhaps  ISO  barrels,  but  whether  he 
made  a  profit  on  it  or  not  is  not  shown. 

Some  of  the  witnesses  speak  of  having  seen  William  with 
money  and  the  evidences  of  debts  to  a  considerable  amount,  and 
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one  says  he  saw  in  his  possession  money  and  notes  to  the  amount 
•of  about  $3,500,  but  it  is  proved  by  other  witnesses  that  his  father 
had  placed  in  his  hands  some  notes  amounting  to  about  $3,000 
4o  collect  and  had  agreed  to  give  him  the  one-half  thereof,  and 
43ie  witness  (who  saw  him  with  the  $3,500  of  money  and  notes 
in  his  hands)  says  some  of  said  notes  were  payable  to  his  father, 
l>ut  were  assigned  to  hinL 

Buf  ord  proves  he  sold  William  a  negro  woman  and  child,  thinks 
the  sale  was  made  in  the  spring  of  1863,  for  $650,  or  $660 ;  did 
"not  know  the  name  of  the  woman.  So  that  to  enable  him  to  have 
paid  the  cash  for  the  land  and  negroes  he  must  have  made  by 
his  occupation  of  trader  at  the  age  of  twenty-four  years,  $J^fi50, 
as  there  is  no  evidence  that  he  borrowed  any  part  of  said  sum. 

But  he  had  all  his  life  lived  with  his  father ;  after  the  convey- 
.^nce  the  father  continued  to  live  on  the  place,  and  the  family 
lived  together  as  they  had  previously  done,  no  change  in  possession 
visible,  except  some  of  the  witnesses  say  the  son  seemed  to  con- 
trol the  farm,  hired  the  hands  to  work  it,  and  purchased  some  seed 
to  sow.  The  debt  of  appellee  had  matured  about  two  months  be- 
fore the  date  of  the  conveyance;  the  father,  as  the  evidence  shows, 
was  bound  for  other  debts  as  surety.  Gabbert,  the  other  obligor 
in  the  note  of  Bonta,  was  insolvent,  and  suit  might  be,  and  doubt- 
less was,  expected  to  be  brought  on  this  debt,  and  these  things 
seem  to  furnish  a  motive  with  the  father  to  place  his  property  in 
the  hands  of  his  son,  whereby  a  home  could  be  secured  to  the 
family.  And  there  is  no  reason  furnished  why  William  should 
desire  to  invest  his  funds  in  land  when,  if  the  theory  of  appellants 
be  true,  he  could  use  them  so  successfully  and  profitably  in  trad- 
ing. 

We  feel  constrained,  in  view  of  the  facts  developed,  to  concur 
'in  opinion  with  the  circuit  judge,  that  said  deed  as  to  appellee 
was  fraudulent,  and  the  property  should  be  made  subject  to  his 
^ebt. 

Wherefore,  the  judgment  is  affirmed. 

Hardin  &  Bell,  for  appellants. 
Hooe  &  Oiather,  for  appellee. 
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Huff  v.  Beall  &  Raghfobd. 

Title  Bond— Syiction— Warranty— limitAtions. 

A.  purchased  of  B.  certain  lands  upon  which  B.  had  given  a  mortgage^ 
a  payment  having  been  made  to  B.  by  A.  B.  executes  a  bond  for  title  to 
indenmity  A.  against  eviction  under  the  mortgage  and  to  convey  the  land 
upon  payment  of  the  mortgage  debt.  The  mortgage  was  never  paid  and 
A.  was  evicted.  Held,  that,  as  there  was  no  breach  of  the  bond,  the 
Statute  of  Limitations  did  not  begin  to  run  until  after  the  eviction. 


APPEAL  FBOM  OAHPBELL  OEBOUIT  COUBT. 
June  23,  1866. 

Opinion  of  the  Coubt  by  Judge  Mabshall  : 

There  is  evidence  conducing  to  prove  that  the  defendants,  Beall 
&  Bachf  ordy  executed  the  writing,  on  a  copy  of  which  the  suit  was 
brought,  and  the  original  of  which  was  indorsed  on  the  bond  of 
B.  D.  Beall,  etc.,  for  a  title  and  refers  to  it.  There  is  also  evi- 
dence of  the  genuineness  of  the  receipt  for  $140  written  under  the 
indorsement,  and  of  the  loss  of  the  original 

The  petition  avers  a  consideration  for  the  bond  sued  on, 
which,  besides  other  evidence  conducing  to  prove  it,  is  to  be  im- 
plied from  the  facts  stated  in  the  bond  sued  on,  and  is  established 
by  comparing  it  with  the  title  bond  on  which  it  is  indorsed.  The 
manifest  object  of  the  bond  sued  on  was  to  indemnify  Huff  against 
the  mortgage  to  McArthur  made  before  his  purchase,  or  to  guar- 
antee the  title  sold  to  Huff  against  that  mortgage,  and  we  are  of 
opinion  that  there  was  no  breach  of  the  bond  until  Huff  was 
evicted  under  the  mortgage  title,  which  occurred  within  much 
lees  than  seven  years  before  the  commencement  of  this  action,  so 
that  the  plea  of  the  defendants  that  more  than  seven  years  had 
elapsed  after  the  accrual  of  the  cause  of  action  before  the  com- 
mencement of  this  suit  is  disproved  by  the  record  of  eviction. 

The  same  result  would  have  followed  if  the  defendants  had 
been  immediate  parties  to  the  title  bond,  since  the  conveyance  was 
to  be  made  only  when  the  purchase  money  shoidd  be  fully  paid, 
which  has  never  been  done,  and  the  eviction  under  the  prior 
mortgage  would  have  shown  a  breach  of  the  bond.     As  already 
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said,  there  was  evidence  conducing  to  prove  the  payment  of  $140 
by  receipt  on  the  bond  and  otherwise,  and  the  recital  of  the  title 
bond  that  a  certain  sum  was  to  be  paid  in  hand  and  was  actually 
paid  is  prima  facie  evidence  of  that  payment. 

It  seems  to  us,  therefore,  that  there  was  evidence  which  would 
have  authorized  a  verdict  for  the  plaintiff  and  that  the  court  erred 
in  instructing  the  jury  to  find  for  the  defendant. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial  in  conformity  with  this  opinion. 

Hallam  &  Lindsey,  for  appellees. 


Wm.  Deathebaoe  et  al.  v.  C.  Pabk  et  al. 

Knowledge  of  Pecuniary  Affairs  Presumed » Sale  of  Property  in  Contem- 
plation of  InsolTency  —  Preference  —  Limitation  —  Deed  of  Trust  for  tlie 
Benefit  of  Creditors. 

Knowledge  of  Pecnniary  Affairs  Presumed. 

This  court  has  frequently  held  that  a  man  must  be  presumed  to  have 
an  ordinary  intelligent  knowledge  of  his  pecuniary  affairs,  and  this  pre- 
sumption may  be  strengthened  by  the  facts. 

Not  Immoral  to  Secure  Debt  by  Vigilance.. 

It  never  has  been  regarded  by  law  as  immoral  for  a  bona  /Ids  creditor 
to  secure  his  debt  by  vigilance  on  a  failing  creditor,  nor  is  same  de- 
nounced as  fraudulent  by  our  Acts  of  1856. 

Sale,  Mortgage,  or  Lien  to  Secure  One  Creditor  to  the  Exclusion  of  Another. 

The  Statute  of  1856  declares  equality  between  creditors  generally,  and 
it  makes  a  sale,  mortgage,  or  lien  to  secure  one  creditor  to  the  exclusion 
of  others,  when  so  made  by  the  debtor  in  contemplation  of  insolvency 
and  with  a  view  of  preference^  to  inure  to  the  benefit  of  all. 

Same  —  Limitation. 

The  Statute  of  1856  does  not  denounce  the  transfer  of  property  in  con- 
templation of  solvency  as  fraudulent,  and,  therefore,  requires  a  creditor  to 
claim  the  benefit  of  a  transfer  within  six  nionths  from  the  delivery  of- 
the  property  or  the  recording  of  the  transfer. 

Amended  Petition. 

The  amended  petition  was  never  answered  and  must  be  regarded  as 
true,  and  that  Phelps  purchased  of  Parks  several  mules  for  the  same 
purpose  and  same  contemplation.  "  Several "  must  necessarily  mean 
more  than  one  mule. 
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Mortgage  —  Contemporaneoiu  to  DeM. 

The  mortgage  by  Noble  to  Ghenault  was  contemporaneous  to  his  be- 
ooming  Chenau]t's  debtor,  and,  therefore,  within  the  exception  of  the 
Statutes  of  1856. 


APPEAL  FBOM  MADISON  CIRCUIT  COUBT. 
June  1,  1867. 

Ophstion  of  the  Court  by  Judge  Williams  : 

Deatherage,  David  Noble,  Sr.,  and  David  Noble,  Jr.,  and  Wm. 
Crew  were  joint  Buretys  for  Carter  Parks  to  Collins,  and  Deather- 
age  was  compelled  to  pay  the  debt  about  May  6,  1862. 

That  Carter  Parks  was  then  and  had  for  more  than  six  months 
previously  been  insolvent  and  unable  to  pay  his  debts  is  established 
to  a  reasonable  certainty  by  the  evidence. 

May  7,  1862,  Deatherage  filed  his  petition  against  his  principal 
and  cosecurities  seeking  from  them  contribution,  and  alleging  that 
various  sales  and  transfers  therein  named  had  been  made  re- 
spectively by  them  in  contemplation  of  insolvency  and  with  a  view 
to  prefer  some  to  llie  exclusion  of  other  creditors,  and  asked  that 
the  property  so  sold  and  transferred  be  held  for  the  benefit  of  all 
the  creditors  under  the  Statute  of  1866. 

Several  suits  and  cross-suits  were  consolidated  and  heard  to- 
gether, and  the  court  subjected  some  of  the  property  to  the  general 
creditors  and  confirmed  the  sale  of  others;  therefore,  only  such 
transfers  as  are  involved  in  this  appeal  will  be  noticed,  as  no  appeal 
is  prosecuted  from  the  judgment  subjecting  the  property. 

In  December,  1861,  Parks  sold  some  twelve  mules  for  $915 
in  discharge  of  a  debt  he  then  owed  C.  F.  Bumham;  the  trade 
was  made  with  his  father,  Thompson  Bumham,  who  received  the 
mules,  and  seems  to  have  kept  possession  of  them ;  these  mules  were 
received  at  from  some  $10  over  their  then  market  value.  C.  P, 
Bumham  claims  the  mules  as  his,  and  insists  that  as  he  was  not 
made  a  party  to  the  original  petition,  and  no  allegation  made 
against  him  until  the  amended  petition  was  filed  making  him  a 
party,  and  that  this  being  more  than  six  months  after  the  purchase 
and  possession  of  the  mules,  he  cannot  be  disturbed.  That  if  it 
should  be  regarded  as  a  purchase  by  his  father,  he  cannot  be  dis- 
turbed as  he  was  no  creditor  of  Parks,  but  paid  for  the  mules  bona 
fidely  by  settling  the  debt  of  C.  F.  BHimham.  The  court  dis- 
missed the  petition  as  to  these  mules. 
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January  18,  1862,  Parks  sold  to  Peter  Phelps  thirty-two  and 
one-fourth  acres  of  land,  and  at  same  time  transferred  him  a  title 
bond  of  David  Ifoble,  Jr.,  for  another  tract  of  fourteen  acres,  and 
three  days  thereafter,  and  in  the  same  month,  conveyed  to  Phelps, 
as  trustee  for  the  benefit  of  his  creditors,  his  slaves  and  personalty 
of  every  kind. 

June  24, 1862,  he  filed  an  amended  petition,  alleging  that  previ- 
ous to  the  deed  of  trust  Parks  had  sold  his  relative,  William  Parks, 
several  mules,  and  to  Phelps  several  mules  in  liquidation  of  de- 
mands and  with  the  design  to  prefer  them,  etc  The  transfer  of 
the  title  bond  of  David  Noble,  Jr.,  for  the  fourteen  acres  seems 
not  to  have  been  especially  noticed  in  any  of  plaintiff's  pleadings. 

Phelps  and  William  Parks  are  called  on  to  disclose  the  number 
and  value  of  the  mules  purchased,  and  from  the  response  and  evi- 
dence it  appears  William  Parks  got  two  mules  at  $160,  January 
2,  1862,  on  a  debt  he  held  on  Carter  Parks,  but  neither  the  re- 
sponse nor  evidence  shows  whether  Phelps  got  any. 

The  court  held  the  thirty-two  and  one-fourth  acres  of  land  sub- 
ject to  the  payment  of  the  general  creditors  which  Phelps  had 
purchased,  but  dismissed  the  petition  as  to  the  fourteen  acres  in- 
cluded in  D.  !N'oble's  title  bond,  and  as  to  the  mules  alleged  to  have 
been  purchased  by  both  Phelps  and  William  Parks. 

It  is  insisted  for  Phelps  that  this  fourteen  acres  is  not  in  con- 
troversy, and  that  the  purdiase  of  the  mules  is  not  proven,  and  if 
it  was,  that  it  had  been  more  than  six  months  before  the  sale  was 
attacked,  and  he  cannot  be  disturbed. 

Also  for  William  Parks  that  his  purchase  was  bona  fide,  and 
made  more  than  six  months  before  assailed. 

D.  A.  Ohenault  held  a  note  on  C.  Parks,  W.  T.  Crews,  and  D. 
Noble,  Jr.,  and  O.  Parks  held  a  note  on  D.  Noble,  Jr.  It  was 
arranged  by  the  latter  with  Chenault  to  become  paymaster  to  him 
for  $383.69,  and  at  the  same  time  executed  a  mortgage  on  thirty- 
eix  aci©8  of  land  to  secure  it;  whereupon  Ohenault  released  that 
much  of  his  debt  on  Parks,  Crews,  and  D.  Noble,  Jr.  Bamett 
&  Co.  and  Holloway  &  Oo.  obtained  judgments  against  D.  Noble, 

Sr.,  and  had  their  executions April  4,  1862,  and  caused 

the  land  so  mortgaged  to  be  levied  on  subject  to  the  mortgage,  and 
Holloway  purchased  it  at  execution  sale  at  two-thirds  of  its  ap- 
praised value,  and  paid  off  the  mortgage  all  before  Deatherage 
filed  his  petition. 

Deatherage  insists  that  this  mortgage  to  Ohenault  was  done  in 
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contemplation  of  insolvraicjy  and  with  a  design  to  prefer  him,  and 
Gomee  with  the  provisions  of  the  Statute  of  1856,  and  that  it 
transferred  all  his  property  to  his  creditors,  and  that  the  snbee* 
qnent  executions,  levies,  and  sale  of  Bamett  &  Co.  and  Holloway 
&  Co.  were  illegal,  and  did  not  divest  the  creditors  of  their  rights. 

The  court  dismissed  the  petition  as  to  this  land. 

Bice  Portwood  owed  T.  J.  Koble  two  notes  of  $900  each  as  part 
of  purchase  price  for  land ;  T.  J.  Noble's  vendor  owed  to  Caperton 
over  $1,200  for  this  land,  which  T.  J.  Noble  was  to  pay,  and  to 
secure  this  he  transferred  the  first  note  due  on  Portwood  and  a 
sufficiency  of  the  second,  and  delivered  the  notes  to  Caperton; 
he  also  owed  Phelps  about  $350,  and  transferred  a  sufficiency  of 
the  second  note  to  pay  this  debt,  which  still  left  about  $220  of  the 
second  note  undisposed  of  by  T.  J.  Noble.  D.  J.  Bowland  held  a 
debt  for  about  $462  on  C.  Parks,  W.  I.  Crews,  and  T.  J.  Noble, 
and  obtained  a  judgment  against  Parks  and  Crews;  Noble  having 
gone  to  Illinois  he  could  not  be  served  with  process.  Boland  made 
nothing  on  his  judgment,  but  by  suit  in  chancery  attached  the 
remainder  of  the  notes  of  Portwood  to  T.  J.  Noble  in  Caperton 
and  Phelps'  hands,  in  April  1862.  Cox,  by  petition,  which  he 
made  an  answer  and  crossHsuit^  was  made  a  party  June  23,  1863, 
and  he  assailed  these  assignments  to  Caperton  and  Phelps  as  done 
in  contemplation  of  insolvency,  and  with  a  design  to  prefer  them  by 
Noble,  and  claims  that  the  remainder  of  the  Portwood  notes  not 
assigned  to  Caperton  and  Phelps  had  been  assigned  to  him  by  T.  J. 
Noble  in  contemplation  of  insolvency  and  with  a  design  to  prefer 
him,  and  insists  that  this  inured  to  the  benefit  of  all  the  creditors 
of  T.  J.  Noble ;  that  he  then  held  a  note  on  C.  Parks  with  said 
Noble  as  security. 

The  court  dismissed  his  suit  as  to  the  assignments  of  Caperton 
and  Phelps,  from  which  he  has  not  appealed ;  it  also  dismissed  his 
suit  as  to  the  remainder  of  these  debts,  and  gave  Bowland  the 
benefit  thereof  on  his  attachments,  and  of  this  Cox  complains,  and 
now  insists  that  he  has  established  a  parol  assignment  of  this 
remainder  to  himself  and  should,  therefore,  be  preferred  to  Bow- 
land's  attachment. 

The  ansvsrer  of  Thompson  Bumham  to  Deatherage's  petition 
does  not  disclose  any  other  ownership  of  the  mules  bought  by  him 
of  Carter  Parks  than  as  charged  in  the  petition  and  as  indicated 
by  his  possession,  making  him  the  ostensible  owner,  nor  is  owner* 
ship  set  up  by  C.  F.  Bumham  in  his  answer  to  Deatherage's 
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amended  petition ;  therefore,  upon  the  pleadings  and  evidence  we 
must  determine  whether  Thompson  Bumham's  purchase  was  made 
for  the  purpose  of  securing  C.  F.  Bumham's  debt,  and  whether 
the  sale  was  made  hj  Parks  in  contemplation  of  insolvency,  and 
with  a  view  to  prefer  some  of  his  creditors. 

0.  F.  Bumham  in  his  answer  says  he  saw  Parks  in  October, 
1861,  and  asked  him  if  he  wished  to  renew  his  note ;  that  Parks 
answered  he  wanted  to  sell  his  mules  and  pay  it,  as  he  could  not 
pay  the  10  per  cent,  interest  which  he  heretofore  had  been  paying; 
that  he  responded  to  Parks  he  should  like  to  accommodate  him; 
that  Parks  inquired  if  his,  Bumham's,  father  would  not  purchase; 
that  afterward,  in  October  or  November,  he  went  with  his  father 
to  Parks'  house  to  see  the  mules,  but  as  the  latter  asked  more  than 
his  father  thought  the  mules  worth,  he  declined  purchasing;  Parks 
then  expressed  a  desire  to  pay  the  debt  and  insisted  on  Thompson 
Bumham's  purchasing.  After  this  he  wrote  a  note  to  his  father 
asking  him  to  purchase  enough  of  these  mules  to  pay  the  debt, 
which  the  latter  did,  at  $915,  and  wrote  him  a  note  whilst  he  was  in 
Frankfort  attending  the  Legislature,  and  that  he  had  paid  from  $50 
to  $100  more  than  they  were  worth ;  neither  of  these  letters  are 
filed  as  it  is  stated  they  were  lost  or  mislaid,  but  O.  F.  Bum- 
ham's answer  to  his  father's  letter  informing  him  of  the  purdiase 
is  filed,  and  is  dated  December  4,  1861,  at  Frankfort>  Ky.,  in 
which  he  says : 

"  If  you  lose  anything  on  the  mules,  I  reaffirm  the  loss 
is  mine.     If  you  think  them  worth  only  $10  a  head  less 
than  you  paid  for  them,  take  them  at  that  price.     I  sup- 
pose the  extra  interest  in  my  debt  would  amount  to 
nearly  that  simi,  certainly  to  $70  or  $&0  from  the  time 
I  made  the  loan  some  four  or  five  years  ago." 
The  report  of  the  master  commissioner  shows  that  the  total 
assets  of  said  O.   Parks,  subject  to  distribution,   amounted  to 
$8,405.60,  whilst  his  indebtedness  amounted  to  $9,653.76. 

The  sale  of  the  mules  was  made  to  Bumham  early  in  December, 
1861,  the  sale  of  the  land,  etc.,  made  to  Phelps,  January  18, 1862, 
and  the  deed  of  trust  for  the  benefit  of  his  creditors  made  by  Parks 
to  Phelps,  January  21,  1862. 

These  facts  do  not  permit  a  rational  doubt  that  Parks  believed 
he  was  insolvent  when  he  made  the  sale  of  the  mules  to  Bumham 
only  a  month  and  a  few  days  before  he  made  his  assignment  to 
Phelps  as  trustee. 
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This  court  has  frequently  held  that  a  man  must  be  presumed 
4o  have  an  ordinarily  intelligent  knowledge  of  his  pecuniary 
sStdrSy  and  this  presumption  is  strengthened  not  only  by  the  facts 
•before  stated^  but  also  from  the  fact  that  in  less  than  four  months 
^ter  said  deed  of  trust  Deatherage,  as  the  surety  of  Parks>  was 
<X)mpelled  under  the  coercive  process  of  the  law  to  pay  a  debt  for 
him,  and  other  creditors  were  pressing  him. 

It  has  never  been  regarded  by  the  law  as  immoral  for  a  bona  fide 
•creditor  to  secure^  by  vigilance,  his  debt  on  a  failing  creditor,  nor  is 
such  denounced  as  fraudulent  by  our  Act  of  1856,  but  as  that  act 
declares  equality  between  creditors  generally,  it  makes  a  sale  or 
mortgage  or  lien  to  secure  one  creditor  to  the  exclusion  of  others, 
when  so  made  by  the  debtor  in  contemplation  of  insolvency  and 
with  a  view  of  preference,  to  inure  to  the  benefit  of  all  the  creditors, 
4Uid  does  not  denounce  such  transaction  as  fraudulent,  and,  there- 
fore, requires  that  the  creditors  should  claim  the  benefit  of  this 
transfer  within  six  months  from  the  delivery  of  the  property  or  the 
recording  of  the  transfer. 

This  sale  of  the  mules  to  Thompson  Bumham  must  stand  pre- 
cisely as  if  made  to  0.  F.  Bumham,  as  his  debt  on  Parks  was  the 
superinducing  cause  of  the  purchase  and  entered  into  the  consid- 
eration of  the  trade  from  its  incipiency,  and  as  Parks  was  then 
unquestionably  insolvent,  it  must  be  regarded  as  made  on  his  part 
in  contemplation  of  insolvency,  and  with  a  view  to  prefer  O.  F. 
Bumham  as  a  creditor,  and  being  assailed  by  plaintiff's  original 
petition  within  six  months,  must  inure  to  the  benefit  of  Parks' 
general  creditors. 

Phelps,  in  his  answer  filed  May  21,  1862,  discloses  that  he  had 
also  bought  fourteen  acres  adjoining  the  thirty-two  and  one-fourth 
acres  deeded  to  him  by  Parks,  and  that  Parks  had  assigned  him 
D.  Noble,  Jr.'s,  tide  bond  for  the  fourteen  acres.  He  also  dis- 
closed that  he  had  allowed  Parks  from  ten  to  fifteen  dollars  per 
acre  more  than  its  then  value  for  all  this  land,  and  that  Parks  then 
owed  him  about  $2,100  or  $2,200;  that  in  buying  the  fourteen 
acres  he  had  agreed  to  arrange  an  outstanding  vendor's  lien  on  the 
land  for  purchase  price.  He  also  declares  the  very  important  fact 
that  previous  to  this  purchase  he  had  had  interviews  with  Parks 
and  his  brother,  Shepton  Parks,  relative  to  his  indebtedness,  and 
had  obtained  from  him  a  statement  of  his  liabilities  and  assets  and 
from  a  calculation  he  believed  Parks  was  good.  This  fact  is  a 
volume  in  itself,  and  conclusively  shows  that  both  Phelps  and 
Parks  regarded  the  latter,  to  say  the  least,  in  failing  or  doubtful 
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circumstances,  and  connected  with  his  subsequent  purchases  at 
extravagant  prices,  and  three  days  thereafter  with  a  general  assign- 
ment to  him  for  the  benefit  of  creditors,  imposes  on  even  an  un- 
willing mind  the  conviction  that  both  Parks  and  Phelps  then  knew 
his  failing  condition  and  that  the  sales  to  the  latter  were  made  in 
oontemplation  thereof  and  with  a  view  to  secure  him  to  the  ex- 
clusion of  other  creditors. 

.  This  answer  first  developed  the  sale  of  the  fourteen  acres;  it 
does  not  state  who  had  possession ;  its  title  was  not  recorded,  bein^ 
only  by  D.  Noble  title  bond. 

June  24th  thereafter,  Deatherage  filed  an  amended  petition 
charging  a  sale  of  several  mules  to  William  Parks  and  to  Phelps 
by  O.  Parks  with  the  same  design  of  preference  and  in  contempla- 
tion of  insolvency,  and  also  charges  that  said  Carter  Parks  waff 
still  in  possession  of  the  lands  sold  by  him  to  Phelps ;  this  charge^ 
is  as  to  all  the  lands,  and  although  he  does  not  specifically  name 
the  fourteen  acres,  yet,  taking  the  original  petition,  Phelps'  answer^ 
and  this  amended  petition,  it  is  evident  that  all  the  parties  re^ 
garded  it  also  as  in  controversy,  and  we  shall  so  treat  it 

This  amended  petition  was  never  answered,  and,  therefore,  it 
must  be  regarded  as  true  that  Parks  still  remained  in  possession 
of  the  land,  and  as  its  title  was  not  recorded,  this  amended  petition 
was  in  ample  time  to  bring  it  into  controversy ;  and  it  must  also 
be  regarded  as  true  that  Phelps  had  purchased  of  Parks  "  several 
mules ''  for  the  same  purpose  and  in  same  contemplation ;  '^  sev- 
eral *'  must  necessarily  mean  more  than  one  mule,  therefore,  this 
charge  is  equivalent  to  a  charge  of  at  least  two  mules ;  hence,  the 
commissioner  should  have  inquired  into  the  number  and  value  of 
these  mules  so  sold  by  Parks  and  bought  by  Phelps. 

We  think  the  fourteen  acres  of  land  should  stand  precisely 
liable  as  the  thirty-two  and  one-fourth  acres,  subject  to  the  general 
creditors  of  Parks,  after  paying  the  vendor's  prior  lien  which 
Phelps  discloses,  and  that  the  number  of  mules  and  their  value 
should  be  inquired  into,  and  if  sold  within  six  months  before  filing 
the  amended  petition  should  also  be  held  responsible  in  the  same 
way,  but  not  unless  so  sold  or  the  possession  delivered  within  that 
time. 

The  purchase  and  possession  of  the  mules  by  William  Parks  was 
evidently  more  than  six  months  before  any  pleadings  asserting 
claim  against  him  were  filed,  therefore,  the  court  properly  dis- 
missed the  petition  as  to  him. 
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The  mortgage  by  D.  Noble,  Sr.,  to  Chenault  was  oontempora- 
neons  to  his  becoming  Obenault's  debtor,  and,  therefore,  within  the 
ezoeptiona  of  the  Statute  of  1856,  and  not  liable  to  assailment  bj 
the  general  creditors,  and  this  being  so,  the  subsequent  levy  of  the 
executions  of  Bamett  &  Co.  and  HoUoway  &  Oo.  against  D.  Noble,. 
8r.,  on  his  right  of  redemption,  and  the  sale  thereof,  and  purchase 
by  HoUoway,  were  unassailable  under  said  statute,  and  there  are 
no  errors  as  to  these  in  the  judgment 

Caperton  held  a  prior  lien  on  D.  Noble,  Jr.'s,  tract  of  land,  and 
to  secure  his  vendee  against  Caperton's  prior  lien  Noble  assigaed 
his  vendee's  notes  to  Caperton  to  discharge  this  prior  lien,  and 
then  assigned  $350  of  these  same  notes  to  Phelps  to  secure  him ;. 
this  left  some  $220  of  the  notes  of  the  vendee  still  owing  to  D. 
Noble,  Jr.,  which  Bowland  attached  as  a  creditor  of  D.  Noble,  J  r., 
who  had  removed  to  Illinois. 

Cox,  more  than  a  year  afterward,  on  his  own  petition,  became 
a  party  and  assailed  these  assignments  to  Caperton  and  Phelps  as 
being  done  in  contemplation  of  insolvency,  and  to  prefer,  etc,  and 
also  averred  that  I).  Noble,  Jr.,  had  with  the  same  purpose  and 
in  same  contemplation  verbally  assigned  the  remaining  $220  to 
him. 

The  court  dismissed  his  petition  and  gave  priority  to  Rowland's 
attachment;  he  does  not  appeal  from  the  judgment  as  to  Caperton 
and  Phelps,  but  only  as  to  Eowland.  It  was  too  late  to  assail  the 
assignment  to  Caperton  and  Phelps  and  as  these  must  standi 
Rowland,  by  virtue  of  his  attachment,  got  a  legal  lien  which  Cox 
cannot  now  assail  under  pretense  of  his  verbal  assignment,  which 
he  now  claims  as  transferring  this  $220  to  him,  before  Rowland's 
attachment  This  would  be  a  departure  from  the  objects  of  his 
suit,  and,  to  say  the  least  of  it^  is  now  for  the  first  time  rather 
ungracefully  presented.  The  judgment  is  right  as  to  this  litiga- 
tion. 

Wherefore,  the  judgment  is  reversed,  as  to  C.  P.  and  Thompson 
Bumham  and  Phelps,  with  directions  to  hold  the  twelve  mules  on 
their  real  value  at  the  time  of  the  sale  to  T.  Bumham,  subject  to 
the  general  creditors,  also  the  fourteen  acres  of  land  included  in  D. 
Noble's  tide  bond  which  C.  Parks  sold  and  assigned  to  Phelps  after 
first  paying  the  prior  vendor's  lien  which  then  existed  subject  to  the 
gpnoral  creditors  likewise,  and  so  many  mules  as  may  have  been 
sold  and  delivered  to  Phelps  by  Parks  within  six  months  previous 
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io  filing  the  first  amended  petition  by  Deatherage,  June  24, 1862, 
and  as  to  all  the  other  appellees  the  judgment  is  affirmed. 


Sumam  &  Caperton,  for  appellees. 


L.  DucKEs  et  al  v.  Jas.  J.  Bonab  et  aL 

Jafanti— GuasiliaB  Ad  litems  Judgment. 

The  fifty-flfth  section  of  the  Civil  Code  provides  that  *'No  judgment 
can  be  rendered  against  an  infant  until  defense  by  guardian."  Thore 
was  no  guardian  ad  litem  appointed  to  defend  for  the  infants^  and  no 
defense  was  made  for  them.  Held,  that  a  decree  against  the  infants  wnm 
void. 

.Commissioner's  Report 

An  order  confirming  a  master  commissioner's  r^ort  appearing  to  have 
been  made  at  the  time  of  the  filing  of  same,  without  allowing  a  guardiam 
to  file  exceptions  to  it^  is  erroneous. 

APPEAL  FBOM  PENDLETON  CIRCUIT  COUBT. 
January  80,  1867. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

The  fifty-fifth  section  of  the  Civil  Code  provides  that  the  defense 
-of  an  infant  must  be  by  his  regular  guardian  or  by  a  guardian  ap- 
pointed to  defend  for  him,  and  declares  that  "  no  judgment  can 
be  rendered  against  an  infant  until  after  a  defense  by  a  guardian.'' 
The  appellants,  Cass,  Henry,  and  William  Ducker,  are  disclosed  in 
the  caption  of  the  petition  as  ^^  infant  children  of  Richard  Ducker, 
deceased,  all  three  of  them  under  ten  years  of  age." 

No  guardian  was  appointed  to  defend  for  them  nor  was  there 
any  defense  made  for  them.  For  this  reason  the  judgment  is 
erroneous  and  must  be  reversed. 

The  order  confirming  the  master  commissioner's  report  appears 
to  have  been  made  at  the  time  of  the  filing  of  the  report  without 
allowing  him  to  file  exceptions  to  it,  and  in  this  the  order  is 
erroneous  and  reversed. 

The  purchaser  of  the  land  not  being  a  party  to  this  appeal  it  is 
not  deemed  necessary  now  to  decide  whether  or  not  the  orders  con- 
firming the  sale  and  directing  and  confirming  the  conveyance  may 
not  also  be  reversed  by  this  court. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 
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JoHir  Tbibls  v.  Amos  Ellison  et  al. 

AdmlaistTAton — Use  of  Aaiett—PAyinenti— Doctor's  Bills  — Buxial  Kz- 
penses — Attorney's  Fees— Personsl  CUim — Reasonable  Per  Cent,  for 
Collection  —  Cost  —  Bond  —  Security  —  Attachment. 

It  is  the  duty  of  the  husband  to  furnish  medical  attention  and  pay 
the  burial  expenses  of  his  wife,  and  he  cannot  be  relieved  therefrom  only 
by  antenuptoal  contract 

Unless  the  administrator  uses  the  assets  or  makes  interest  thereon,  he 
should  not  be  charged  with  interest  upon  the  amount  in  his  hands. 

SaiiM. 

The  administrator  is  presumed  to  have  used  the  assets  after  two 
years,  and  will  be  charged  interest  unless  the  presumption  be  rebutted. 
It  may  be  shown  that  he  used  the  assets  before  and  should  be  charged 
with  interest. 

Attorney  Fee. 

The  administrator  is  not  entitled  to  employ  counsel  at  the  expense  of 
the  estate  to  set  up  his  personal  claim,  inconsistent  with  the  interest  of 
the  heirs,  but  he  should  be  allowed  a  reasonable  sum  for  coimsel  to  ad- 
Tiae  him  in  the  administration  of  the  estate. 

ConuniasioiL 

PIto  per  cent,  is  a  reasonable  compensation  on  the  amoimt  collected 
and  paid  out,  subject  to  be  increased  if  unusual  difficulties  attend  the 
ooUection. 

Cost. 

When  the  cost  is  the  result  df  the  administrator's  illegal  conduct,  he 
should  pay  it  out  of  his  own  fund,  but,  so  far  as  it  has  accrued  in  settling 
the  estate,  it  should  be  paid  out  of  the  assets. 

It  is  presumed  the  administrator  executed  bond  with  good  surety; 
therefore,  without  an  averment  that  the  surety  would  be  unavailable,  no 
cause  of  action  could  be  made  out  by  the  distributees  against  the  ad* 
ministrator,  even  if  such  ease  existed  in  behalf  of  the  sureties. 


APPEAL  FEOM  liCADISON  OIKCITIT  COURT. 
January  4,   1867. 

Opinion  op  thb  Ooubt  bt  Judge  Williams  : 

Mrs.  Trible  having  died,  the  appellant,  as  her  surviving  hus- 
band, set  up  daim  to  her  property  inconsistent  with  the  antenup- 
tial contract  and  violative  of  the  rights  of  her  heirs;  hence  the 
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appellee  brought  suit  to  settle  this  controversy  immediately  after 
Trible  administered  upon  his  deceased  wife's  estate ;  theref ore,  the 
suit  had  the  double  aspect  of  a  litigation  with  him  personally  and 
as  a  fiduciary.  The  first  branch  was  settled  by  this  court  ou  a 
former  appeal  in  which  it  was  determined  that  Trible  took  no 
personal  interest  in  his  wife's  estate,  nor  its  increase,  nor  hire,  nor 
rents,  but  as  trustee  had  the  right  to  control  it  during  their  joint 
lives.  On  the  return  of  the  cause  it  was  referred  to  a  commis- 
sioner to  ascertain  and  report  the  amount  of  assets  and  payments 
made  by  the  administrator;  both  parties  excepted  to  the  report, 
some  of  which  were  sustained,  and  some  overruled,  and  a  judgment 
for  $1,473.60  rendered  against  the  administrator,  from  which  he 


The  court  very  properly  sustained  appellees'  exceptions  to 
vouchers  Nos.  1,  2,  3,  5,  6,  and  7,  all  being  for  the  physician's  at- 
tendance and  burial  expenses  of  decedent,  all  of  which  it  was  the 
duty  of  the  husband  to  furnish  and  pay  for,  and  he  could  only  be 
relieved  therefrom  by  the  antenuptial  contract,  which  does  not  so 
provide. 

The  exception  was  improperly  sustained  as  to  No.  4,  it  being  for 
State  taxes  on  the  wife's  separate  estate. 

The  court  properly  charged  him  with  the  proceeds  of  the  Eoca- 
way  because  it  was  bought  with  the  proceeds  of  the  hire  of  the 
wife's  slaves  and  further  he  had  charged  himself  as  administrator 
with  it;  for  the  same  reasons  he  was  also  properly  charged  $160 
money  received  by  him  for  the  hire  of  the  wife's  slaves  after  her 
death. 

It  was  erroneous  to  allow  $66.25  interest  against  the  adminis- 
trator on  the  $750  from  the  death  of  his  wife  until  June  25, 1866; 
the  administrator  should  be  charged  with  the  actual  sum  received 
by  him,  whether  it  be  more  or  less  than  $750.  We  do  not  under- 
stand the  antenuptial  contract  as  intending  to  specify  the  exact 
amount  of  the  wife's  estate,  but  to  give  a  general  description  of  it, 
and  whatever  sum  including  the  interest  collected  by  the  husband 
was  received  should  be  charged  against  him  in  his  fiducial  ac- 
counts ;  but  unless  he  used  the  assets  or  made  interest  therein  he 
should  not  be  charged  interest  upon  the  amount  in  his  hands, 
although  by  section  25,  art.  2,  chap.  37,  1  Rev.  Stat.  507,  the  ad- 
ministrator is  presumed  to  have  used  the  assets  after  two  years 
and  will  be  charged  interest  unless  this  presumed  use  be  rebutted 
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by  the  evidenoe,  yet  it  may  be  shown  he  used  the  assets  before  and 
should  likewise  be  charged  with  interest^  nor  does  that  or  the  pre- 
oeding  section  prevent  an  earlier  settlement  if  the  distributees  shall 
show  affirmatively  that  two  years  are  unnecessary  for  the  settle- 
ment of  the  accounts  and  distribution  of  the  assets. 

The  administrator  was  certainly  not  entitled  as  much  to  employ 
a  counsel  at  the  expense  of  his  intestate's  estate  to  set  up  a  per- 
sonal claim  of  his  own  inconsistent  with  the  interest  of  her  heirs^ 
but  if  he  in  good  faith  employed  a  counsel  to  advise  him  as  admin- 
istrator in  the  administration  of  the  estate,  he  should  be  allowed  a 
reasonable  sum  for  such  advice  and  counseL 

Whether  the  allowance  to  the  administrator  for  his  services 
should  be  increased  depends  on  whether  he  had  the  $750  described 
in  the  antenuptial  contract  in  his  hands  at  his  wife's  death ;  if  he 
collected  this  afterward  the  allowance  is  unreasonably  low;  this 
court  has  held  that  6  per  cent  compensation  on  the  amount  col- 
lected and  paid  out  will  be  regarded  as  reasonable,  and  unless 
by  evidence  this  would  be  allowed,  subject,  however,  to  an  increase 
if  circumstances  of  difficulty  surrounded  the  estate  as  to  render 
the  duties  of  the  administrator  unusally  difficult. 

The  cost  in  the  appellate  court  when  the  case  was  here  before 
was  the  result  of  the  illegal  conduct  of  the  husband,  and  he  should 
answer  it  out  of  his  own  funds. 

It  is  presumed  the  administrator  executed  bond  with  good 
surety  for  his  fiducial  conduct;  therefore,  without  an  averment 
that  the  surety  of  such  bond  would  be  unavailing  no  cause  of  at- 
tachment could  be  made  lOut  by  the  distributees  against  an  ad- 
ministrator even  if  such  cause  existed  in  behalf  of  the  securities ; 
hence  we  need  not  determine  whether  Trible^s  conduct  would 
authorize  an  attachment  but  for  said  bond ;  the  attachment  was  im- 
properly sued  out  and  should  have  been  dismissed. 

So  far  as  expenses  have  been  incurred  in  litigating  the  illegal 
daim  of  Trible  to  his  deceased  wife's  estate  the  costs  should  be 
given  against  him ;  so  far  as  it  has  accrued  in  settling  the  accounts 
of  the  estate  it  should  be  paid  out  of  the  assets. 

For  these  errors  the  judgment  is  reversed,  with  directions  for 
further  proceedings  in  accordance  with  this  opinion. 

Turner,  for  appellami. 

Bumam  A  Caperton,  far  appellees. 


62  KxNTucKT  Opiniohs. 

Opinkm  of  the  Court. 


W.  Q.  Bloukt,  Etc,  V.  L.  F.  Avj>tsbov. 


Officer— ftedgBAtiim—VAeuicy — Ktoetiim — tomriiriBg  Boatd. 

Where  an  officer  tenders  hie  resignation  before  the  time  to  hold  aa 
election,  to  take  effect  after  said  time,  the  office  ia  not  vacant^  and  no- 
election  to  fill  the  office  can  be  legally  held. 

Sane. 

The  board  for  examining  the  poll-books  and  giving  certificates  of  eleo- 
tion  are  not  required  to  perform  their  duties  only  when  legal  elections- 
are  held. 


APPSAXED  FBOK  ORATES  CXBCUIT  COUIET. 
January  22,  1867. 

Opinion  of  thb  Coubt  bt  Jxtdgb  Petebs: 

Appellee  filed  his  petition  in  the  court  below  against  appellants^ 
who^  as  is  alleged^  composed  the  examining  board  in  Oraves^ 
county  in  1865,  by  law,  and  whose  duty  it  was  to  compare  tho^ 
polls,  count  the  votes  cast  at  the  election  held  in  August  of  said 
year,  and  award  certificates  of  election,  etc.,  for  a  peremptory 
mandamus  to  compel  them  to  proceed  at  once  to  compare  the  poll* 
books  of  Graves  county  for  the  election  held  in  August,  1865,  and 
to  award  him  a  certificate  of  election  to  the  office  of  clerk  of  the 
County  Court  of  said  county  for  the  unexpired  term  of  John  T,- 
Bolinger,  and  for  the  possession  of  the  office,  etc 

Upon  the  trial  of  the  case  in  the  court  below  the  prayer  of  the 
petitioner  was  granted,  and  Blount,  Bobbins,  and  Hale  have  ap- 
pealed 

It  is  alleged  in  the  petition  that  John  T.  Bolinger  was  elected 
clerk  of  the  Graves  County  Court  in  1862,  executed  his  official 
bond,  took  the  oath  of  office,  and  entered  upon  the  discharge  of 
his  duties  as  clerk  as  aforesaid.  That  Bolinger  removed  from 
the  county  of  Graves  to  the  coimty  of  McCracken  about  the  2d 
of  June,  1864,  where  he  has  continued  to  reside  ever  since^ 
thereby  vacating  his  office  of  clerk  of  the  County  Court  of  Gravea^ 
county,  but  continued  to  act  by  his  deputy  as  clerk  of  said  court 
until  the  2d  day  of  June,  1865,  when  he  tendered  his  resignation 
to  W.  G.  Blount,  judge  of  Graves  County  Court,  that  said  resigna- 
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tion  was  made  to  take  effect  on  the  day  of  its  date,  that  it  was  so 
understood  by  said  Blount,  judge  as  aforesaid,  and  by  Bolinger 
himself,  that  said  office  was  thereupon  declared  vacant,  and  a 
writ  of  election  awarded  to  be  held  in  August,  1865,  for  clerk  of 
the  Graves  County  Court  to  fill  the  vacancy  occasioned  by  the 
resignation  of  Bolinger  as  aforesaid.  That  an  election  was  held! 
in  the  said  county  on  the  first  Monday  in  August,  1866,  to  fill  the 
unexpired  term  of  said  Bolinger,  that  .he  then  and  there  was- 
elected,  possessed  all  the  legal  qualifications,  and  was  entitled  to- 
the  office,  but  that  appellants,  who  composed  the  examining  boarJ 
for  Graves  county,  refused  to  compare  the  polls  and  give  him  a 
certificate  of  his  election. 

Appellants  in  their  answer  deny  that  the  office  of  the  derk  of 
Graves  County  Court  was  vacant,  or  Bolinger  had  resigned,  or 
that  any  election  was  held  for  County  Court  clerk  at  the  August 
election,  1865,  in  said  county,  and  after  controverting  the  material 
allegations  of  the  petition,  they  admit  they  did  constitute  the  ex- 
amining board,  and  as  such  declined  to  certify  to  the  election  of 
appellee  for  the  reason  that  there  was  no  vacancy  in  the  office,  and 
no  election  could  be  or  was,  in  fact,  held  for  clerk  of  the  Graven 
County  Court  at  the  time  and  place  designated. 

The  first  important  question  for  consideration  is,  was  there  in 
fact  a  vacancy  in  the  office  of  clerk  of  the  County  Court,  for  if 
there  was  no  vacancy,  no  election  could  have  been  legally  held. 

Appellee  based  his  claim  to  the  office  on  the  ground  that  Bol- 
inger, the  clerk  on  the  2d  of  June,  1865,  resigned  his  office,, 
whereby  a  vacancy  had  occurred. 

The  only  evidence  of  Bolinger's  resignation  is  a  letter  ad- 
dressed  by  him  to  Blount,  then  judge  of  the  Graves  County  Court, 
as  follows: 

"I  hereby  resign  the  office  of  County  Court  clerk  of 

Graves  county,  Ky.     My  resignation  is  to  take  effect  oa 

the  2d  Monday  in  August  next.     I  make  the  resignation 

to  take  effect  after  the  August  election  in  order  that  my 

successor  elected  in  August  may  have  time  to  qualify.^'^ 

This  can  not  be  construed  as  a  resignation  vacating  the  office 

from  and  after  the  date  of  the  letter.     The  writer,  in  direct 

terms,  says  he  makes  his  resignation  to  take  effect  '^  after  the 

August  election;"  certainly,  then,  if  the  resignation  was  not  made 

to  take  effect  until  after  the  August  election  there  could  not  be  a 
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TBcsmejj  and  no  election  to  fill  that  office  oonld  have  been  properly 
held 

The  county  judge  did  not  r^ard  the  office  vacant  upon  the  re- 
ception of  Bolinger's  letter  or  he  would  have  appointed  a  sue- 
cesser  to  fill  the  vacancy  nntil  the  next  regolar  dection.  And  the 
writ  of  election  which  he  cansed  to  issue,  and  which  issued  with- 
out authority  of  law,  could  not  legalize  an  election  even  if  it  had 
been  held  by  virtue  thereof,  and  could  confer  no  ri^ts  upon  any 
one  voted  for  on  such  an  occasion. 

Appellee  himself  did  not  regard  the  votes  cast  for  him  as  con- 
ferring any  rights  upon  him,  for  he  was  afterward  an  applicant  to 
the  county  judge  for  an  appointment  to  the  office  by  him  after 
Bolinger's  resignation  took  effect 

The  board  for  examining  the  poll-books  and  ^ving  certificates 
of  elections  are  required  to  perform  these  duties  when  elections 
are  legally  held,  and  must  be  presumed  to  know  when  such  elec- 
tions take  place.  It  is  not  their  duty  to  compare  poll-books  of 
elections  and  give  certificates  on  occasions  when  the  people  of  a 
county  may  choose  to  assemble  at  their  respective  places  of  voting 
and  express  their  preference  for  particular  individuals  to  fill 
certain  offices  at  times  when  the  law  does  not  require  elections  to 
be  held.  Such  action  on  the  part  of  the  examining  board  would 
be  violative  of  their  duty.  Hence  they  must  be  presumed  to  know 
when  elections  are  properly  held,  and  when  it  becomes  their  duty 
to  act  as  a  board. 

As,  therefore,  no  election  could  have  been  legally  held  for 
Oounty  Court  clerk  for  Graves  county  in  August,  1865,  and  none 
was  in  fact  held,  the  board  of  examiners  had  no  authority  to 
examine  into  the  poll-books  of  any  such  election,  nor  to  give  a 
certificate  of  election  to  appellee  for  the  office  aforesaid,  and 
properly  declined  to  act  in  the  premises  when  called  on  by  appellee 
to  do  so. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded^ 
with  directions  to  dismiss  appellee's  petition. 

Harlan  &  Harlan,  for  appellants. 

Bulloch  &  Rodman,  for  appellee.  » 
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J.  W.  Bowman,  Etc.  v.  Jno.  H.  Vowells  et  al. 

Descent  and  Distribution — Unscknowledged  Deed  —  Dower  and  Curtesy. 

An  nnacknowledgied  deed  executed  by  husband  and  wife  is  ineffectual 
to  pass  title  where  signed  by  a  feme  covert,  though  the  title  of  the  hus- 
band, as  tenant  by  curtesy  of  the  deceased  wife,  would  pass  to  the  pur- 
chaser under  the  deed. 


APPEAUED  FBOM  MASION  CIRCUIT  COTTBT. 
January  17,  1867. 

Opinion  of  the  Coubt  by  Judge  Petees: 

This  action  was  heard  on  the  petition^  answers,  and  exhibits, 
^md  both  parties  are  dissatisfied  with  the  judgment. 

It  is  alleged  in  the  petition  that  Eezekiah  Kay  died  in  Marion 
•county,  intestate,  the  owner  of  about  160  acres  of  land  on  the 
Soiling  Fork,  in  said  county,  leaving  eight  children,  his  heirs-at- 
law,  all  of  whom  except  Porter  Ray  and  Susan  T.,  who  had  inter- 
married with  Henry  Mattingly,  joined  in  a  conveyance  of  said 
land  to  appellee  Bowman,  that  the  widow  of  said  Eezekiah  Bay 
Also  joined  in  said  conveyance.  That  Porter  Ray  at  the  date  of 
the  conveyance  was  under  twenty-one  years  of  age,  and  although 
it  is  not  directly  alleged,  it  may  be  inferred  that  Susan  T.  Mat- 
tingly was  also  an  infant.  Porter  Ray  died  in  infancy,  intestate, 
unmarried  and  childless,  so  that  his  interest  in  the  land  descended 
to  his  brothers  and  sisters.  After  the  birth  of  Mrs.  Vowells,  her 
mother,  Susan  T.  Mattingly,  died,  leaving  her  her  only  child  and 
heir-at-law,  and  the  court  below  adjudged  to  appellants  the  one- 
seventh  of  Porter  Ray's  eighth  in  the  land,  and  the  same  interest 
in  the  rents  and  profits  from  and  including  the  year  1853,  and 
fixed  the  amount  and  adjudged  that  Henry  Mattingly,  as  the  hus- 
1>and  of  the  late  Susan  T.  Mattingly,  was  entitled  as  tenant  by  the 
•curtesy  to  a  life  estate  in  her  share  of  the  land,  which  life  estate 
passed  by  his  deed  to  Bowman,  and,  therefore,  dismissed  the  peti- 
tion as  to  that  interest,  without  prejudice. 

Appellants  in  their  petition  call  upon  appellee  to  file  the  con- 
Teyance  from  Ray's  heirs  to  himself,  which  he  filed  with  his 
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answer^  and  alleged  that  Mattingly  and  wife  executed  the  same^ 
denied  that  at  the  date  thereof  Mrs.  Mattingly  was  an  infant^  and 
insist  that  all  the  interest  that  she  and  her  husband  had  in  said 
land  passed  to  him  by  said  conveyance. 

To  this  deed  the  names  of  Susan  T.  Mattingly  and  Henry 
Mattingly  are  signed,  but  there  is  no  certificate  of  acknowledg- 
ment attached  thereto,  and  for  the  want  of  an  acknowledgment 
before  a  proper  officer,  as  required  by  law,  it  is  ineffectual  to  pass 
the  estate  of  Mrs.  Mattingly,  then  a  feme  covert,  to  Bowman. 
But  we  concur  in  the  court  below  in  opinion  that  Henry  Mattingly 
was,  as  tenant  by  the  curtesy,  entitled  to  a  life  estate  in  the  one- 
eighth  of  the  land  which  descended  to  his  wife  upon  the  death 
of  her  father,  and  his  life  estate  passed  by  said  deed  to  Bowman. 
Vanarsdall  v.  Fauntleroy's  Heirs,  7  B.  Mon.  401. 

Consequently  the  judgment  dismissing  the  petition  as  to  that 
portion  of  the  claim,  without  prejudice,  is  approved.  Nor  do  we 
see  any  error  in  the  judgment  prejudicial  to  cross-appellants.  If 
H.  Bay  had  mortgaged  the  land  in  his  lifetime,  and  Bowman 
actually  had  paid  the  debt  for  which  it  was  mortgaged,  he  should 
have  produced  and  filed  the  mortgage,  and  made  proof  of  the  pay- 
ment of  the  debt  by  him.  But  the  mortgage  is  not  in  the  record, 
nor  is  there  any  proof  of  payment  by  him. 

Wherefore,  the  judgment  is  affirmed,  both  on  the  original  and 
cross-appeals. 

Hill  &  Knott,  for  appellants. 

Rountree  &  Fogle,  for  appellees. 


PoLLT  Allen  et  al.  v.  Jno.  Tboutman. 

Pleadings  — Contract    for    Support  —  Asagnment  —  Consideration  —  Specific 
Perfonnanco  —  Necetury  Parties. 

The  asBignment  of  the  land  is  ayerred^  but  whether  the  oonsideration  is 
paid  neither  appears  from  the  petition  nor  the  written  assignment.  To 
have  a  specific  execution  of  a  contract  it  is  essential  to  aver  the  pay- 
ment  of  the  consideration,  and  as  against  minor  heirs  this  is  indispens- 
able. The  court  erred  in  decreeing  a  title  until  the  payment  of  the  con- 
sideration had  been  averred  and  pro'^ed. 
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The  administrator  of  Allen  was  a  necessary  party,  as  the  right  of  action 
for  the  consideration,  if  unpaid,  surviyed  to  him  and  he  was  an  essential 
party  to  the  determination  of  the  question. 


APPEALED  FBOM  NELSON  CIBCUIT  COUET. 

January  23,  1867.  '. 

Opinion  of  the  Coubt  by  Jtidoe  Williams:  "'»  ''     ^ 

David  Allen  and  his  son  William  entered  into  a  written  con- 
tract,  dated  July  27,  1839,  by  which  tiie  father  "  gave  and  be- 
queathed ''  to  his  son  his  tract  of  land  of  310i^  acres  and  all  his 
personal  property  save  a  horse  and  cow,  in  consideration  that  the 
son  would  support  him  during  life  and  decently  inter  him  at  his 
death,  the  son  to  take  immediate  possession  and  control,  with  a 
condition  that  he  was  not  to  sell  any  of  the  property  except  for 
the  use  of  the  "  two  families,"  and  the  land  "  imder  no  considerai-» 
tion  "  until  the  old  man's  decease.  1 

Upon  this  paper  there  appears  an  assignment  of  the  land  by 
William  Allen  to  John  Troutman  "  for  $250,"  dated  December 
17,  1843. 

February  2,  1852,  Troutman  filed  a  petition  against  the  nine 
minor  children  of  William  Allen  and  the  other  unknown  heirs  of 
David  Allen,  in  which  the  death  of  both  David  and  William  Allen 
is  averred,  but  which  first  died  does  not  appear;  whether  any  of 
the  minor  children  of  William  Allen  were  under  fourteen  years 
of  age  does  not  appear. 

The  assignment  of  the  land  is  averred,  but  whether  the  con- 
sideration was  paid  neither  appears  from  the  averments  of  the 
petition  nor  the  written  assignment  filed. 

To  have  a  specific  execution  of  the  contract  it  was  essential  to 
aver  the  payment  of  the  consideration,  and  as  against  minor  heirs 
tbis  is  indispensable. 

Had  this  essential  averment  been  made  it  is  questionable 
whether  under  the  most  liberal  construction  of  the  terms  of  the 
assignment  it  would  have  been  sufficient  evidence  over  the  general 
traverse  of  the  guardian  ad  litem. 

But  however  this  may  be,  the  averment  is  not  in,  and  it  was 
error  in  the  court  to  decree  a  title  until  the  payment  of  the  con- 
sideration had  been  averred  and  proved. 

We  cannot  judicially  know  whether  any  of  those  minora  w«re 
under  fourteen  years  of  age  when  the  suit  was  brought,  nor  can  we, 
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in  the  absence  of  any  plea  of  limitations,  determine  that  their  right 
of  appeal  is  barred.  The  administrator  of  Wm.  Allen  was  not 
made  a  party,  nor  is  it  shown  that  there  was  none ;  if  there  was 
an  administrator  the  right  of  action  for  the  consideration,  if 
unpaid,  survived  to  him  and  he  was  an  essential  party  to  the 
determination  of  this  question. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  the 
court  to  admit  the  parties  to  amend,  should  they  offer  to  do  so, 
in  reasonable  time,  on  pain  of  dismissing  the  suit,  and  for  further 
proceedings  in  conformity  herewith* 


S.  J.  Waukeb  v.  W.  L.  Vanob. 

Motion  for  New  Trial  After  Expiration  of  Tenn. 

Where  appellant's  motion  to  set  aside  a  judgment  is  made  two  montha 
after  the  term  at  which  it  was  rendered,  the  chancellor  had  no  power  to 
reopen  the  case. 

Negligence  of  Counsel  and  Client 

Negligence  of  counsel  is  no  grounds  for  a  new  trial,  and,  moreover,  when 
the  appellant  absents  himself  on  his  own  private  business  from  the  trial, 
he  is  as  negligent  as  his  attorney. 

APPEAL  FROM  JBFFBESON   CIRCUIT  COURT. 
.JflTiiinry  8.  18fi7. 

Opinion  of  the  Court  by  Juix>b  Robertson  : 

As  the  appellant's  motion  to  set  aside  the  judgment  foreclosing 
the  mortgage  and  ordering  a  sale  of  the  mortgaged  estate  was  not 
made  until  two  months  after  the  term  at  which  it  was  rendered, 
the  chancellor  had  no  power  to  open  the  case  on  the  appellant's  affi- 
davit, not  that  he  had  discovered  important  evidence,  but  only 
that  before  the  hearing  he  had  employed  counsel  to  file  an  answer 
and,  expecting  that  they  would  do  so,  he  went  to  Chicago  on  im- 
portant business  and  did  not  learn  until  some  time  after  the  judg- 
ment that  no  answer  had  been  filed.  Negligence  of  counsel  is  no 
ground  for  a  new  trial,  and,  moreover,  the  appellant's  affidavit 
«how8  as  much  negligence  by  himself  as  by  his  attorneys.  His 
absence  on  his  own  business  and  especially  his  failure  so  long  not 
«ven  to  inquire  about  his  case  was  apparently  voluntary  and  not 
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such  inevitable  necessity  as  would,  according  to  any  principle  of 
law  or  practice  of  equity,  excuse  bis  omission  to  answer. 

And  besides  it  is  very  questionable  whether  the  answer  he  pro- 
posed to  file  could  be  made  available  as  a  defense  to  any  extent 

Wherefore,  the  judgment  overruling  his  motion  is  affirmed. 


Wif.  M.  McAt£b  v.  John  S.  Haqan. 

Tezma  of  Court  Changed  by  taw  —  Default  Judgment  —Clerical  MisprisioiL 

The  regular  term  of  the  Marion  Circuit  Court  commenced  on  the  fourth 
Monday  in  February,  1866,  and  the  appellant  was  served  with  process  on 
the  third  day  of  said  month.  By  an  act  of  the  Legislature  the  term  was 
changed  to  begin  on  the  third  Monday  instead  of  the  fourth. 

The  oourt  began  in  conformity  to  said  act  and,  the  appellant  having 
failed  to  make  defense,  judgment  was  rendered  against  him  for  the 
amount  of  the  claim. 

The  act  supra  was  not  intended  to  deprive  parties  of  any  pre-existing 
rights,  and  the  appellant  not  having  been  summoned  twenty  days  before 
the  third  Monday  in  February,  the  judgment  was  rendered  before  the 
cause  stood  for  trial,  and  was,  therefore,  aoiSrding  to  section  678  of  the 
Civil  Code,  a  clerical  misprision. 


MABION  OIBCUIT  COURT. 
January  9,  1867. 

Opikioh^  of  thb  Coubt  by  Judge  Petbbs  : 

This  is  an  action  in  equity  instituted  in  the  Marion  Circuit 
Oourt  by  appellee  against  appellant  to  enforce  a  lien  on  a  tract  of 
land^  for  the  unpaid  purchase  price.  When  the  action  was 
brought,  the  regular  terms  of  said  court  were  fixed  by  law,  to  com- 
mence on  the  fourth  Mondays  in  February  and  August  in  each 
year.  And  the  summons  was  executed  on  appellant  on  the  3rd 
day  of  February,  1866. 

By  an  act  of  the  Legislature  approved  the  10th  February, 
1866,  the  terms  of  said  court  were  changed  to  commence  on  the 
third  Mondays  in  February  and  August,  of  each  year,  this  last 
act  to  take  effect  from  its  passage.    Myres  Suppl.  Stat,  page  700. 

The  February  term,  1866,  of  said  court,  commenced  on  the  third 
Monday  in  said  month,  in  conformity  to  the  act  last  named,  and 
appellant  having  failed  to  answer,  or  make  any  defense  to  the 
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action  on  the  27th  of  February,  1866,  judgment  was  rendered 
figainst  him  for  the  amount  claimed  in  the  petition,  and  for  an 
enforcement  of  the  lien. 

At  the  June  term,  1866,  of  said  court,  held  for  the  trial  of 
equity  and  criminal  causes,  appellant  on  notice  moved  said  court 
to  set  aside  and  vacate  said  judgment  against  him  and  all  pro- 
ceedings under  and  by  virtue  of  the  same,  on  the  ground  that  said 
judgment  was  rendered  before  the  action  stood  regularly  for  triaL 
His  motion  was  overruled,  and  he  has  appealed  to  this  court 

By  section  578,  Civil  Code,  rendering  judgment  in  an  action  be- 
fore the  same  stood  for  trial,  is  defined  to  be  a  clerical  misprision. 
And  subsection  1,  of  section  137,  Civil  Code,  provides  that  in 
actions  prosecuted  by  equitable  proceedings,  the  defense  must  be 
filed  on  the  third  day  of  the  term,  where  the  summons  has  been 
served  twenty  days  before  the  commencement  of  the  term  in  the 
county  in  which  the  action  is  brought,  or  in  an  adjoining  county. 
The  February  term,  1866,  of  the  Marion  Circuit  Court  com- 
menced in  less  than  twenty  days  after  the  summons  was  served  in 
this  case,  consequently  appellant  was  not  bound  to  file  his  answer 
at  that  term,  and  the  cause  was  prematurely  heard,  Tinless  the 
ihvrd  section  of  the  act,  changing  the  time  of  holding  said  court, 
superseded  section  187,  Civil  Code,  supra,  which  third  section  is 
as  follows : 

''That  all  suits,  prosecutions,  motions  and  process  in 
said  Circuit  Courts  of  Mercer,  Marion  and  Anderson 
counties,  shall  be  returned  to,  and  be  heard  and  deter- 
mined at  the  times  fixed  in  this  act,  for  the  ensuing 
spring  terms,  as  fully  as  they  would  have  been  heard 
and  determined  at  the  spring  term  of  said  courts,  as 
heretofore  fixed  by  law." 
This  section,  as  we  understand  it,  was  not  intended  by  the  Legis- 
lature to  deprive  parties  of  any  of  their  pre-existing  legal  rights, 
but  merely  to  confer  power  and  jurisdiction  on  said  courts  to  hear 
and  determine  suits  in  said  courts,  under  the  same  rules  and  regu- 
lations that  were  prescribed  for  other  courts,  and  by  the  laws  then 
in  existence,  in  precisely  the  same  way  that  they  would  have  been 
heard  and  determined,  if  the  terms  of  said  courts  had  been  fixed 
originally  to  be  commenced  and  held  as  prescribed  in  the  Act  of 
the  10th  of  February,  1866,  supra. 

According  to  this  interpretation  of  this  act,  whidi  we  think  is 
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the  rational  and  proper  one,  the  cause  was  prematurely  heard  by 
the  court  below.  And  appellant's  motion  should  have  been  sus- 
-fained. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  set  aside  the  judgment  of  the  27th  of  February, 
1866,  and  for  further  proceedings  consistent  with  this  opinion. 

Hill  &  Knott,  for  appellant 

Roundtree  &  Fogle,  for  appellee. 


John  E.  Woodward  v,  McDonald  &  Eogebs. 

Pleading — Answer  —  Information  Sufficient  to  Form  Belief. 

Where  the  personal  acts  of  the  defendant  are  alleged  and  relied  upon 
as  the  facts  which  constitute  the  cause  of  action  against  him,  he  will  not 
be  allowed  to  set  up  a  want  of  knowledge  or  information  to  form  a  belief 
as  to  their  existence  as  a  defense  to  the  action. 

APPEAL  FROM  M^OBACKON  OntClTIT  COURT. 
January  10,  1867. 

OpnaoN  OP  THB  Court  by  Judgjs  Pbtkrs  : 

Where  the  personal  acts  of  the  defendant  are  alleged  and  relied 
upon  as  the  facts  which  constitute  the  cause  of  action  against  him^ 
he  will  not  be  allowed  to  set  up  a  want  of  knowledge  or  informa- 
tion to  form  a  belief  as  to  their  existence  as  a  defense  to  the  action. 
2^or  do  the  matters  alleged  by  way  of  avoidance  in  the  answer 
present  any  defense. 

But  appellant  states  that  he  had  no  knowledge  or  recollection 
that  appellees  had  any  tobacco  in  Padueah^  nor  that  he  had  taken 
any  of  their  tobacco  under  his  control,  and  management,  and  he 
also  states  that  his  books  and  memorandum  which  he  kept  in  rela- 
tion to  the  cotton  and  tobacco  over  which  he  took  control  were  re- 
moved from  the  State  by  Qen.  Payne,  and  he,  therefore,  could  have 
no  access  to  them,  thus  putting  in  issue  by  a  sufiBcient  denial  the 
facts  that  appellees  had  any  tobacco  in  Paducah  upon  which  he 
could  have  collected  or  did  collect  the  illegal  charges  alleged  to 
have  been  collected  by  him.  These  material  facts  having  been 
traversed  by  the  answer,  the  demurrer  to  it  was  improperly  sus- 
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tained.  Wherefore,  the  judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the  petiti<»i 
and  for  further  proceedings  not  inconsistent  with  this  opinion. 

Yeiser  &  Bloomfield,  for  appellees. 


Bebnabd  Macke  v.  Henbt  Rolfe's  Admx. 

Suit  to  Settle  Partnership  —  Duty  of  Snryiving  Partner— Inventory  — 
Anawer. 

It  is  the  duty  of  a  Burviving  partner  to  cause  a  full  and  complete  in- 
ventory of  all  partnership  eifects  to  be  made  by  competent  men  in  a  rea- 
sonable time  after  the  death  of  his  deceased  partner  and  exhibit  same 
with  his  answer  in  the  suit  to  settle  the  partnership. 

The  appellant  should  have  been  charged,  with  all  sales  after  the  death 
of  his  partner  until  the  business  was  closed,  and  if  the  appellant  failed  to 
show  by  proof  the  amount  of  receipts  and  expenditures  of  each  day  or 
month,  it  may  be  done  by  taking  an  average  month,  as  shown  by  the 
books  of  the  firm,  as  a  criterion. 

<  APPEAL   FBOM   KENTON    CIECinT    COURT. 

January  26«  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

The  difficulty  in  adjusting  and  settling  the  business  of  the  late 
firm  of  Eolfe  and  Macke  has  been  magnified,  if  not  produced,  by 
the  failure  of  appellant,  the  surviving  partner,  to  cause  a  fuU 
inventory  of  all  the  stock  in  trade  and  partnership  effects  to  be 
made  out  by  competent  men  in  convenient  and  reasonable  time 
after  the  death  of  Bolfe,  and  to  cause  to  be  kept  a  fair  and  correct 
account  of  all  transactions  connected  with  the  firm  business  from 
the  death  of  his  partner  until  he  sold  out.  The  failure  of  appellant 
to  discharge  a  duty  so  obviously  necessary  and  to  present  an  exhibit 
with  his  answer  of  the  whole  business  of  the  firm  makes  it  the 
more  imperative  on  him  to  explain  all  he  has  done  by  satisfactory 
evidence  touching  this  business. 

After  a  careful  examination  of  the  pleadings  and  proof  we 
are  satisfied  that  no  injustice  has  been  done  appellant^  and  the 
judgment  is  not  prejudicial  to  him,  and  it  is,  therefore,  affirmed  on 
the  original  appeal. 

But  upon  the  cross-appeal  we  have  come  to  a  different  con- 
clusion.   The  charge  of  $1,300  as  the  price  for  which  the  stock  and 
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effects  pertaining  to  the  mineral  water  branch  of  the  firm  were 
sold  was  correct^  and  appellant  should  aoconnt  therefor.  But  in 
reference  to  the  beer  department  he  should  have  been  charged 
with  $850  instead  of  $550^  the  last-named  sum  being  the  amount 
chaiged  against  him  in  the  judgment 

It  further  appears  to  us  that  the  judgment  is  erroneous  and 
prejudicial  to  appellant  in  omitting  to  charge  appellant  for  the 
sales  made  each  month  by  him  from  the  death  of  his  partner  until 
the  business  was  closed  by  a  sale  in  gross  of  all  the  stock,  etc 
Wanzel  proves  that  the  business  was  interrupted  only  two  days 
by  the  death  of  Bolfe,  and  then  appellant  resumed  it  and  con- 
tinued it  until  he  (the  witness)  bought  him  out;  it  is  reasonable 
to  assume  that  the  business  was  carried  on  with  and  by  means  of 
the  stock  on  hand  at  the  death  of  Bolfe,  and  if  additional  stock  was 
purchased  appellant  can  and  should  be  required  to  establish  it  by 
proof. 

The  book  of  sales  or  cash-book  of  the  firm,  by  the  agreement  of 
the  parties,  is  filed  and  considered  a  part  of  the  record,  and  it  shows 
the  amount  of  sales  up  to  the  24th  of  September,  1864,  the  day 
most  likely  on  which  Bolfe  died,  and  why  the  account  of  each 
day's  sales  was  not  continued  is  not  shown. 

But  if  appellant  fails  to  show  by  proof  what  were  the  receipts 
and  expenditures  of  each  day  or  month,  this  book  furnishes  the 
data  from  which  an  account  of  sales  can  be  made  out  by  taking 
an  average  month  as  a  criterion  by  which  to  charge  him  per  month 
until  the  sales  in  gross  were  made  to  Wanzel  &  Thoss,  from  which 
daily  sales  it  will  devolve  on  appellant  to  show  the  expenses  to  be 
deducted. 

Nor  are  we  entirely  satisfied  that  the  credit  of  $441.60  allowed 
appellant  by  the  court  below  in  making  up  the  accounts  was 
sufficiently  proved ;  it  is  proper  to  show  the  date  of  the  purchases 
and  payments,  as  well  as  the  articles  purchased,  and  the  uses  to 
which  they  were  applied. 

Wherefore,  the  judgment  is  reversed  on  the  crossrsppeal,  and  the 
cause  is  remanded,  with  directions  to  refer  it  to  the  master  to  hear 
proof  in  regard  to  the  several  matters  named,  and  to  make  out  the 
accounts  of  the  parties  as  herein  indicated,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 

Jno,  O,  Carlisle,  for  appellant 
BawJcins,  for  appellee. 
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Fbances  Moxey  v.  a.  L.  Day  et  al. 

Partitioa  of  Laad —  LimiUtion — Preanmption  as  to  Deed — Innocent  Par- 
duwen. 

After  an  acquiescence  of  twenty-eight  years  in  a  partition  of  land,  and 
each  party  taking  and  controlling  the  portion  assigned  him,  and  after 
innocent  parties  have  become  inyolved  in  the  title,  it  will  be  presumed 
that  the  parties  made  deeds  to  each  other. 

Execution  Sale  —  SheiiiPs  Deed. 

The  legal  title  must  be  presumed  to  be  in  the  appellant  from  the  par- 
tition and  her  possession  thereunder;  it  follows  that  it  passed  by  the  exe- 
cution sale  and  sheriff's  deed. 


APPEALED  FBOM  HICKMAN  CIBCUIT  COUBT. 
January  6,  1867. 

Opinion  op  the  Coubt  by  Judge  Wiujamb: 

There  can  be  no  question  of  fifteen  years'  limitation  between 
these  parties  in  this  case  because  the  execution  sale  under  which 
appellees  claim  was  on  August  6^  1846,  and  this  suit  was  begun 
November  24, 1860 ;  consequently  a  period  of  only  fourteen  years, 
three  months,  and  eighteen  days  had  elapsed  after  the  execution 
sale  until  suit  brought. 

In  the  year  1832  the  heirs-at-law  of  J.  W.  Semple,  deceased, 
by  a  friendly  proceeding  and  consent  decree  of  the  TTicVman 
Circuit  Court  had  a  partition  of  some  5,500  acres  of  land  which 
had  descended  to  them  from  said  decedent. 

In  this  partition  the  land  in  contest  was  assigned  to  appellant 
who  was  then  Mrs.  Gamer.  She  entered  on  the  land  assigned 
her  soon  afterward. 

Jenkins  having  obtained  judgment  and  execution  against  her 
had  the  land  levied  on  and  sold  August  6,  1846.  November  2, 
1847,  the  sheriff  conveyed  the  land  by  deed  to  Watson,  to  whom 
Jenkins  had  transferred  his  bond;  it  has  been  sold  and  conveyed 
several  times  since  by  regular  deeds  down  to  appellees,  who,  and 
those  under  whom  they  claim,  have  had  possession  by  actual  occu- 
pancy since  soon  after  the  execution  sale. 
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There  was  no  order  for  the  commissioner  appointed  to  make 
the  partition  between  Semple's  heirs  to  make  deeds  to  the  re- 
49pective  parties,  and  it  may  be  fairly  presumed  the  parties  done 
this  among  themselves,  especially  as  the  proceedings  indicate  that 
all  were  adults,  and  after  an  acquiescence  of  twenty-eight  years 
in  the  partition  and  each  party  taking  and  controlling  the  portion 
so  assigned,  and  after  innocent  parties  have  become  involved  in 
such  title  this  presumption  cannot  be  rebutted  by  the  deed  of 
September  7,  18ffO,  which  Mrs.  Moxey  obtained  from  a  commis- 
sioner appointed  on  her  motion  to  make  a  deed  in  a  case  which 
had  gone  from  the  docket  twenty-eight  yeartf. 

As  the  legal  title  must  be  presumed  to  be  in  her  from  the  par- 
tition and  her  possession  thereunder,  it  follows  that  it  passed  by 
the  execution  sale  and  sheriff's  deed,  and  this  all  appearing  from 
her  evidence,  the  court  properly  gave  a  peremptory  instruction  to 
find  against  her. 

There  are  some  other  minor  questions  presented,  but  nothing 
substantial;  at  least,  no  available  error  is  perceived  in  them. 

Wherefore,  the  judgment  is  affirmed. 


Daniel  Cabtxb  v.  Thomas  Cbady's  Admb.,  Etc 

XietptiUms  to  Depositioiui  Waived. 

Where  no  exceptions  are  found  in  the  record  and  it  does  not  appear  that 
the  court  below  acted  on  the  exceptions,  if  filed,  the  presumption  is  that 
the  exceptions  were  waived. 

Defldt  ia  Lands— Sold. 

A  surveyor's  report  that  shows  that  only  about  5  pet  cent,  of  tho 
whole  amount  of  the  land  sold  is  within  the  interference. 

Befd— Titie. 

There  can  be  no  yalid  objection  to  title  conveyed  by  husband  and  wife 
where  a  deed  to  same  was  properly  acknowledged  and  lodged  for  record 
more  than  twenty  years  before  the  beginning  of  this  action. 

Deed  by  Power  of  Attorney. 

A  letter  of  attorney  from  a  grantor,  properly  authenticated  and  dated 
prior  to  the  deed,  confers  full  power  on  an  sgent  to  convey  land. 
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▲dTtne  PofMMloa  Snffidcnt  Title 

Tha  posaeMion,  by  metes  and  bounds,  of  land  for  twenty  years  oontinu- 
ous  and  adverse  and  without  interruption  renders  it  unnecessary  for 
grantor  to  produce  and  exhibit  a  connected  chain  of  paper  title  froi» 
the  Commonwealth. 

APPEAL  7HOM  LABUB  GIBCinT  OOUBT. 
January  24,  1867. 

Opinion  op  the  Coitet  bt  Judos  Pstsbs: 

No  excefptions  to  the  deposition  of  Price  are  found  in  the 
record,  and  there  does  not  appear  to  have  been  anj  action  of  the 
court  on  such  exceptions  if  filed,  so  that,  in  any  event,  they  would 
be  regarded  as  waived. 

From  the  surveyor's  report  it  appears  that  the  two  tracts,  the 
one  conveyed  by  Price  and  that  conveyed  by  Larue,  contain  164J 
acres,  exclusive  of  all  interference,  so  that  even  if  appellant  should 
not  be  able  to  get  any  part  of  the  twenty-one  acres,  which  is  re- 
ported to  be  interfered  with  by  Wilkins,  the  deficit  is  less  than 
5  per  cent  of  the  quantity  as  represented  to  have  been  contained 
in  the  two  tracts  conveyed  by  Price  and  Larue  and  sold  by  in- 
testate Crady  to  appellant. 

As  to  the  tract  purchased  of  Price  there  can  be  no  availabli^ 
objection  to  the  title;  the  acknowledgment  of  the  deed  by  Price 
and  wife  before  the  clerk  of  the  proper  court  passed  whatever 
estate  either  or  both  of  them  had  in  the  land;  it  was  effectual 
from  the  date  of  its  acknowledgment  and  lodgment  with  the 
proper  clerk  for  record,  and  on  the  trial  of  this  cause  more  than 
twenty  years  had  elapsed  from  its  acknowledgment  by  the 
grantors,  and  more  than  forty  years  of  continuous  adverse  pos- 
session under  the  same  title  had  been  completed;  there  could,, 
therefore,  be  no  available  objection  to  the  title  to  that  piece. 

The  part  purchased  of  Larue  was  conveyed  by  James  Larue, 
agent  for  John  J.  Larue  and  wife,  by  deed  bearing  date  the  30th 
of  May,  1846,  the  deed  recites  that  James  Larue  is  the  agent,  and 
he  professes  to  convey  the  land  as  the  attorney  in  fact  for  John  J. 
Larue  and  wife,  and  signs  the  deed  as  their  agent,  and  a  letter 
of  attorney  from  John  J.  Larue  to  James  Larue  is  filed,  properly 
authenticated,  dated  prior  to  the  deed  conferring  upon  said  James 
Larue  full  power  to  sell  and  convey  any  and  all  lands  in  said 
county.    His  authority  to  make  the  sale  is  unquestioned,  and,  we 
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tlimky  the  deed  sufficient  to  pass  -whatever  title  of  John  J.  Larue 
had  in  the  land. 

The  possession  hj  metes  and  bounds  of  this  piece  of  land  at 
the  time  of  the  trial  had  been  held  by  Crady  and  appellant  for 
twenty  years  continuous  and  adverse  to  all  others;  moreover  the 
evidence  conduces  to  show  that  Larue,  under  whom  they  claim, 
had  actual  possession  of  the  land,  claiming  it  as  his  own  and  look- 
ing to  no  one  for  title,  for  about  fifteen  years  before  the  sale  to 
Orady ;  such  holding  for  a  period  of  nearly  thirty-five  years  with- 
out interruption,  rendered  it  unnecessary  for  appellees  to  produce 
and  exhibit  a  connected  chain  of  paper  title  from  the  Common- 
wealth, as  the  possession  was  sufficient  without  it. 

Ko  objection  was  made  to  the  deed  in  the  court  below  tendered 
by  appellees,  and  the  tender  was  not  controverted,  and  the  objec- 
tion that  one  of  Grady's  heirs  had  since  died  made  in  this  court 
for  the  first  time  is  not  available. 

Perceiving  no  objection,  therefore,  to  the  judgment  of  the  court 
below  the  same  is  affirmed. 


F.  G.  Mttbpht,  Etc.  v.  Tubkeb  Nelson,  Administkatob,  Etc 

ITsary— -Pleading  —  Void  Contract. 

It  is  not  necessaiy  to  plead  usury  where  the  statute  declares  aU  con- 
tracts for  more  than  legal  interest  void  to  the  extent  of  the  usury,  and 
a  court  of  equity  will  not  enforce  a  void  contract. 

Xridmce — Pleading. 

It  is  error  for  the  court  to  decree  a  sale  of  property  corered  by  an 
aUeged  lien,  where  such  lien  is  denied  and  not  sufficiently  proved. 

LicB — Coaaiderstion. 

The  failure  to  state  on  the  face  of  a  note  a  consideration  importing  a 
lien  implies  either  that  there  was  no  such  consideration  or  that,  if  a  lien 
existed,  it  was  thereby  waived. 

APPEAL  FBOM  NELSON  OIBOXnT  OOUBT. 
January  26,  1867. 

Opinion  of  the  Coubt  by  Judge  Robbbtson  : 

In  rendering  judgment  on  the  note  for  $360  the  Circuit  Court 
erred  in  not  giving  credit  for  the  usury  charged  and  proved.     To 


78  Kentucky  Opinions. 

Opinion  of  the  Court. 

avail  himself  of  the  usury  it  was  not  necessary  for  Murphy  ta 
plead  it,  because  the  statute  (second  volume,  Stanton's  Revision, 
p.  63),  declares  all  contracts  for  more  than  legal  interest  void  to 
the  extent  of  the  usury,  and  court  of  equity  should  not  enforce  a 
void  contract. 

It  seems  to  us  also  that  the  Circuit  Court  erred  in  decreeing: 
a  sale  of  the  house  and  lot  for  enforcing  an  alleged  lien,  denied 
and  not  sufficiently  proved.  Bupell  having  paid  the  full  con- 
sideration to  Wilson  thereby  discharged  the  lien  as  against  him- 
self and  even  if  Wilson  accepted,  as  part  payment,  notes  held  by 
Rupell  on  Murphy  &  Chanb  given  for  the  house  and  lot  and 
thereby  held  EupelFs  lien,  there  is  no  sufficient  proof  that  the  note 
afterward  given  to  Wilson  for  $336  was  a  substitute  for  any  part 
of  the  consideration  of  the  sale  by  Rupell  of  the  house  and  lot,  or 
was  intended  to  operate  as  a  lien.  Wilson's  allegation  on  tlii» 
subject  is  somewhat  discredited  by  his  mistake  in  charging  that 
the  note  for  $336  was  also  given  for  a  part  of  the  consideration  of 
the  house  and  lot,  and  by  the  fact  that  tie  new  note  for  $336  does 
not  state  or,  in  any  way,  indicate  such  a  consideration,  which,  had 
it  been  so  and  a  lien  had  been  intended,  a  prudent  man  expecting 
to  secure  it  would  probably  show  the  lien  on  the  face  of  the  note 
itself,  and  his  failure  to  state  the  consideration  importing  a  lien 
implies  either  that  there  was  no  such  consideration  or  according 
to  the  spirit  of  the  statute  expounded  in  18  B.  Mon.  652,  he 
waived  the  lien. 

Under  these  circumstances  the  vague  "  impression  "  of  Chanb 
as  to  the  consideration  is  not  sufficient  against  Murphy^s  denial  to 
authorize  a  court  of  equity  to  enforce  the  alleged  lien  to  the 
prejudice  of  the  other  creditors  of  Murphy  whom  he  attempted  to 
secure  by  a  general  assignment 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  dismissal  of  the  petition  for  sale  of  the  house  and  lot,  and 
for  a  credit  for  the  usury.  ^ 
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Jack  'N'eil  v.  Commonwbai^th. 

Hew  Tiial  —  Preponderance  of  Evidence  Against  Verdict. 

Where  the  preponderanoe  of  the  evidence  is  decidedly  against  a  rer- 
diet,  it  should  be  set  aside  and  a  new  trial  granted. 

APPEAIi  FBOK  MBBOEB  CEBCTTIT  OOUBT. 
January  26,  1867. 

Opinion  op  the  Couet  by  Judge  Habdin  : 

We  do  not  perceive  in  the  record  any  error  in  giving  or  with- 
holding instructions  for  which  we  would  feel  authorized  to  reverse- 
the  judgment. 

But  as  it  appears  to  us  bj  a  decided  preponderance  of  the  evi- 
dence that  the  selling  and  disposing  of  liquors  by  the  appellant 
complained  of  occurred  in  a  room  of  the  house  of  Mrs.  Patty  kept 
"by  her  under  a  license  as  a  tavern,  authorizing  her  to  sell  liquors- 
therein,  and  that  said  room,  which  was  used  as  a  barroom,  was 
under  and  subject  to  her  control  as  part  of  her  tavern-house  in 
which  the  appellant  sold  the  liquors  as  her  agent  and  barkeeper 
Tinder  a  contract  to  derive  his  compensation  by  retaining  part  of 
the  proceeds  of  the  sale  of  liquors  so  made,  it  seems  to  us  the  ver- 
dict of  the  jury  was  not  authorized  by  the  evidence,  and  this  being 
one  of  the  grounds  of  the  motion  for  a  new  trial,  the  verdict  should" 
have  been  set  aside  and  a  new  trial  granted. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remandedl 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Oaither  and  Thompson,  for  appellant. 
Harlanj  for  appellee. 
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W.  N.  Owxvs  V.  F.  IL  Cox. 

Jlcv  Trul  — Svit  in  Sqvity. 

In  a  Bait  in  equity  to  Tacate  a  judgment  rendered  by  default,  the  aver- 
ments of  the  petition  most  hring  the  ease  within  the  reviaory  powers  of 
the  oourt  aa  limited  and  defined  bj  section  579  of  the  Civil  Code  of 
Practice,  and  where  the  facte  alleged  do  not  constitute  any  one  of  the 
grounds  prescribed  by  said  section  a  judgment  which  is  sought  to  be 
vacated  or  modified  thereby  will  not  be  disturbed. 

APPSAI.  FBOK  PULASKI  CIBOniT  OOUBT. 
January  20,  1867. 

Opinion  of  the  Coubt  by  Judge  Haedin  : 

This  was  a  suit  in  equity  to  vacate  a  judgment  rendered  by  de- 
fault in  the  Pulaski  Circuit  Court  in  favor  of  the  appellee, 
r.  M.  Cox,  against  Owens,  on  the  1st  day  of  April,  1865,  for  the 
sum  of  $145  with  interest  from  16tii  of  March,  1863,  subject  to  a 
xjredit  of  $30. 

The  petition  alleges,  in  excuse  of  the  failure  of  appellant  to  ap- 
pear and  defend  the  action,  that  although  served  with  a  summons 
nearly  two  years  prior  to  the  judgment,  he  was  in  the  military 
service  of  the  United  States,  and  part  of  the  time  a  prisoner  of 
war,  till  in  February,  1865,  when  he  returned  home;  that  in  the 
confusion  of  the  times  and  the  returning  home  after  a  long 
absence,  and  settling  his  accounts  as  an  officer  in  the  Federal  army, 
as  he  was  compelled  to  do  immediately  under  heavy  penalties,  he 
overlooked  and  forgot  for  the  time  being  that  such  an  action  was 
pending  against  him,  or  that  process  had  been  served  on  him ;  and 
he  knew  no  better  until  after  judgment  was  rendered  and  execu- 
tion was  issued.  The  petition  further  alleges  that  appellant  at 
the  time  the  process  was  served  on  him  employed  counsel  to  de- 
fend the  action,  who  promised  to  attend  to  the  case  and  file  an 
answer,  and  he  supposed  the  defense  had  been  made,  and  knew  no 
better  until  after  the  judgment  had  been  rendered. 

The  Civil  Code  of  Practice,  section  579,  prescribes  the  grounds 
on  which  a  judgment  or  final  order  may  be  vacated  or  modified 
in  the  court  in  which  it  was  rendered,  after  the  expiration  of  the 
term  at  which  such  judgment  or  order  was  rendered,  and  unless 
the  averments  of  the  petition  of  the  appellant  are  sufficient  to 
bring  his  case  within  the  revisory  power  of  the  Circuit  Court,  as 
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it  is  thufi  limited  and  defined  by  the  Code;  he  was  not  entitled  to 
uny  relief,  although  the  judgment  which  he  seeks  to  revise  may 
liave  been  unauthorized  and  reversible  in  this  court.  (Anderson 
^.  Anderson,  18  B.  Mon.  98.)  And  as  the  facts  alleged  by  the 
appellant  do  not,  in  our  opinion,  constitute  any  one  of  the  grounds 
prescribed  by  said  section  of  the  Code  for  vacating  or  modifying 
the  judgment,  the  judgment  dismissing  the  appellant's  petition 
and  dissolving  his  injunction  is  affirmed,  with  damages. 

Owsley  £  Burdeit,  for  appellant. 
McKee,  Fox  &  Van  Winkle,  for  appellee. 


John  Woodwabd  et  al.  t;.  F.  W.  Stimmell  k  Co. 

SUamboat— Supplies— Aaswer— Want  of  Inf onnation  —  Demurrtr. 

As  to  tlie  material  averments  of  the  petition  (that  the  steamer  R.  L. 
Woodward,  by  her  captain),  at  the  time  being  owned  by  the  defendant, 
bought  the  sappliee  of  the  plaintiff,  the  answer  states  that  the  de- 
fendant has  no  knowledge  or  infonnation  suffloient  to  form  a  belief  that 
the  eaptain  of  said  boat  bought  anj  supplies  from  plaintiff.  Held,  that 
this  answer  is  not  sniBeient  ilnder  section  125  of  the  Ciyil  Code,  as  it 
does  not  deny  that  the  defendants  were  the  owners  of  the  boat^  nor  that 
they  controlled  it. 

APPBAL  VBOM  H^OBAOKOOCr  OIBOUIT  00X7BT. 
January  ^,  1967. 

Opinion  ov  thb  Coubt  bt  Judgbi  Habbin  : 

The  only  question  to  be  considered  in  this  case  arises  on  the 
demurrer  to  tiie  appellants'  answer.  The  petition  alleges  the  sale 
saoA  delivery  to  the  appellants  for  the  use  of  their  boat  of  supplies, 
if^hidi  were  reasonably  of  the  value  of  $110.40,  and  that  a  bill  of 
particulars  was  rendered. 

The  appellants,  by  their  answer,  deny  that  they  received  the 
:alleged  bill  of  particulars,  and  deny  that  any  such  supplies  were 
furnished  to  them  or  that  the  account  filed  is  just  or  correct. 
They  also  deny  that  they  are  indebted  to  the  plaintiffs  in  said 
«um  of  $110  or  any  other  sum,  or  that  they  promised  to  pay  the 
debt.  But  as  to  the  material  averment  of  the  petition,  that  the 
steamer  R.  L.  Woodward,  by  her  captain,  at  the  time  being  owned 
by  defendants  bought  the  supplies  of  the  plaintiffs,  'Hhey  state  that 
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they  have  no  knowledge  or  information  sufScient  to  found  a  belief 
that  the  captain  of  said  boat  bought  any  goods  or  supplies  fnxn 
plaintiffs  for  said  boat,  and  thej  deny  that  he  did,  and  call  for 
full  proof/' 

It  seems  to  us  the  answer  is  not  sufficient  under  the  rules  pre* 
scribed  by  section  125  of  the  Civil  Code. 

It  does  not  deny  that  appellants  were  the  owners  of  the  boat 
nor  attempt  to  repel  the  inference  that  they  at  the  time  had  con- 
trol of  the  boat.  These  facts  are,  we  think,  sufficient  to  enable  the 
court  to  see  that  the  appellants  had  information  or  knowledge 
sufficient  to  enable  them  to  found  a  belief  as  to  the  allied  pur- 
chase of  the  supplies,  and  we  are  constrained,  therefore,  to  regard 
the  averment  of  a  want  of  such  knowledge  or  information  as  an 
evasion.  Nor  is  this  objection  removed  by  the  distinctive  denial 
that  the  captain  of  the  boat  bought  the  supplies. 

The  answer  to  be  sufficient  should  in  direct  terms  have  denied 
that  the  appellants,  being  the  owners  of  the  boat,  purchased  by 
themselves  or  others  the  supplies  for  her  use  or  have  furnished  a 
more  satisfactory  explanation  for  their  failure  to  do  so. 

Wherefore,  being  of  the  opinion  that  the  demurrer  was  properly 
sustained  the  judgment  is  affirmed. 


D.  0.  Febottson  v.  J.  R  Mokehsad. 

Possession  of    Land    Under    Title    Bond — Rescisalon — Repayina  Purchase 
Money  —  Interest  —  Improvements  —  Rents  —  Waste  —  Equity. 

Where  an  appellee  is  in  possession  of  land  under  a  purchase  witb 
appellant's  bond  for  title,  it  was  error  to  require  a  refunding  of  the  pur- 
chase money  paid  without  first  rescinding  the  contract,  on  equitable  prin* 
ciples,  and  having  an  account  stated  between  the  parties. 

Cross-petition  — Warning  Order. 

A  warning  order  against  a  defendant  as  to  the  petition  in  which  he- 
was  not  a  party  does  not  apply  to  a  cross-petition  as  to  which  he  was  not 
before  the  oourt. 

APPEAL  FBOM  PBNDLBTON  OE&OUIT  OOUBT. 
January  29,  1S67. 
Opinion  op  the  Oourt  by  Judos  Kakdin  : 
The  judgment  is  for  $212,  with  interest  from  the  6th  day  of 
February,  1&60,  the  day  of  the  contract  and  payment  of  the  $207 
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claimed  in  the  petition,  so  that  in  any  view  of  the  case  the  judg- 
ment is  for  too  much  by  $5.  But  the  judgment  was  otherwise 
erroneous. 

As  Morehead  was  in  possession  of  the  land  under  his  pur* 
diase  with  appellant's  bond  for  title,  the  court  should  not  have 
adjudged  the  purchase  money  paid  to  be  refunded  without  first 
rescinding  the  contract  on  equitable  principles  and  ascertaining 
the  balance  due,  if  anything,  on  an  account  taken  of  the  money 
paid  and  interest  and  improvements,  if  any,  on  the  one  side  and 
rents  and  waste,  if  any,  on  the  other. 

Same  disposition  should  have  been  made  of  appellant's  cross- 
petition  against  Daugherty.  The  warning  order  against  him  is  as 
to  the  petition  in  which  he  was  not  made  a  party,  and  does  not 
apply  to  the  cross-petition,  as  to  which  he  was  not  before  the  court. 
He  seems  to  have  been  a  necessary  party,  but  as  the  appellant 
neither  brought  him  before  the  court  himself  nor  sought  to  com- 
pel Morehead  to  do  so,  as  a  defendant  to  the  petition,  we  would  not 
feel  authorized  to  reverse  the  judgment  for  the  apparent  irregu- 
larity as  to  the  cross-petition  concerning  Daugherty. 

Ab  the  judgment  must  be  reversed,  however,  for  the  other  rear 
sons  indicated,  the  appellant  should  be  permitted  to  prepaie  his 
ease  on  his  cross-petition  if  he  will  do  so  within  a  reasonable  time, 
and  if  he  will  not  do  so  the  same  should  be  dismissed  without 
prejudice  as  to  Daugherty.  ' 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


N.  E.  Bawes  v.  E.  Bawisb. 

IMvoroe  —  Petition — Answer  ^Habitual  Dmnkenneis — Failure  to  Provide-* 
Agreement  to  Sepaxate. 

TliiB  action  was  brought  by  the  wife  against  the  husband  on  the 
grounds  of  confirmed  habits  of  drunkenness,  wasting  of  estate,  cruel  and 
inhuman  treatment,  and  failure  to  provide. 

Appellee  denied  that  he  was  an  habitual  drunkard,  or  that  he  wasted 
\  his  estate,  but  does  not  deny  that  he  failed  to  support  his  wife  and 
children. 

Proof  shows  that  for  at  least  one  year  before  the  separation  the  ap« 
pellee  remained  out  at  nights,  returned  home  drunk,  and  that  he  would 
not  work;  that  he  had  sold  his  wife's  gold  watch  and  piano,  and  did  not 
apply  the  proceeds  to  support  of  his  family. 
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The  alleged  agreement  to  separate  was  not  relied  on  nor  named  in  his 
answer  to  a  former  suit  hj  his  wife  for  divorce. 
Held,  that  from  the  evidence  the  appellant  is  entitled  to  the  relief  she 
for,  and  the  court  below  should  have  granted  her  a  divorce. 


APPEAL   FROM   I^OUISyiLIJC    OHANOEBY    OOT7BT. 
January  7,  1867. 

Opinion  of  the  Cotjbt  by  Judge  Petbbs  : 

This  action  was  brought  by  the  wife  against  her  husband  for  a 
divorce,  on  the  ground  of  his  confirmed  habits  of  drunkenness  of 
not  less  than  one  year's  duration,  accompanied  with  a  wasting  of 
his  estate  and  without  any  suitable  provision  for  the  maintenance 
of  herself  and  children.  And  on  the  further  ground  that  his 
habitual  behavior  toward  her  for  not  less  than  six  months  was 
BO  cruel  and  inhuman  as  to  indicate  a  settled  aversion  to  her  and 
to  destroy  permanently  her  peace  and  happiness. 

Her  petition  was  dismissed  by  the  chanoellor,  and  she  has 
appealed. 

In  his  answer  appellee  denies  that  he  is  or  was  an  habitual 
drunkard,  or  that  he  had  or  was  then  wasting  his  estate.  Says 
lie  has  no  estate  to  waste  and  never  had  any,  but  does  not  deny 
that  he  had  failed  to  make  a  sufficient  or  even  any  support  whatr 
•ever  for  his  wife  and  children,  and  gives  utterance  to  no  expression 
•of  an  intention  to  make  any  provision  for  their  maintenance, 
l>ut  alleges  that  the  parents  of  appellant  interfered  with  his  do- 
mestic relations  to  such  an  extent  as  to  render  it  impossible  for 
bis  wife  and  himself  to  live  together  in  peace  and  harmony,  and 
on  that  account  they  had  agreed  to  separate  and  live  apart  How 
his  children  (one  a  daughter  of  about  six  years  of  age  and  the 
other  a  son  four  years  old)  were  to  be  supported  or  what  disposi- 
tion was  to  be  made  of  them  he  does  not  disclose. 

In  addition  to  the  testimony  of  the  parents  of  appellant  three 
other  witnesses,  one  of  whom  was  for  a  time  a  boarder  in  the 
family,  and  the  other  two  intimate  friends  and  frequent  visitors, 
prove  that  for  at  least  one  year  before  the  parties  separated  ap- 
pellee remained  out  late  every  night,  rarely  ever  returning  before 
12  or  1  o'clock,  and  then  generally  drunk,  and  made  no  provision 
"whatever  for  the  maintenance  of  his  family.  That  he  was  by 
profession  a  music  teacher,  but  he  had  often  refused  to  give  music 
lessons  when  solicited  to  do  so ;  that  he  had  sold  the  gold  watch 


Bawbb  v.  Baweb.  85 


Opinion  of  the  Court. 


and  piano  which  appellant's  mother  gave  her  and  did  not  even 
apply  the  price  of  them  to  the  support  of  his  family,  and  the 
reason  which  he  gave  for  selling  the  watch  is  shown  by  the  evi' 
denoe  to  have  been  untrue.  And  his  wife  and  children  wouldl 
have  suffered  for  food  and  fuel  if  her  parents  had  not  furnished' 
them  with  both. 

Moreover  the  alleged  agreement  between  himself  and  wife  to' 
separate  was  not  relied  upon  or  named  in  his  answer  to  a  former' 
petition  brought  by  his  wife  against  appellee  for  a  divorce,  and  ii^ 
that  answer  he  did  not  state  that  the  separation  had  been  caused 
by  the  improper  interference  of  her  parents  in  his  domestic 
affairs,  and  he  had  offered  no  evidence  to  sustain  the  bharge. 

We  do  not  regard  the  evidence  of  Kent  and  others  taken  by 
appellee  in  the  former  suit  su£Scient  to  overturn  that  taken  by 
appellant.  Nor  is  the  evidence  essentially  conflicting.  The  wit- 
nesses who  testify  in  his  behalf  do  not  profess  to  be  acquainted 
with  his  habits  after  night ;  they  only  saw  him  during  the  day  in 
business  hours ;  some  of  them  never  visited  his  house  and  other? 
were  there  but  two  or  three  times,  while  those  on  the  other  side 
were  at  the  house  very  frequently,  remained  all  night  and  often 
a  number  of  nights  in  succession,  and  were  well  informed  as  to 
his  habits  and  his  conduct  toward  his  family,  and  they  are  greater 
in  number  than  those  for  him. 

The  habitual  drunkenness  of  appellee  for  at  least  one  year 
preceding  the  separation  and  his  failure  to  provide  for  the  main- 
tenance of  his  family  must  be  considered  as  conclusively  estab- 
lished by  the  evidence,  and  although  he  manifests  considerable 
opposition  to  the  court's  granting  a  divorce  to  his  wife  he  has  not 
alleged  that  he  desired  her  to  return  to  him  nor  manifested  a 
willingness  to  endeavor  to  provide  the  means  for  the  support  of 
her  and  his  children.  Nor  has  he  alleged  that  he  was  engaged  m 
any  business  from  which  he  could  support  them. 

There  is  nothing  in  the  pleadings  or  proof  indicating  a  desire 
on  the  part  of  appellee  that  his  wife  and  children  should  live 
with  him  or  even  a  willingness  to  aid  in  furnishing  them  the 
means  of  living. 

We  cannot  doubt  from  the  evidence,  therefore,  that  appellant  is 
entitled  to  the  relief  she  asks  for,  and  that  the  chancellor  erred 
in  refusing  it.  Wherefore,  the  decree  is  reversed,  and  the  cause 
remanded,  with  directions  to  render  a  decree  divorcing  appellant 
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from  the  appellee,  and  for  such  other  orders  and  proceedings  as 
are  equitable  and  proper. 

English  &  Soke,  for  appellant 

Wilson^  for  appellee. 


Thomas  Cbayceoft  v.  William  Johnson^  Assignee, 

Aiaignment  for  Benefit  of  Creditors  and  Purchase  Money  on  Property  Con- 
veyed in  Trust  —  Prior  Liens  —  Pleadings  —  Cross-petition — Blending 
Proceeds  of  Land  and  Personal  Property. 

The  truBtee  brought  this  suit  in  equity  to  have  the  trust  settled,  mak- 
ing all  the  creditors  defendants,  and  appellant  and  wife  filed  their  answer 
and  cross-petition,  insisting  that  they  have  a  prior  lien  on  the  land  con- 
veyed in  trust  for  their  debts,  by  reason  of  a  purchase-money  claim. 

The  appellant's  answer  and  cross-petition  did  not  allege  that  the  same 
real  estate  conveyed  by  his  deed  was  embraced  in  the  deed  of  trust. 
Beld,  that  without  such  allegations  appellant's  claim  to  a  prior  lien 
cannot  be  sustained. 

Where  land  and  personal  property  are  sold  on  the  same  terms  and 
upon  the  same  credit  and  notes  taken  for  the  aggregate  amount  show 
that  the  consideration  for  the  land  was  blended  with  and  formed  part 
of  the  consideration  of  each  note,  all  payments  on  the  notes  should 
operate  as  a  payment  on  the  land  in  the  proportion  it  bore  to  the  whole 
indebtedness. 

APPEAL  FEOM  NELSON  CIBCUIT  COUET. 
January  28,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

On  the  1st  day  of  April,  1857,  Elizabeth  Wathen,  who  has 
since  intermarried  with  appellant,  sold  and  conveyed  her  entire 
interest  in  the  lands,  slaves,  and  personalty  as  one  of  the  devisees 
of  her  father,  Henry  Wathen,  deceased,  and  also  her  entire  in- 
terest in  the  lands,  slaves,  and  personalty  as  sister,  and  an  heir-at- 
law  of  Nancy  Wathen,  deceased,  to  Thomas  Wathen,  in  considera- 
tion of  $5,000,  payable  in  one,  two,  and  three  years  in  equal 
installments  of  $1,666.66,  with  interest  from  date.  The  install- 
ment which  first  matured  was  fully  paid,  and  on  the  16th  of 
January,  1862,  $462.55  was  paid  on  each  of  the  other  install- 
ments. 
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On  the  20th  of  March,  1863,  said  Thomas  Wathen  conveyed 
all  his  property,  except  snch  as  was  exempt  from  execution,  to 
appellee  in  trust  for  the  payment  of  his  debts. 

Johnson,  the  trustee,  brought  this  suit  in  equity  to  have  the 
real  estate  sold  and  the  trust  imally  settled,  making  said  Wathen 
and  his  creditors  defendants.  Craycroft  and  wife  filed  their  an- 
swer and  cross-petition,  in  which  they  set  out  the  amount  of  their 
debts,  insist  that  they  have  a  prior  lien  on  the  land  conveyed  in 
trust  to  Johnson  for  the  whole  of  their  debts  which  they  had 
reduced  to  judgments,  and  pray  that  the  same  may  be  adjudged 
to  be  a  preferred  debt  and  paid  accordingly. 

From  the  pleadings  it  appears  that  the  price  of  the  land  con- 
veyed by  Mrs.  Craycroft  to  Thomas  Wathen  was  $1,587.50,  al- 
thou^  the  answer  on  that  subject  is  somewhat  obscure  and  un- 
intelligible; but  there  is  no  controversy  on  that  point 

The  court  below  adjudged  that  Craycroft  had  a  lien  on  the 
-estate  conveyed  to  Johnson  in  trust  for  the  amount  of  the  con- 
sideration for  the  land  conveyed  by  Mrs.  Craycroft  to  Thomas 
Wathen.  with  interest  from  the  date  of  the  conveyance,  subject 
to  payments  made  by  Johnson  after  the  execution  of  the  deed  of 
trust  to  him,  the  amounts  and  dates  of  which  are  stated  in  the 
judgment. 

Both  parties  being  dissatisfied  with  that  judgment,  Craycroft 
appealed  to  this  court,  and  Johnson  prosecutes  a  cross-appeal. 

For  Craycroft  it  is  insisted  that  the  court  below  erred  in  not 
adjudging  that  he  had  a  preferred  lien  for  the  full  amount  of  his 
demands,  and  in  postponing  the  payment  of  his  debt  until  the 
other  creditors  were  made  equal  to  him  proportionately  out  of  the 
remainder  of  the  trust  funds. 

To  sustain  his  claim  to  a  preferred  lien  on  any  of  the  property 
conveyed  by  Wathen  to  Johnson  as  the  impaid  part  of  the  con- 
-sideration  for  the  property  conveyed  by  his  wife  to  Wathen,  ap- 
pellant should  have  alleged,  if  it  did  not  appear  in  the  petition, 
that  the  same  real  estate  or  some  part  of  it  conveyed  by  that 
deed,  was  embraced  in  the  deed  from  Wathen  to  Johnson.  But 
the  fact  is  not  alleged  in  any  of  the  pleadings,  nor  is  there  any 
proof  of  it  The  description  given  of  the  property  in  the  last- 
named  deed  is  very  general,  it  is  designated  as  his  real  and  per- 
sonal estate,  and  chases  in  action,  so  that  it  cannot  be  ascertained 
from  anything  in  the  record  that  any  of  the  property  conveyed 
by  the  first  named  deed  was  embraced  in  the  second.     It  can 


88  Kentucky  Opinions. 

Opinion  of  the  Court. 

scarcely  be  necessary  to  add  that,  without  such  allegation,  ap- 
pellant's claim  to  a  prior  lien,  cannot  be  sustained. 

But  even  if  that  difficulty  were  obviated  there  is  another  fatal 
objection  to  the  judgment  in  its  present  form.  It  is  apparent 
from  the  deed  that  the  land  was  sold  on  the  same  terms  and  upon 
the  same  credits  that  the  personal  property  was  sold  on,  and  three 
notes  taken  for  the  aggregate  amount,  each  of  which  was  for  more 
than  the  land  was  estimated  at  in  the  trade,  showing  condusively 
that  the  consideration  for  the  land  was  blended  with,  and  formed 
a  part  of,  the  consideration  of  each  note;  consequently  all  pay* 
ments  made  on  said  notes  would  operate  as  payments  on  the  price 
of  the  land  in  the  proportion  it  bore  to  the  whole  indebtedness. 
So  that,  in  any  view  of  the  case,  the  judgment  was  more  favorable 
to  appellant  than  he  was  entitled  to. 

But  as  the  allegations  in  the  answer  and  cross-petition  of  ap- 
pellant are. insufficient  to  sustain  his  claim  to  a  prior  lien  for  his 
debts,  the  judgment  is  affirmed  on  the  original  appeal,  and  re- 
versed on  the  cross-appeal,  and  the  cause  remanded,  with  di- 
rections that  appellant  be  paid  pro  rata  with  the  other  creditors 
of  Thomas  Wathen,  and  for  further  proceedings  consistent  here- 
vnth. 

JuDGB  Habdin  not  sitting  in  this  case. 


J.  A.   GOBMAN  AND  WiFE  V.   G.  W.  EaY. 

WiUa  — Devise— Land— Estate  Tail  Converted  to  Fee-Simple  Title  — Life 
Estate  by  the  Curtesy. 

This  devise  created  an  estate  tail  as  defined  by  the  common  law,  and 
by  the  eighth  section  of  chapter  80  of  the  Revised  Statutes  estates  tail 
are  converted  into  fee-simple  estates.  On  the  death  of  the  legatee,  tfa» 
land  in  controversy  descended  to  her  heir  subject  to  the  life  estate  of 
the  appellee.  « 

APPEAL  FBOM  CUMBEELAND   CIBCiriT  COUBT. 
January  24,  1867. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

The  appellants  sought,  by  their  petition,  to  recover  of  the  ap- 
pellee a  tract  of  land  alleged  to  have  been  devised  to  the  female 
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appellant  by  the  will  of  Isaac  McBee  in  remainder,  subject  to  an 
estate  for  life  in  her  mother,  Lucy  A.  Kay,  which  had  terminated 
by  her  death.  The  appellee  in  his  answer  resists  a  recovery  on 
the  ground  that  said  will  vested  the  title  in  fee  in  said  Lucy  A* 
Bay  who  was  his  wife,  and  said  female  appellant  being  the  issue 
of  their  marriage,  he  claims  that,  on  the  death  of  his  wife,  he 
became  vested  with  an  estate  for  life  in  the  land  as  tenant  by  the 
curtesy. 

It  appears,  from  the  judgment  rendered  under  an  agreement 
to  submit  the  law  and  facts  to  the  court,  that  evidence  was  heard 
upon  which  the  court  based  its  judgment  dismissing  the  action 
and,  as  the  record  contains  no  statement  of  the  evidence,  it  must 
be  presumed  to  have  authorized  the  judgment,  unless  the  will  of 
Isaac  McBee  should  be  construed  to  have  only  vested  in  Lucy  A. 
Bay  an  estate  for  life  in  the  land  and  the  remainder  in  the 
appellant  Elizabeth  J.  Qorman. 

The  disposing  provision  of  the  will  as  to  the  land  is  in  these 
words: 

''  I  give  and  bequeath  to  my  daughter  Lucy  Bay  and 
to  the  heirs  of  her  body,"  etc. 

"  To  her,  the  said  Lucy  A.  Bay,  and  to  the  heirs  of  her 
body  forever." 

According  to  repeated  decisions  of  this  court,  this  devise  must 
be  understood  as  creating  an  estate  tail  as  defined  by  the  common 
law,  unless  it  appears  from  other  expressions  indicating  the 
testator's  intention  that  he  used  the  language  quoted  with  a  dif- 
ferent meaning,  and  we  i)erceive  nothing  in  the  entire  will  to 
authorize  the  latter  inference. 

And,  as  by  the  eighth  section  of  chapter  80  of  the  Bevised 
Statutes,  estates  tail  are  converted  into  fee-simple  estates,  we  are 
of  the  opinion  that  on  the  death  of  Lucy  A.  Bay  the  land  in  con- 
troversy descended  to  her  daughter  Elizabeth,  subject  to  the  life 
estate  of  the  appellee. 

Wherefore,  the  judgment  is  affirmed. 
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QouLD  &  Davbnfokt  v.  W.  B.  Baibd. 

ITew  Trial  — CABiulty  —  Miifortiuie  —  Petition  —  Valid  Def erne  — Answer  — 
Dennrrer. 

The  failure  of  counsel  to  put  in  a  defense  (no  doubt  resulting  from 
casualty  or  accident),  where  it  is  not  all^;ed  that  appellants  or  their 
counsel  were  unayoidably  prevented  from  making  a  defaise«  will  not  war- 
rant a  reversal. 

Same. 

Where  a  petition  exhibits  the  answer  which  was  prepared  by  the 
attorney  to  be  filed^  but  fails  to  set  forth  the  petition  on  which  the  de- 
faiilt  judgment  was  rendered^  the  court  cannot  know  whether  the  defense 
thus  imdisclosed  was  a  bar  to  the  action  or  not. 


APPEAL  FBOM  M'caACKBW  OIBCUIT  COUBT. 
January  10,  1867. 

Opinion  of  the  Court  by  Judge  Habdin  : 

The  facts  alleged  in  the  petition  were  clearly  insufficient  to 
Authorize  the  court  to  vacate  or  modify  the  judgment  complained 
of,  unless  they  bring  the  case  within  the  provisions  of  the  seventh 
subdivision  of  section  579  of  the  Civil  Code,  conferring  power  on 
the  court  to  vacate  or  modify  a  judgment  "  for  unavoidable 
<5asualty  or  misfortune,  preventing  the  party  from  appearing  or 
defending,"  and  moreover  disclose  a  valid  defense  to  the  action  as 
required  by  section  681  of  the  Civil  Code. 

Although  the  failure  of  the  appellants'  counsel  to  put  in  the 
defense,  which  appears  to  have  been  contemplated,  may  have,  and 
no  doubt  did,  result  from  casualty  or  accident,  it  is  difficult  to 
deduce,  from  the  facts  alleged,  how  such  casualty  could  have  been 
imavoidable,  as  it  is  not  made  to  appear  that  either  the  appellants 
or  their  counsel  were  unavoidably  prevented  from  knowing  at 
least  during  the  term  what  disposition  had  been  made  of  the  case. 

But,  for  another  reason,  we  think  the  demurrer  to  the  petition 
was  properly  sustained.  While  the  petition  exhibits  the  answer, 
which  it  alleges  was  prepared  by  appellants'  attorney  to  be  filed, 
it  fails  to  exhibit  or  set  forth  the  petition  of  the  appellee  so  that 
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the  court  oould  know  whether  the  defense  disclosed  was  sufficient 
to  bar  the  action  or  not. 

Wherefore,  perceiving  no  error  in  the  judgment,  the  same  is 
4iffirmed. 


Harlan  &  Harlan,  far  appeUanls. 


John  M.  Gbaham,  Etc.,  v.  A.  A.  Gordon,  Etc 

Officers — Constable — Jurisdiction  —  Collection. 

The  prima  faoie  presnmption  is  that  a  constable  would  not  undertake 
to  collect  claims  from  persons  who  were  not  within  his  jurisdiction. 

Dcstmction  of  Records  —  Oral  Testiniony. 

Oral  testimony  is  competent  to  prove  the  execution  of  a  constable's 
bond  and  his  qualifications  where  the  archives  of  the  county  clerk's  office 
have  been  destroyed. 

APPEAL  7B0M  MAEION  OIECUIT  OOUBT. 
January  4,  1867. 

Opinion  op  the  Coubt  by  Judge  Robebtson  : 

The  objections  urged  against  the  petition  are  all  unavailing. 
The  prima  facie  presumption  is  that  the  constable  would  not  have 
undertaken  to  collect  claims  on  persons  beyond  his  official  power, 
imd  that,  therefore,  all  the  persons  whom  he  promised  to  collect 
from  were  within  his  jurisdiction.  An  express  averment  to  that 
effect  was  not,  therefore,  necessary,  and  if,  in  any  instance,  a 
debtor  did  not  reside  in  Marion  the  fact  was  pleadable,  and  a 
failure  to  surest  it  implies  that  the  legal  presumption  was  true. 
And  the  appellant's  counsel  is  not  warranted  in  assuming  that  the 
petition  fails  to  allege  collection  by  the  constables.  It  not  only 
shows  statutory  liability  by  the  fact  that  120  days  had  elapsed 
from  the  date  of  the  undertaking  to  collect,  but  it  explicitly 
''  charges  **  the  collection  of  all  the  claims.  And  the  constable's 
failure  to  answer  admits  all  those  allegations. 

Noble's  testimony  was  competent.  The  destruction  of  all  the 
archives  in  the  County  Court  clerk's  office  legalized  his  oral  testi- 
mony of  the  execution  of  the  constable's  bond,  and  that  also  of 
the  sureties,  and  of  the  constable's  qualification,  and  he  sufficiently 
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proved  the  demand  of  paymenty  and  also  the  amount  put  into  the- 
constable's  hands  for  collection^  and  which  sustains  tlie  verdict 
and  judgment 

Wherefore,  the  judgment  is  affirmed. 


Roundtree  £  Fogle,  for  appellants. 
Nolle,  for  appellees. 


T.  J.  McClubes  v.  Jas.  F.  Gbeens. 

Usury  —  Notes  Taken  Up  on  Renewal — Svidence. 

Notes  taken  up  upon  renewal  are  competent  evidence  on  a  question  of 
usury. 

APPEAL  FBOM  GBANT  OIBCUIT  OOUBT. 

January  30,  1867. 

OpINIOW  of  THE  CoUET  BY  JuDGB  PeTEBS  : 

Both  the  appellees  in  their  answer  to  the  cross-petition  admit 
that  the  note  for  $40  was  executed  for  tfie  interest  charged  on  the 
note  for  $150  for  the  years  1863  and  1864,  and  E.  J.  Green  in 
his  answer  says  "  that  there  is  about  $15  of  usurious  interest  in 
said  $150  sold,  transferred  and  delivered  to  plaintiff  herein  aa 
aforesaid;"  for  this  last  sum  of  $15  of  usurious  interest  included 
in  the  note  for  $150,  a  deduction  was  made  and  a  credit  allowed  j 
but  for  that  included  in  the  note  for  $40  no  deduction  was  made. 
The  legal  interest  on  the  note  for  $150  for  the  years  1863  and 
1864,  by  compounding  it  at  the  end  of  one  year,  would  be  $18,54,. 
which  taken  from  $40  would  leave  $21.46,  for  which  appellants 
were  entitled  to  a  credit  at  the  date  of  said  note,  viz. :  28th  of  Aprii^ 
1864,  and  for  the  failure  to  allow  it  the  judgment  must  be  reversed. 

But  in  our  opinion  the  court  below  also  erred  in  refusing  ta 
permit  appellants  to  read  the  notes  which  they  had  taken  up  on 
the  several  renewals  as  they  alleged  as  evidence  to  the  jury ;  their 
allegations  on  that  subject  are  direct  and  very  specific.  J.  F. 
Green  in  his  answer  says  he  does  not  know  whether  they  are  the 
same  or  not,  but  wholly  fails  to  say  that  he  has  no  knowledge  or  in- 
formation on  the  subject  sufficient  to  form  a  belief  in  relation 
thereto ;  and  E.  J.  Green  fails  to  respond  to  the  charge  as  to  the 
rate  of  interest  promised  and  inserted  in  the  notes  at  eaA  rcfuewal^ 
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tind  virtually  admits  the  notes  filed  by  appellants  were  the  same 
taken  up  by  them  at  each  renewal;  but  says  other  debts  due  him 
from  appellants  formed  a  part  of  the  consideration  of  said  notes. 
The  answers,  therefore,  do  not  contain  any  such  denials  of  the 
facts  alleged  as  to  require  extraneous  proof  of  the  identify  of  the 
notes  to  authorize  them  to  be  read  on  the  trial  as  evidence. 

For  the  foregoing  errors  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  order  a  new  trial,  and  for  further 
proceedings  consistent  with  this  opinion. 


S.  E.  Beloheb  v.  D.  a.  GivEirfe. 

Pleadings — Petiti4m — Dcenrarrer  — 4Peraonal      Property  —  Possesiion  —  £▼!- 
deuce  —  Ownerahip  —  Bill  of  Lading  —  Consignor. 

ConBtruing  the  bill  of  sale  with  strictneas,  it  shows  that  appellant  had 
possession  of  the  tobacco,  and  had  at  least  a  qualified  interest  therein, 
and  that  he  deliTered  it  to  the  defendant,  who  appropriated  the  proceeds 
to  his  own  nse.  But  possession  of  personal  property  is  prima  facie  evi- 
'denoe  of  ownership;  appellant  being -possessed  of  it  accordiiig  to  his  peti- 
tion, which,  upon  demurrer,  is  taken  as  true,  the  lair  implies  a  promise 
to  account  for  it  to  his  consignee. 

APPEAL  FBOM  m'oEAOKEN  OIBOUIT  OOUET. 
January  10,  1867. 

OpnnOK  OF  THE  COTJBT  BY  JxjDGB  PbTEES  I 

A  demurrer  having  been  sustained  to  tEe  petition,  and  appellant 
having  failed  further  to  plead  his  petition  was  dismissed,  and  he 
has  brought  the  case  to  this  court 

It  is  alleged  in  substance  by  appellant  that  in  February,  1864, 
he  shipped  on  board  the  steamer  Masonic  Qem  by  R.  D.  Hughes  in 
good  condition  twenty-three  hogsheads  of  tobacco  to  Watts,  Givens 
4  Co.,  at  Paducah,  Ky.,  from  Highland,  Marshall  Co.,  they  paying 
freight  and  $18.25  charges  from  the  place  of  shipment.  That  a 
bill  of  lading  was  executed  by  said  boat  and  owners  for  said 
tobacco  which  he  files.  All  of  said  tobacco  was  delivered  to  de- 
fendant, D.  A.  Givens,  and  shipped  by  him  to  Louisville  and  there 
sold,  for  the  sum  of  $2,085.56  net  proceeds,  all  of  which  said  Givens 
xeceived,  and  fails  and  refuses  to  pay  to  plaintiff  although  de- 
manded*    He  further  alleges  that  he  paid  out  and  expended  for 
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said  tobacco  the  sum  of  $1,992.25  on  the  1st  of  July,  1863,  and 
asks  judgment  for  the  $2,085.56,  the  amount  for  whidi  he  alleges^ 
Oivens  sold  the  tobacco,  and  for  interest  and  costs. 

Construing  the  petition  with  the  utmost  strictness  it  shows  that 
the  appellant  had  the  possession  of  the  tobacco,  and  had  at  least  a 
qualified  property  therein,  and  that  he  by  his  agents  delivered  it 
to  defendant,  who  disposed  of  it  and  appropriated  the  proceeds  to 
his  own  use.  But  possession  of  personal  property  is  prima  facie 
evidence  of  ownership,  and  as  appellant  being  possessed  of  the 
tobacco  consigned  it  to  appellee  who  sold  and  disposed  of  it  accord- 
ing to  the  allegations  of  the  petition  which  upon  demurrer  must  be 
taken  as  true  the  law  implies  a  promise  to  account  for  it  to  his^ 
consignor. 

We  are,  therefore,  of  the  opinion  that  the  court  below  erred  in 
sustaining  the  demurrer  to  the  petition.  Wherefore,  the  judg?- 
ment  is  reversed,  and  the  cause  remanded,  with  directions  to  over- 
rule the  demurrer,  and  for  further  proceedings  consistent  with  this- 
opinion. 

Bigger  &  Moss,  for  appellee. 


J.  E.  WooDWABD  V.  H.  &  S.  0.  Hook,  Etc 

Pleadings  — Personal  Acts  of  Defendant  —  Want  of  Knowledge  — Defense. 

Where  the  personal  acts  of  the  defendant  are  alleged  and  relied  upoik 
as  the  facts  constituting  the  cause  of  action  against  him^  he  cannot  set. 
up  a  want  of  knowledge  or  information  as  a  defense. 

Sufficient  Answer — Demorrer. 

The  allegations  in  an  answer  that  defendant  had  no  recollection  of  the- 
transaction  alleged,  and  that  his  books  containing  his  memorandum  were 
taken  out  of  his  possession,  was  sufficient  to  put  the  plaintiff  on  his  proof 
of  the  allegations  in  his  petition. 

APPBAi  FEOM  MCCRACKEN  CIECUIT  COUBT. 
January  10,  1^67. 

Opinion  of  the  Court  by  Jubgb  Petebs  : 

When  the  personal  acts  of  the  defendant  are  alleged  and  relied 
upon  as  the  facts  constituting  a  cause  of  action  against  him  he 
cannot  set  up  a  want  of  knowledge  or  information  sufficient  to 
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form  a  belief  as  to  their  existence  as  a  defense.  [N'or  are  the 
matters  alleged  in  the  answer  by  way  of  avoidance  and  defense  to 
the  action.  But  appellant  states  that  he  had  no  recollection  that 
appellees  had  brought  any  tobacco  to  Paducah  nor  that  he  had 
taken  any  tobacco  of  theirs  imder  his  supervision  and  management^ 
and  further  states  that  his  books  and  memoranda  which  he  kept  in 
relation  to  the  tobacco  and  cotton  over  which  he  took  supervision,. 
as  he  calls  it,  were  removed  from  the  State  by  Gen.  Paine,  and  he 
could  not  have  access  to  them,  thus  putting  in  issue  by  a  suffi* 
cient  denial  the  facts  that  appellees  had  any  tobacco  in  Paducah,. 
upon  which  he  did  or  could  have  collected  the  illegal  charges  al- 
leged to  have  been  collected  by  him.  These  material  facts  having 
been  traversed  by  the  answer  the  demurrer  to  it  was  improperly 
sustained.  Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  demurrer  to  the  answer,, 
and  for  further  proceedings  consistent  with  this  opinion. 


Jacob  Bitssei^'b  Admb.  v.  Jacob  Busseli^'s  Heibs. 

Ikrwex  —  Kanaion-lioiiae  —  Rents  and  Profits. 

The  widow  is  entitled  to  hold  the  mansion-house  without  charge  untit 
dower  is  assigned.  Whether  she  oocupied  the  premises  or  rented  them 
out  is  not  material,  and  her  right  to  the  rents  and  profits  are  clear. 

APPEAL  FBOM  SCOTT  CIRCUIT  COUBT. 
January  5,  1867. 
Opinion  of  the  Coubt  by  Judge  Petebs  : 

Jacob  Bussell  at  his  death  owned  no  real  estate  except  a  house 
and  lot  in  which  be  resided  and  which  was  occupied  by  his 
widow  for  some  time  after  his  death;  out  of  the  real  estate  no 
dower  had  been  assigned  the  widow^  and  the  only  question  pre- 
sented by  this  record  for  our  determination  is  to  whom  does  the 
rent  of  this  house  and  lot  go  ?  To  the  personal  representative  of 
the  husband  or  the  widow  ?  Section  9,  article  4,  chapter  47,  Vol- 
ume 2y  Revised  Statutes,  page  26,  provides  that  the  wife  shall 
hold  the  mansion-house  and  curtilage  without  charge  therefor  until 
dower  is  assigned  her  out  of  the  estate  devised  or  descended. 
Prom  the  foregoing  provision  of  the  statute  it  seems  to  us  the 
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question  is  not  difficult  of  solution.  The  widow  was  entitled  to 
hold  the  house  and  lot,  which  was  the  mansion  of  her  husband, 
until  dower  was  assigned  her,  and  as  that  was  not  done,  whether 
she  occupied  the  premises  herself  or  rented  them  out  by  herself 
or  agent,  was  not  material;  her  right  to  them  and  the  rents  or 
profits  was  clear.  Nor  is  there  any  hardship  in  it.  If  the  rep- 
resentative of  her  husband  and  those  interested  objected  to  her 
holding  the  house  and  lot^  the  way  to  put  an  end  to  it  was  plain 
and  easy,  but  as  long  as  they  delayed  assigning  her  dower  in  the 
real  estate  her  right  to  hold  the  mansion-house,  etc,  was  secured 
to  her  by  law,  and  if  they  were  rented  out  she  was  entitled  to 
the  rents.  •    .  r  |  |J 

Wherefore,  the  judgment  limiting  the  right  of  the  widow  to  the 
one-third  of  the  $170.10,  for  which  the  premises  had  been  rented, 
is  reversed,  and  the  cause  is  remanded,,  with  directions  to  render 
judgment  for  $170.10  for  appellant  and  for  further  proceedings 
consistent  herewith. 


/.  M.  Shephead,  for  appellani. 


EXLEN   GkEBN   v.    ATtTCTANDKE  BaT. 

Husband  and  Wife  —  Dower  —  Equitable  Interest 

Where  the  husband  holds  only  an  equity  in  land,  the  wife  has  no  dowet 
interest. 

APPRA.L   FROM    QATIHART>    CntCUIT    COU&T. 
January  9,  1S67. 
Pbb  Curiam  : 

Wilson,  the  only  witness  in  the  case,  proves  that  at  the  time  he 
purchased  the  land  of  Green  the  latter  said  he  did  not  have  the 
title,  but  that  it  was  in  Bledsoe ;  this  seems  to  be  fortified  by  the 
fact  that  Green  then  gave  Wilson  his  title  bond,  who  assigned 
it  to  Beaumont;  Green  some  fourteen  years  after  his  sale  of 
the  land  conveyed  by  special  warranty  to  Beaumont;  Green, 
therefore,  was  only  the  holder  of  an  equity  when  he  sold  and  his 
wife  had  no  dower  interest  in  the  land.  Therefore  the  judg- 
ment is  affirmed. 
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BoBEBT  Elliott  v.  Sabatt  Spenceb. 

iPTidow's  Verbal  Contract  to  Relinquish  Dower  Not  Binding  —  Return  of  Con- 
sideration —  Special  Verdict. 

A  married  woman  is  not  bound  by  her  verbal  contract  to  relinquish  her 
dower,  but  had  a  right  to  abandon  it. 

•Same. 

No  title  to  the  property  paid  her  in  consideration  of  her  relinquish- 
ment vested  in  her.  She  had  no  right  to  abandon  the  contract  and  still 
claim  the  property. 

APPEAL  FBOM  CUMBEBLAND  CIBOUIT  COUBT. 
January  31,  1867. 
Opinion  of  the  Coubt  by  Judge  Williams: 

The  only  two  witnesses  in  the  case  prove  that  when  Elliott 
l)onght  the  land  from  appellee's  deceased  husband  she  then 
verbally  agreed  to  relinquish  her  right  of  dower  in  consideration 
of  the  mare  and  oxen  which  appellant  delivered  to  her.  The 
husband  died  before  she  signed  or  acknowledged  the  deed,  where- 
upon she  asserted  her  dower  and  obtained  it  by  decree  of  court. 

The  jury,  by  their  special  verdict,  substantially  found  those 
facts,  but,  notwithstanding,  the  court  dismissed  appellant's  suit 
brought  to  recover  the  mare  and  oxen  and  turned  him  over  to  a 
suit  against  the  insolvent  estate  of  her  deceased  husband. 

The  judge  evidently  regarded  the  property  as  vesting  in  the 
husband  and  that  she  was  entitled  to  it  as  widow,  but  this  was  an 
erroneous  view ;  she  being  a  married  woman  was  not  bound  by  her 
verbal  contract  to  relinquish  her  dower,  but  had  a  right  to  abandon 
it,  and,  having  done  so,  no  title  to  the  property  paid  her  in  con- 
sideration for  her  relinquishment  vested  in  her,  but  it  should 
have  been  returned ;  she  was  not  entitled  to  abandon  the  contract 
and  still  claim  the  property  by  virtue  of  it.  It  would  have  been 
proper,  had  the  pleadings  justified  it,  to  have  laid  her  under 
terms  in  the  suit  seeking  her  dower,  but  this  not  having  been 
done  Elliott  had  a  right  to  sue  for  the  property.  The  judgment 
is  reversed,  with  directions  to  the  court  to  render  judgment  for 
appellant  on  the  special  finding  of  the  jury. 

.   Sandidge  &  Hays,  for  appellant. 

Van  Winkle,  for  appellee. 

7  '  •  , 
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ROBEET   PiNKSTON,    Sb.,    V.   MiEIAM   PiNKSTON,   EtC. 

Conyeyance  of  Land  —  Mental  Incapacity. 

From  the  palpable  unreasonableneeB  of  appellant's  conveyance  without 
consideration,  whereby  he  left  himself  homeless,  it  will  be  inferred  that 
he  did  not  understand  the  legal  effect  of  the  conveyance,  and  did  not 
know  the  essential  difference  between  a  will  and  a  deed. 

Peed  —  Deicription  —  Vagueness. 

A  conveyance  of  land  by  deed,  which  recites  that  it  waa  "  26  acres  of 
the  tract  more  or  less  of  about  50  acres  sold  to  appellant  and  his 
brother/'  is  void  for  uncertainty  of  description. 


APPEAL  FBOM  MADISON  CIBCUIT  COUBT. 
January  13,  1867. 

Opinion  of  the  Ooubt  by  Judge  Robebtson: 
The  facts  proved  in  this  case  preponderate  in  favor  of  the  con- 
clusion that  the  appellant  had  not,  at  the  date  of  his  conveyance^ 
capacity  to  bind  himself  by  a  contract  disposing  of  all,  or  nearly 
al^  he  owned.  Dr.  French's  opinion  to  that  effect  is  corroborated 
by  the  appellant's  imbecile  and  diseased  condition  about  that  time^ 
and  by  the  concurrent  opinions  of  others,  including  Dr.  Chenault 
But  if  the  appellant  had  been  competent  to  bind  himself  by  a 
reasonable  contract,  well  understood  by  a  free  and  self -poised 
mind,  the  palpable  unreasonableness  of  his  conveyance  without 
consideration,  either  good  or  valuable,  including  his  brother's 
land  without  his  authority  or  knowledge,  although  he  resided  on 
the  land,  and  to  take  effect  at  once,  whereby  the  appellant  left 
himself  homeless  and  turned  out  of  his  doors  his  aged  and  para* 
lyzed  mother,  dependent  on  his  care  and  protection,  constrains  us 
to  infer  that  he  did  not  understand  the  legal  effect  of  the  convey- 
ance and  was  fraudulently  deceived  and  importuned  by  his 
nephew  and  his  mother,  both  of  whom  traveled  to  Sichmond  when 
the  deed  was  expected  to  be  made  and  stuck  to  the  appellant  imtil 
it  was  made.  And  the  deduction  is  fortified  by  the  fact  that  he 
seemed  to  understand  that  he  would  hold  and  enjoy  the  land  as 
long  as  he  lived,  and,  according  to  the  opinions  of  many  witnesses 
and  to  intrinsic  probability,  did  not  know  the  essential  difference 
between  a  will  and  a  deed. 


WOODWABD  V.    KOHN.  9ft 

Opmioa  of  the  Court. 

Moreover,  the  land  conveyed  is  undefined  and  undefinable*. 
The  only  description  of  the  land  conveyed  is  that  it  was  twenty-^ 
five  acres,  more  or  Uss,  of  the  tract  of  about  fifty  acres  sold  to  the^ 
appellant  and  his  brother,  Squire  Pinkston.  Such  a  deed  is  too^ 
vague  to  stand  on  its  own  legs  and  the  record  contains  nothing: 
extraneous  to  identify,  in  either  boundary  or  quantity,  the  precise- 
land  conveyed. 

Besides,  if  the  land  might  be  defined,  one-half  of  it,  and  prob- 
ably more,  belongs  to  Squire  Pinkston,  and  this  fact  also  tends 
to  show  that  the  appellant  did  not  understand  the  tenor  or  effect  of 
the  deed  and  should  not  be  bound  by  it 

We  conclude  that  the  Circuit  Court  ought  not  to  have  dis- 
missed the  petition,  but  should  have  set  aside  the  conveyance  to 
Miriam  Pinkston  and  proceeded  with  the  cross-petition  of  Squire 
Pinkston. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  decree  and  further  proceedings  conformable  with  this 
opinion. 

Bumam  &  Caperton,  for  appellant.  ] 


JOHK    E.   WOODWABD  V.   IsAAC   KoHN. 

Steamboat  —  Pleading  —  Pemurrer. 

The  appellant  admits  that  he  was  part  owner  of  the  steamer,  and 
does  not  deny,  as  is  charged  in  the  bill,  that  D.  P.  Woodward  was  clerk 
or  master  of  the  boat,  with  full  authority  to  purchase  supplies  and 
bind  the  boat  and  owners.  Held,  that,  in  order  to  make  the  answer  suiB- 
cient,  these  denials  were  necessary. 

APPEAL    FSOM    m'cBACKEN    CIRCUIT    COITBT. 
January  8,  1867. 

Opinion  of  the  Coubt  by  Judge  Petbbs: 

This  was  an  action  against  appellant  as  part  owner  of  the 
steamer  IL  L.  Woodward  on  a  due  bill,  executed  for  supplies 
famished  said  boat  by  appellee. 

Appellant  attempted  to  defend  the  action  by  answering;  but  a 
demurrer  having  been  sustained  to  his  answer  and  failing  to  an- 
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^flwer  further,  judgment  was  rendered  against  him  from  which  he 
has  appealed. 

Whether  the  answer  presented  a  sufficient  defense  is  the  only 
question  for  determination. 

It  may  be  true  that  appellant  did  not  sign  the  due  bill  himself, 
nor  authorize  B.  P.  Woodward  to  sign  this  particular  one,  and 
he  may  not  have  formally  ratified  it  after  it  was  signed  by  B.  P. 
Woodward  as  he  states-  But  he  admits  he  was  part  owner  of  said 
steamer,  and  does  not  deny  that  B.  P.  Woodward,  who  executed 
said  due  bill,  was  the  clerk  or  master  of  the  boat  with  full  au- 
thority to  purchase  supplies,  and  bind  the  boat  and  owners  thereof 
for  the  same.  And  in  order  to  make  the  answer  sufficient  these 
denials  were  necessary.  And  as  a  plea  of  no  consideration  the  an- 
swer was  insufficient.  The  demurrer  was,  therefore,  properly 
sustained. 

Wherefore,  the  judgment  is  affirmed. 


Samuel  Bubkett,  Appellant,  v.  Elias  G.  McCabtt,  Appellee. 


Syllables  of  Opinion, 

1.  It  is  not  slander  to  charge  that  one  has  falsely  taken  an  oath  pre- 
Bcribed  by  an  unconstitutional  and  void  act  of  the  Legislature. 

2.  The  act  known  as  the  "Expatriation  Act/'  approved  March  16, 
1862,  was  unconstitutional. 

3.  A  citizen  may,  with  the  consent  of  his  State,  express  or  presumed, 
•expatriate  himself,  but  no  mere  act  of  State  legislation  oan  per  9m 
denationalize  him  without  his  concurr^ce. 

4.  Such  compulsive  excision  is  a  heavy  punishment,  which  cannot  be 
Inflicted  without  judicial  conviction  of  some  crime  or  act,  denounced  hy 
legislation  as  a  forfeiture  of  citizenship,  any  more  than  a  bill  of  attainder 
without  fudioial  conviction  can  constitutionally  punish  a  citizen. 

0.  Whether  a  citizen  has  been  guilty  of  an  offense  involving  the 
torfeiture  of  his  right  to  vote  is  necessarily  a  judicial  question  which 
-can  be  constitutionally  decided  by  the  judiciary  on  a  full  and  fair  trial 
xm  an  indictment  or  a  presentment,  but  cannot  be  rightfully  adjudged 
collaterally  or  incidentelly  by  the  officers  of  the  election.     Nor  can  a 
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test  oath  be  oonstitutionally  required  in  such  a  case,  nor  the  refusal 
to  take  it  be  deemed  a  judicial  trial  and  conviction  of  the  imputed  offense. 
6.  A    legislative    act    cannot    make    voluntary    rebellion    involuntary 
expatriation. 

APPEAL    FBOM    BBACKEN    CIBCUIT    COUBT. 
October  8,  1866. 

Opinion  of  the  Coubt  by  Judge  Robebtson  : 

Thig  is  an  action  of  slander  brought  by  the  appellant  against 
the  appellee^  in  which  the  plaintiff  alleged  that,  being  a  citizen 
of  Kentucky,  and  having  resided  in  Bracken  county  for  more 
than  two  years,  and  in  the  Berlin  precinct  more  than  sixty  days 
immediately  preceding  the  last  annual  election,  he  offered  to  voto 
in  his  precinct  at  that  election,  but  was  not  permitted  to  vote 
unless  he  would  take  the  oath  prescribed  by  the  expatriation  stat- 
ute adopted  March  6,  1862,  for  only  an  alleged  violation  of  which 
his  vote  had  been  challenged ;  that  thereupon  he  submitted  to  the 
requisition,  and  in  the  oath  administered  by  one  of  the  judges  of 
the  election  he  swore  that  he  had  never  done  anything  prohibited 
by  that  statute;  and  that  after  that  oath  the  defendant  (appellee),, 
speaking  in  reference  thereto,  publicly  charged  that  therein  he 
had  sworn  falsely.  The  Circuit  Court,  adjudging  the  statute  un- 
constitutional, and  the  oath  consequently  void  for  want  of  legal 
authority  to  require  it,  sustained  a  demurrer  to  the  petition,  and 
thereupon  rendered  judgment  in  bar  of  the  action. 

Unless  the  statute  was  constitutional,  the  utterance  as  charged 
did  not  amount  to  slander,  because  the  oath  was  administered 
without  lawful  authority,  and  was  no  more  binding  than  the  void 
enactment  itself;  and,  therefore,  although  the  statute  has  been, 
since  repealed,  we  are  reluctantly  compelled  to  decide  in  this  casd 
on  its  constitutional  validity. 

The  act  does  not  apply  to  residence,  but  only  to  citizenshijK 
Had  it  declared  that  a  citizen's  joining  the  Confederate  army  or 
serving  its  government  should  be  deemed  a  temporary  nonresi- 
dence  in  Kentucky,  suspending  his  right  of  suffrage  ,at  her  elec- 
tions, a  very  different  question  would  have  been  presented  to  this 
court.  But  while  a  citizen  may,  with  consent  of  his  State,  express 
or  presumed,  expatriate  himself,  no  mere  act  of  State  legislation 
can,  per  se,  denationalize  him  against  his  will  or  without  his  con- 
currence. Such  compulsive  excision  of  a  citizen  is  a  heavy 
punishment,   which  cannot  be  constitutionally  inflicted  without 
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judicial  conviction  of  some  crime  or  other  act  denounced  by  legis- 
lation as  a  forfeiture  of  citizenship,  any  more  than  a  bill  of 
attainder  without  judicial  conviction  can  constitutionally  punish 
a  citizen.  The  most  vital  principle  of  the  Constitution  is  that 
which  divides  the  three  vital  elements  of  all  sovereignty  —  legisr 
lative,  judiciary,  and  executive  —  among  three  separate  organs  of 
the  people,  and  prohibits  each  from  exercising  functions  not 
allotted  to  its  sphere;  and  consistently  vrith  this  conservative 
theory  the  Legislature  alone  can  define  offenses  and  prescribe  the 
punishment,  and  the  judiciary  alone  can  adjudge  the  accused 
guilty. 

Whether  joining  the  Confederate  army  and  leaving  the  State 
to  serve  in  its  cause  was,  per  ae,  voluntary  expatriation,  would  be 
a  judicial  question.  Ko  legislation  could  make  it  so,  nor  could 
a  court  so  decide  on  the  simple  act  alone.  The  Expatriation  Stat- 
ute denounces  a  forfeiture  of  citizenship  on  certain  conditions, 
and  disfranchisement  is  only  a  legal  consequence  of  thai  for- 
feiture. To  decitizenize  a  freeman  is  a  tremendous  blow.  It 
deprives  him  of  his  chosen  country  and  home,  and  sunders  his 
most  endearing  relations,  social  and  civil.  Is  not  this  severely 
punitory;  and  who  can  be  lawfully  so  punished  without  convic- 
tion; and  how  can  there  be  lawfid  conviction  without  trial  and 
proof;  and  what  other  department  than  the  judiciary  can  try 
and  decide  on  the  evidence? 

The  eighth  section  of  the  second  article  of  the  Constitution 
provides  that  '^  every  free  white  male  citizen  of  the  age  of  twenty- 
one  years  who  has  resided  in  the  State  two  years,  or  in  the  county, 
town,  or  city  in  which  he  offers  to  vote  one  year,  next  preceding 
the  election,  shall  be  a  voter."  And  the  fourth  section  of  article 
8  provides  that  ^^  laws  shall  be  made  to  exclude  from  office  and 
from  suffrage  those  who  shall  thereafter  be  convicted  of  bribery, 
perjury,  forgery,  or  other  crime  or  misdemeanor." 

Free  suffrage  is  thus  guaranteed  to  every  citizen  of  Kentudnr 
on  the  prescribed  conditions  only  of  age  and  residence;  and  this 
organic  right  being  fundamental  and  above  legislative  power,  no 
legislative  act  can  require  any  other  qualification  than  citizenship 
and  the  constitutional  age  and  residence,  nor  deprive  any  such 
dtizen  of  suffrage  for  any  other  cause  than  "  conviction ''  of  some 
crime  or  misdemeanor  defined  by  a  legislative  enactment  and 
made  punishable  by  such  disfranchisemeijit.    This  is  expressly  re- 
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quired  as  indispensable  to  the  forfeiture  of  suffrage  as  well  as  of 
o£Bce,  and  is,  therefore,  as  necessary  in  the  one  class  of  cases  as 
in  the  other.  Without  trial  and  conviction  an  office  cannot  be 
constitutionally  adjudged  forfeited  for  crime.  How  then  can 
sufFrage  be  held  to  be  forfeited  for  unadjudged  crime.  The 
Expatriation  Act  denounces  the  forfeiture  of  citizenship  for  im- 
puted treason,  and  the  forfeiture  of  the  right  of  suffrage  only  as  a 
necessary  consequence  of  stich  denationalization.  Then,  as  with- 
out conviction,  citizenship  cannot  be  forfeited  by  mere  imputa- 
tion of  crime,  suffrage,  its  constitutional  incident,  cannot  be 
thereby  forfeited.  Citizenship  being  the  seminal  principle  of 
suffrage,  the  latter  cannot  be  lost  by  the  imputation  of  crime 
which  shall  not  have  forfeited  the  former.  As  long  as  a  man 
continues  to  be  de  jure  a  citizen,  unconvicted  of  any  crime  for- 
feiting his  incidental  right  of  suffrage,  his  age  and  residence  alone 
can  determine  his  constitutional  right  to  vote.  And  if  his  citizen- 
ship cannot  be  adjudged  forfeited  for  imputed  crime  before  legal 
ccmviction,  the  same  imputation  cannot  alone  deprive  such  a 
citizen  of  his  constitutional  ri^t  to  vote. 

The  Expatriation  Statute  was  enacted  for  the  benevolent  pur- 
pose of  preventing  citizens  of  Kentucky  from  joining  or  aiding 
the  rebel  army,  and  of  inducing  such  as  had  joined  or  aided  it  to 
return  to  their  allegiance  to  their  State,  and  to  the  constitutional 
iinion*  As  a  penalty  it  denounces  a  forfeiture  of  citizenship,  and 
the  only  disfranchisement  which  it  contemplated  was  the  con- 
stitutional and  inevitable  sequence  of  the  loss  of  citizenship.  We 
do  not  doubt  that  the  Legislature  had  the  constitutional  power  to 
prescribe  the  conditions  on  vihich  a  citizen  should,  against  his 
will,  forfeit  or  lose  his  citizenship.  But  how  and  by  whom  shall 
that  forfeiture  or  privation  be  ascertained  and  fixed!  So  the 
Legislature  may  rightfully  forfeit  a  citizen's  right  to  vote  as  a 
penalty  for  perjury  or  other  crime.  But  if  a  citizen  be  challenged 
at  the  polls  as  disqualified  by  crime,  can  he  be  excluded  without 
or  before  conviction,  and  who  can  convict! 

This  is  necessarily  a  judicial  question,  which  can  be  constitu- 
tionally decided  by  the  judiciary  on  a  full  and  fair  trial  on  an 
indictment  or  a  presentment.  It  could  not  be  rightfully  adjudged, 
collaterally  or  incidentally,  by  the  officers  of  election;  nor  could 
any  test  oath  or  self-<^ndemnatory  oath  be  either  constitutionally 
required,  or  the  refusal  to  take  it  be  deemed  a  judicial  trial  and 
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conviction  of  the  imputed  treason.  JSTotwithstanding  the  results 
of  such  a  mock  trial,  the  citizen  still  would  remain  a  citizen 
according  to  fundamental  law;  and,  so  continuing,  he  must  havo 
the  legal  right  to  vote  as  any  other  citizen  of  the  age  and  residence 
prescribed  by  the  Constitution.  A  legislative  act  cannot  make 
voluntary  rebellion  involuntary  expatriation. 

The  oath  being  required  not  to  show  that  die  appellant  had 
changed  his  residence,  but  only  that  he  had  committed  a  crime 
which  might  deprive  him  of  his  citizenship  and  of  his  right  of 
suffrage  as  a  necessary  consequence,  it  was  without  constitutional 
authority  or  sanction,  and  consequently  void,  and,  therefore,  noth- 
ing sworn  to  under  it  could  have  been,  in  the  legal  sense,  perjury 
or  punishable  false  swearing;  and,  of  course,  the  charge  made  by 
the  appellee  to  that  effect  was  not  in  itself  actionable  slander. 

Wherefore,  the  judgment  of  the  Circuit  Court  is  affirmed. 

Judge  Williams  dissenting. 

W.  C,  &  T,  F.  Marshall,  for  appellant. 

Dissenting  Opinion  by  Judge  Williams: 

The  defendant  presented  himself  at  the  polls  in  the  general  elec- 
tion of  this  State  in  August,  1865,  and  demanded  to  vote;  he  avers 
in  his  petition, 

"  that  being  a  citizen  (of  Bracken  county),  over  the  age 

of  twenty-one  years,  had  resided  in  said  county  more 

than  two  years,  and  in  the  Berlin  precinct  more  than 

sixty  days  next  preceding  said  election,  and   ihe   said 

plaintiff  made  known  to  the  judges  of  said  election  hia 

desire  to  vote  and  demanded  his  vote  when  his  vote  wa» 

challenged  upon  the  ground  he  had  expatriated  himself 

and  was  not  entitled  to  vote." 

And  that  one  of  the  judges  of  the  election  ''  swore  said  plaintiff 

touching  his  qualification's  as  a  voter  in  said  precinct/'     And  that 

said  judge  "  required  him  to  negative  the  act  to  amend  chapter  IS- 

of  the  Bevised  Statutes,  entitled  citizens,  expatriation  and  aliens,'^ 

of  March  11,  1862,  and  being  so  sworn  and  required  to  negative 

said  acts,  he  did  negative  the  several  acts  of  expatriation  provided 

in  the  statute  of  March  11,  1862,  chapter  609,  entitled  "  An  act 

to  amend  chapter  15  of  the  Ee vised  Statutes,    entitled   citizens,. 

expatriation,  and  aliens,"  Session  Acts  1861-62,  pp.  70-77,  which 
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provides  that  any  citizen  who  shall  enter  into  the  civil  or  militarj 
service  of  the  so-called  Confederate  States,  or  so-called  Provisional 
Government  of  Kentucky,  or  who  having  heretofore  entered  shall 
continue  in  either  of  such  services  after  this  act  takes  effect,  or 
shall  take  up  or  continue  in  arms  against  the  military  forces  of 
the  United  States  or  State  of  Kentucky,  or  shall  give  voluntary  aid 
and  assistance  to  those  in  arms  against  said  forces,  shall  be  deemed 
to  have  expatriated  himself,  and  shall  no  longer  be  a  citizen  of 
Kentucky,  nor  shall  again  be  a  citizen  except  by  a  general  or 
special  statute. 

And  that  whenever  a  person  attempts,  or  is  called  on  to  exercise,, 
any  of  the  constitutional  or  legal  rights  belonging  only  to  citizens 
of  Kentucky,  he  may  be  required  by  oath  to  negative  this  expatria- 
tion, and  upon  his  failure  or  refusal,  he  shall  not  be  permitted  to- 
exercise  such  right 

And  in  relation  to  such  negation  on  oath  appellee  said  appellant 
had  sworn  a  lie. 

Appellant  brought  this  action  of  slander  for  this  utterance,  and 
appellee  demurred,  assigning  for  cause,  that  said  statute  of  March 
11,  1862,  was  unconstitutional.  Said  oath  of  appellant  extra- 
judicial, hence  did  not  render  appellant  liable  to  a  criminal  prose- 
cution, therefore  the  utterances  of  appellee  were  not  actionable. 
The  court  sustained  this  demurrer,  and  by  its  judgment  dismissed 
plaintiff's  petition;  whereupon  he  prosecuted  this  appeal,  and  a 
majority  of  this  court  is  for  an  aflSrmance  —  from  which  I  dis- 
sent. 

1.  Because  whether  it  be  or  not  constitutional  the  words  set  out 
in  the  petition  are  in  themselves  slanderous,  and,  therefore,  action- 
able. 

2.  Because  said  Act  of  March  11,  1862,  is  constitutional  and 
valid. 

By  section  2,  article  8,  chapter  27,  Eevised  Statutes,  1  Stant. 
885,  it  is  provided : 

"  If  any  person,  in  any  matter  which  is  or  may  be  judi- 
cially ponding,  or  on  any  subject  in  which  he  can  he 
legally  sworn,  or  in  which-  he  is  required  to  be  sworn, 
when  sworn  by  a  person  authorized  by  law  to  administer 
an  oath,  shall  wilfully  and  knowingly  swear,  depose  or 
give  in  evidence  that  which  is  untrue  and  false,  he  shall 
be  confined  in  the  penitentiary  not  less  than  two  nor  more 
than  six  yearn" 
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In  the  case  of  the  Commonwealth  v«  Powel,  2  Mete  12,  this 
court  held  that  hy  the  terms  of  this  section,  to  swear  willfully  and 
knowingly  to  that  which  is  untrue  and  false,  on  any  subject  which 
the  person  can  be  legally  sworn,  is  made  an  offense,  punishable  aa 
a  felony.  And  to  constitute  an  offense  of  this  class,  it  is  not  made 
necessary  by  the  statute,  either  that  the  false  oath  should  be  taken 
in  a  matter  judicially  pending  at  the  time,  or  in  a  matter  material 
to  any  paint  in  question. 

The  offense  is  complete  if  it  be  sworn  that  the  false  oath  was 
taken  knowingly  and  willfully,  on  a  subject  on  which  the  parly 
could  be  legally  sworn,  and  before  a  person  legally  authorized  to 
administer  oaths.  And  in  this  very  case  the  affidavit  upon  which 
the  false  swearing  was  predicated  was  a  proceeding  wholly  un- 
known to  the  law,  yet  upon  a  subject  upon  which  the  party  might 
have  been  legally  sworn,  it  was  to  open  a  decree  by  affidavit  when 
it  should  have  been  by  petition  setting  out  the  decree,  the  error, 
etc,  verified  by  affidavit. 

This  statute  was  made  to  embrace  a  large  class  of  cases  which 
by  the  common  law  were  not  offenses  punishable,  but  yet  were  re- 
garded as  demoralizing  and  degrading,  and  was  made  to  prevent 
false  swearing  before  officers  legally  authorized  to  administer  oaths 
on  any  and  every  subject  wherein  the  affiant  oould  legally  be 
4wom. 

Now  in  this  case  the  appellant  offering  to  vote  could  legally  be 
«wom  in  relation  thereto,  consequently  if  he  should  knowingly  and 
willfully  swear  falsely,  whether  the  statement  be  material  or  not, 
it  would  be  an  offense  within  the  statute  denouncing  false  swear- 
ing. Much  more  should  this  be  the  case  when  there  is  an  enactr 
ment  recognized  by  the  judges  of  the  election  as  binding  law, 
authorizing  the  oath.  It  will  be  observed  that  his  averment  is 
that  his  vote  was  challenged  upon  the  ground  that  he  had  expatri- 
ated himself,  but  under  what  statute  or  by  what  act  is  not  averred, 
and  that  the  judge  swore  him  touching  his  qualifications  as  a 
voter  in  said  precinct,  all  of  which  was  fully  authorized  by  other 
statutes  than  the  Act  of  March  11,  1862. 

Then  with  what  grace  can  the  calumniator,  who  intending  to 
disgrace  his  neighbor  and  render  his  character  infamous  among 
his  acquaintances,  be  permitted  to  plead  that  the  statute  authorizing 
the  oath  is  unconstitutional,  and,  therefore,  his  slanderous  and  de- 
famatory words  not  actionable  ?  What  can  be  thought  of  the  jus- 
tice of  the  law,  or  its  tender  regard  for  reputation,  if  the  slanderer 


BUBKETT  V.  McCaKTY.  107 


Opinion  of  the  Ck>urt. 


can  thus  utter  words  calculated  to  degrade  his  neighbor  and  render 
his  character  inf amous,  and  then  escape  from  the  consequences  of 
his  slander  by  pleading  the  invalidity  of  the  statute,  instead  of 
relying  on  the  upright  defense  of  justification  and  the  truth  of  his 
utterances  ?  The  fact  that  he  shrinks  from  the  plea  is  a  circum- 
stance that  should  arouse  the  wakeful  vigilance  of  the  courts,  and 
incline  all  their  discretion  against  him ;  it  is  at  best  a  miserable 
subterfuge  to  escape  presumed  responsibility  for  a  grievous  wrong 
done  his  neighbor. 

The  maliciousness  of  the  utterance,  its  falsity,  and  the  injury 
done  his  neighbor's  character,  in  no  wise  depends  on  the  validity 
of  said  statute  of  March  11,  1862,  and  his  responsibility  should 
likewise  be  unaffected  by  it.  The  judge  of  the  election  had  the 
right  under  other  statutes  to  swear  him  as  to  expatriation,  also  as  to 
his  legal  quaiificationa  as  a  voter  in  said  precinct,  and  if  in  rela- 
tion thereto  he  made  false  statements,  knowingly  and  willfully, 
though  not  pertinent  to  the  question,  the  statute  denounces  this  as 
false  swearing,  and  makes  him  liable  to  a  conviction  for  a  felony, 
and  to  suffer  ignominious  punishment  in  the  State  penitentiary. 

But  if  appellant's  right  of  action  depended  wholly  on  the 
validity  of  this  enactment  of  March  11,  1862,  its  constitutionality 
can  be  fully  demonstrated,  nor  need  we  resort  to  that  respect  at  all 
times  due  from  the  judiciary  to  the  legislative  department,  nor 
the  high  and  patriotic  chai:|tcter  of  those  members  who  voted  for  it, 
including  many  of  our  ablest  jurists  and  statesmen.  The  objec- 
tions to  its  constitutionality  will  first  be  considered,  that  the  rea- 
sons for  its  validity  may  be  the  more  striking. 

It  is  objected  that  the  enactment  confiicts  with  section  4,  article 
8,  of  our  State  Constitution,  which  declares  that  ^'  laws  shall  be 
made  to  exclude  from  o£Sce  and  from  suffrage  those  who  shall 
thereafter  be  convicted  of  bribery,  perjury,  forgery,  or  other  crimes 
or  hi^  misdemeanors."  This  is  an  imperative  injunction  on  the 
Legislature  to  provide  by  law  for  the  exclusion  from  suffrage  of 
citizens  who  may  be  so  convicted;  in  other  words,  to  provide  a 
forfeiture  of  one  of  the  rights  of  the  citizens  on  such  conviction, 
though  he  may  still  remain  such,  entitled  to  all  the  other  rights 
pertaining  thereto.  But  what  has  it  to  do  with  the  determining 
who  shall  be  citizens  ?  Citizenship  is  acquired  in  the  manner  that 
the  Legislature  may  designate,  it  may  be  lost  in  the  way  provided 
by  the  Legislature;  the  loss  of  citizenship  is  not  to  depend  on  con- 
viction for  crime,  its  forfeiture  in  no  wise  depends  on  the  commis- 
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sion  of  crime.  It  is  neither  a  crime  nor  misdemeanor  to  remove 
from  the  State,  jet  such  removal  forfeits  the  right  of  citiz^iship^ 
and  judges  of  election  may  try  this  removal  and  reject  any  one 
proposing  to  vote  therefor  without  any  previous  judpnent  or  con- 
viction. 

Suffrage  pertains  alone  to  the  resident  white  male  citizen  of 
twenty-one  yea/ra  of  age,  and  who  has  resided  in  the  State  the 
requisite  length  of  time;  he  may  still  remain  with  all  these 
requisites,  but  if  convicted  of  crime  may  forfeit  his  right  of  suf- 
frage ;  this  is  the  meaning,  and  the  whole  meaning,  of  said  consti' 
tutional  provision. 

It  will  be  at  once  perceived  that  this  enactment^  so  far  from 
forfeiting  suffrage  for  crimes,  by  exonerating  the  party  from  the 
duty  and  responsibilities  of  the  citizen,  exonerates  him  from  crime; 
for  every  act  of  expatriation  in  said  statute,  if  perpetrated  by  a 
citizen,  would  be  an  act  of  treason  as  by  section  2,  article  8,  of  the 
State  Constitution  it  is  declared  that  treason  against  the  State  shall 
consist  only  in  levying  war  on  the  Conmionwealth  or  in  adhering 
to  its  enemies,  giving  them  aid  and  comfort. 

But  it  is  urged  that  by  section  8,  article  2,  State  Constitution, 
"  every  free  white  male  citizen  of  the  age  of  twenty-one  years,  whe 
has  resided  in  the  State  two  years,"  etc.,  is  entitled  to  suffrage,  and 
no  law  forfeiting  this  right  without  a  conviction  for  crime  or  high 
misdemeanor  is  constitutional;  but  this  view  overlooks  the  im* 
portant  fact  that  this  nor  no  other  clause  of  the  Constitution  atr 
tempts  to  define  who  shall  be  citizens,  but  leaves  this  wholly  with 
the  law-enacting  department 

Citizenship  is  the  primary  foundation  for  suffrage;  whilst  it 
will  not  of  itself  confer  the  right  of  suffrage,  yet  suffrage  cannot 
be  conferred  without  this  elementary  prerequisite;  much  the 
larger  portion  of  the  citizens  of  the  State  are  not  voters,  because 
they  are  not  white  males,  or  are  not  of  full  age,  or  have  not  the 
prescribed  residence  as  to  time. 

Therefore  the  important  and  primary  question  is,  not  whether 
the  citizen  has  forfeited  his  right  of  suffrage,  but  whether  the  per- 
son offering  to  vote  be  or  not  a  citizen,  hence  neither  of  said  con- 
stitutional provisions  can  relate  to  this  question,  or  have  any  im- 
portant bearing  on  its  solution. 

But  again  it  is  said  that  this  statute  requires  a  man  to  testify 
against  himself  in  contravention  of  section  12,  article  13,  of  the 
State  Constitution,  which  provides  that  in  prosecutions  by  indict- 
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luents  and  information  "  he  cannot  be  compelled  to  give  evidence 
Against  himself,"  but  this  is  no  prosecution  either  by  indictment 
or  information,  nor  indeed  made  an  offense  against  law;  it  is 
dimply  a  test  of  citizenship,  nothing  more,  nothing  less.  It  is  an 
authority  to  all  public  functionaries  whose  official  duties  may  re- 
quire them  in  any  case  or  proceeding  to  ascertain  whether  any  per- 
son be  a  citizen,  before  he  be  permitted  to  exercise  the  rights  of, 
and  discharge  the  duty  of,  a  citizen ;  it  is  the  prescribing  of  cer- 
tain rules  whereby  the  qualifications  may  be  ascertained  of  the 
voter  or  juror  or  other  person.  And  as  the  ascertainment  of  such 
qualification  in  that  manner  has  already  been  done  at  every 
election,  and  in  every  court  of  original  jurisdiction  where  a  jury 
may  be  required,  who  shall  be  housekeepers  with  a  family. 

And  the  ascertainment  in  the  same  way  of  a  large  class  of  sure- 
lies  in  bonds  required  by  law  to  be  executed,  wherein  the  pre- 
acribed  qualification  of  the  sureties  must  be  ascertained. 

In  all  these  instances,  the  voter,  the  juror,  and  the  surety  have 
been  required  to  discover  on  oath  whether  he  pos.sessed  the  requisite 
qualification,  and  if  these  be  lacking,  he  has  been  rejected,  yet  this 
has  never  been  deemed  requiring  a  man  to  testify  against  himself 
within  the  purview  of  said  constitutional  provision,  and  clearly  is 
not  so.  The  Constitution  has  specifically  enjoined  on  the  Legisla- 
ture the  duty  of  supporting  the  privilege  of  free  suffrage  by  laws 
regulating  elections,  and  has  thus  confided  to  its  discretion  and 
judgment  the  character  of  laws  to  accomplish  this,  without  limit 
or  qualification. 

It  is  peculiarly  the  important  and  primary  duty  and  function  of 
the  judges  of  election  to  ascertain  and  determine  the  qualification 
of  those  presenting  themselves  for  the  exercise  of  the  elective  fran- 
<^hi8e,  and  without  this  it  would  be  utterly  impossible  to  protect 
the  purity  and  freedom  of  elections ;  in  no  other  way  could  an  un- 
contaminated  public  sentiment  be  arrived  at.  Having  shown  that 
no  specific  clause  of  the  Constitution  prohibits  this  enactment,  the 
question  might  be  regarded  as  settled,  but  there  are  so  many 
affirmative  reasons,  that  a  few  of  the  most  important  may  be  rea- 
sonably indulged. 

It  is  not  contended,  nor,  indeed,  could  it  reasonably  be,  that  this 
enactment  is  in  conflict  with  any  provision  of  the  United  States 
Constitution,  therefore  this  examination  will  be  wholly  confined 
to  the  State  Constitution, 
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It  is  confidently  asserted  as  part  of  our  political  philosophy, 
recognized  by  the  founders  of  our  governments,  State  and  Na- 
tional, sanctioned  by  the  unbroken  current  of  judicial  author!^ 
of  the  States  and  United  States,  that  the  States  were  the  original 
sovereignties,  and  that  in  making  the  National  government  they 
surrendered  a  portion  of  that  sovereignty  to  it,  and  that,  so  far 
as  the  sovereign  power  was  by  the  Constitution  of  the  United 
States  delegated,  the  National  government  became  also  a 
sovereignty. 

That  another  class  of  sovereign  powers  were  prohibited  to  the 
States  but  not  delegated  to  the  United  States,  and  with  the  ex- 
ception of  such  powers  as  were  delegated  to  the  United  States  by 
its  Constitution  or  prohibited  to  the  States  all  ether  powers  were 
reserved  to  the  States  respectively  or  the  people. 

Consequently,  to  use  the  language  of  this  court  in  by-gone  days, 
with  the  exception  of  these  delegated  or  prohibited  powers,  the 
States  are  yet  "supremely  sovereign."  Commonwealth  v.  Mor- 
rison, 2  B.  Mon.  89 ;  Bland  v.  Smith,  6  B.  Mon.  475. 

That  the  National  government  and  State  governments  make  a 
perfect  government,  protecting  all  the  rights  of  the  citizen,  whether 
foreign  or  domestic.  State  or  National,  and  that  neither  alone  can 
do  this  because  of  the  imperfection  of  either  without  the  other. 

That  each  has  its  proper  and  well-defined  sphere,  and  within 
this  each  is  sovereign  supreme,  and  intended  to  be  perpetual;  that 
the  Constitution  of  each  State  is  a  part  of  the  National  govern- 
ment within  each  State,  and  the  United  States  Constitution  is  a 
part  of  the  government  of  each  State ;  that  in  fact  the  State  and 
National  Constitutions  are  but  different  branches  of  one  whole  and 
perfect  government,  and  that  one  simple,  complete,  and  perfect 
allegiance  binds  the  citizen  to  each  and  both  branches  of  this 
perfect  government,  and  that  a  revolutionary  overthrow  of  either 
violates  the  Constitution  of  both. 

The  Constitution  and  laws  of  the  United  States  being  supreme^ 
and  the  Supreme  Court  of  the  United  States  being  the  final  arbiter 
in  all  questions  of  law  and  equity  arising  under  the  Constitution, 
there  can  be,  theoretically,  no  cause  for  revolution. 

It  is  true  that  there  are  a  class  of  consolidationista  on  the  one 
side  who  would  absorb  all  the  sovereignty  of  the  States  in  the 
National  government,  and  thereby  destroy  the  substrattim  upon 
which  it  rests,  while  another  class  of  extreme  States  rights  regard 
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the  United  States  Constitution  as  a  mere  compact,  deny  to  the 
National  government  any  sovereignty  or  supremacy,  and  hold  its 
eodstence  at  all  times  subject  to  the  caprices  and  whims  of  each 
State,  but  these  being  judges  are  not  jurists  and  being  politiciana 
are  not  statesmen,  but  are  those  who  have  studied  the  Constitution 
of  their  country  and  its  political  history  to  but  little  advantage. 

Then  regarding  the  State  government  as  a  sovereignty,  what 
are  its  powers  t    And  what  the  relation  of  its  citizens  toward  it  ? 

''  Sovereignty  is  the  union  and  exercise  of  all  human 
power  possessed  in  a  State;  it  is  a  combination  of  all 
power;  it  is  the  power  to  do  everything  in  a  State  with- 
out  accountability;  to  make  laws,  to  execute  and  apply 
them;  to  impose  and  collect  taxes,  and  levy  contribu- 
tion," etc.    2  Bouv.  Law  Diet.  637;  Story's  Com.  on 
Const.,  §  207. 
The  Legislature  of  a  State  being  the  representative  of  the 
sovereignty  may  exercise  all  these  sovereign  powers  not  delegated 
by  the  Constitution  of  the  United  States,  nor  prohibited  by  it  to- 
the  States,  unless  inhibited  by  the  State  Constitution. 

''Allegiance  m  the  tie  which  binds  the  citizen  to  the 
government  in  return  for  the  protection  which  the  gov^ 
emment  affords  him/'    1  Bouv.  Law  Diet.  93. 
The  citizen  and  government  are  under  mutual  and  correlative- 
duties  ;  alliance  on  the  part  of  the  citizen,  protection  on  the  part 
of  the  government. 

But  who  are  and  how  ascertained  to  be  citizens  ?  Our  mother 
Virginia  began  at  a  very  early  period  to  declare  by  enactment  who- 
should  be  citizens,  and  how  these  might  expatriate  themselves. 

The  Legislature  of  Kentucky  began  to  legislate  on  these  sub- 
jects, also,  at  a  very  early  period,  in  various  ways. 

By  our  Bevised  Statutes  (§  1,  art  1,  chap.  15,  1  Stant  Rev.. 
Stat  238),  it  is  enacted  that  all  free  white  persons  born  in  this^ 
State,  or  in  any  other  State  of  this  union,  who  may  become  resi- 
dents of  this  State,  all  free  white  persons  naturalized  under  the- 
laws  of  the  United  States,  who  may  become  residents  of  this  State,. 
are  declared  to  be  citizens  of  this  State. 

This  is  broad  and  general  in  its  provisions,  and  includes  both 
sexes  and  all  minors ;  it,  therefore,  confers  the  rights  of  citizenship.^ 
for  all  civil  purposes,  and  to  all  males  who  may  reside  the  neces- 
sary length  of  time,  being  twenty-one  years  of  age,  it  ripens  into- 
political  rights,  not  only  to  vote,  but  to  hold  office. 
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And  the  second  article  of  this  chapter  provides  for  the  expatria- 
tion of  the  citizen,  either  by  deed  acknowledged  or  proved  in  the 
County  Court  relinquishing  the  character  of  citizen  and  a  de- 
parture out  of  the  State  with  the  intention  to  remain  absent,  or 
where  a  citizen  of  this  State  shall  reside  elsewhere  and  become  a 
<sitizen  of  some  other  State  or  some  foreign  nation;  but  such  ex- 
patriation if  attempted  while  the  United  States  or  this  State  be  at 
war  with  any  foreign  nation  will  not  be  valid  except  where  he  haa 
actually  removed  and  become  a  citizen  of  some  other  State  or 
nation. 

This  statute  shows  that  our  Legislature  has  from  the  earliest 
period  of  our  State  existence  down  to  the  enactment  of  March  11, 
1862,  exercised  the  most  unlimited  right  to  declare  who  shall  be 
regarded  as  citizens,  and  how  and  by  what  acts  they  may  expatriate 
themselves. 

So  tenacious  have  been  our  people  to  affirm  the  right  of  volun- 
tary expatriation,  that  in  all  three  of  our  State  Constitutions  may 
be  found  the  same  provision  of  section  29,  article  13,  Bill  of 
Rights  of  our  present  Constitution,  "that  emigration  from  the 
State  shall  not  be  prohibited,"  thus  limiting  the  right  of  the  Legis- 
lature from  withholding  their  assent  to  voluntary  expatriation 
when  the  citizen  emigrated. 

So  perpetual  allegiance  finds  no  place  in  our  State  Constitution, 
nor  the  history  of  its  laws,  as  fully  expounded  by  this  court, 
opinion  by  Chief  Justice  Robertson,  in  Allberg  v.  Hawkins,  9 
Dana,  117,  where  the  removal  of  the  husband  to  the  province  of 
Texas,  and  the  remaining  there  by  his  widow,  after  his  death,  was 
regarded  as  an  expatriation  with  the  presumed  assent  of  the 
government  of  Kentucky,  and  a  bar  to  the  right  of  dower,  and 
had  the  provision  of  said  section  29  been  referred  to,  the  court 
might  have  said  with  the  positive  constitutional  sanction  of  the 
State. 

By  section  8,  article  3,  chapter  32,  1  Stant.  Rev.  Stat.,  the  rules 
for  determining  the  residence  of  a  party  offering  to  vote  are  pre- 
scribed, among  which  is  that  if  a  party  removed  to  another  State 
and  there  votes,  though  his  intention  was  to  return  to  this  State, 
he  loses  his  residence,  and,  by  reason  thereof,  his  right  to  vote, 
and  here  the  Legislature  has  prescribed  several  acts  by  which  a 
citizen  shall  be  deemed  to  have  expatriated  himself  and  thereby 
lose  his  right  of  suffrage,  but  these  statutes  have  never  been 
deemed  to  conflict  with  any  provision  of  the  Constitution,  and  the 


BUEKETT  V.  McCaKTY.  113 

Opinion  of  the  Court. 

difFerence  in  constitutional  power  to  enact  these  or  that  of  March 
11,  1862,  is  not  perceived ;  both  are  the  exercise  of  soverign  power 
not  delegated  to  the  National  government,  nor  prohibited  to  the 
States  by  the  United  States  Constitution,  nor  inhibited  by  the 
State  Constitution. 

It  is  true  that  the  National  judiciary  have  not  recognized  the 
right  of  the  citizen  to  expatriate  himself  from  the  United  States 
without  the  consent  of  the  government,  but  the  political  depart- 
ments have  seemed  to  recognize  this  as  the  right  of  the  citizens 
•of  this  and  other  nations. 

The  several  acts  of  Congress  authorizing  foreigners  to  be 
naturalized  require  that  they  should  by  oath  abjure  all  allegiance 
to  any  foreign  prince,  potentate,  or  sovereignty^  whatever,  whilst 
Attorney-General  Black,  August  17,  1857,  recognized  the  right  of 
expatriation  on  the  part  of  both  native  and  naturalized  citizens  by 
a  removal  to  foreign  countries  and  there  becoming  citizens,  which 
would  be  incompatible  with  their  allegiance  to  the  United  States. 

Opinions  of  Attorney-General  United  States,  General  Cass, 
whilst  Secretary  of  State  of  tiie  United  States,  in  a  letter  of  in- 
struction to  our  minister  at  Berlin,  July  8^  1859,  said :  ^^  The 
right  of  expatriation  cannot,  at  this  day,  be  doubted  or  denied  in 
the  United  States.'^  Law  Wheat  on  International  Law,  918.  Dr. 
Twist,  one  of  England's  most  eminent  civilians,  admits  that  the 
doctrine  of  perpetual  obedience  or  allegiance  to  a  government  ^^  is 
the  creature  of  civil  law,  a&d  finds  no  countenance  in  the  law  of 
nations.''    Twist's  Law  of  Nations,  Vol.  1,  chap.  19,  §  160,  p.  263. 

Nearly  all  the  civilised  nations,  and  certainly  nearly  all  the 
European  monarchies,  now  permit  expatriation,  including  France, 
Kussia,  Austria,  Bavaria,  Wurtemburg,  Prussia,  and  Spain.  Law 
Wheat  on  International  Law,  912-916.  Then  the  right  of  volun- 
tary expatriation,  or  the  right  of  the  citizen  by  the  consent  of  the 
government,  to  expatriate  himself  is  now  recognized  by  nearly  all 
of  the  civilized  powers  of  the  earth. 

That  the  government  has  the  ri^t  to  determine  when  the  citi* 
2en,  by  his  own  voluntary  act,  has  so  expatriated  himself  is  more 
tmiversally  admitted. 

The  government  being  sovereign  has  the  undoubted  right  to  pre- 

ecribe  the  duties  of  its  citizens,  and  to  declare  what  acts  are  in- 

consistent  with  that  tie  of  allegiance  which  binds  its  citizens  to  it, 

and  requires  protection  from  it  in  consideration  thereof,  else  it* 
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protecting  power  might  often  be  invoked  by  those  not  entitled  to 
its  protection,  because  of  not  observing  their  obligation  of  allegi- 
ance. This  continued  allegiance  and  the  continued  obligation  of 
the  government  in  return  therefor  must  necessarily  be  determined 
either  by  the  sovereign  or  the  citizen,  and  as  the  sovereign  in  all 
other  cases  prescribes  the  rules  of  duty  on  the  part  of  the  citizen 
and  the  punishment  for  a  breach  of  its  laws,  and  provides  the 
forum  in  which  this  shall  be  tried,  why  can  it  not  determine  and 
prescribe  when  and  by  what  act  this  tie  of  allegiance  may  be 
broken,  and  also  the  manner  of  ascertaining  the  fact  ?  This  is  but 
the  exercise  of  a  sovereign  right  not  delegated  to  the  United  States^ 
nor  prohibited  to  the  States,  and,  as  has  been  shown,  not  inhibited 
by  the  State  Constitution. 

Then  regarding  these  propositions  as  incontestable: 

1.  That  allegiance  is  due  from  the  citizen  to  the  State. 

2.  That  this  allegiance  is  not  perpetual,  but  may  be  severed  by 
the  voluntary  act  of  the  citizen,  especially  with  the  consent  of  the 
State. 

3.  That  the  State  being  sovereign  has  the  right  to  prescribe  the 
duty  of  the  citizen^  and  what  acts  inconsistent  with  its  own  well- 
being  shall  be  regarded  as  a  breach  of  this  tie  of  allegiance  and 
release  it  from  the  duty  of  protection,  and  may  prescribe  by  what 
acts  the  citizen  shall  be  deemed  to  have  expatriated  himself,  and 
thereby  forfeit  his  political  privileges. 

At  the  date  of  this  enactment  a  civil  war  was  raging  in  the 
United  States  in  which  the  govemm^it  of  the  United  States  on  one 
side  and  the  recently  formed  government  of  the  Confederate  States 
of  America  on  the  other  were  the  belligerents. 

The  people  of  those  States  of  the  American  Union  which  ad- 
hered to  its  cause  and  government  constituted  its  party,  and  the 
people  of  those  States  which  seceded  from  the  Union  and  adhered 
to  the  cause  of  the  Confederate  States  constituted  its  party.  A 
majority  of  the  people  of  Kentucky  had  by  several  elections  de- 
termined to  abide  in  the  Union ;  her  Legislature  had  made  common 
cause  with  the  United  States.  She  recognized  her  obligation  to 
furnish  her  quota  of  men  to  suppress  the  rebellion,  her  territory 
had  been  invaded  by  the  enemies'  troops,  many  of  her  towns  pos- 
sessed by  them,  her  railroads  controlled,  and  her  revenues  seized 
by  this  enemy,  and  finally  it  set  up  upon  her  soil  and  over  her 
people  a  hostile  revolutionary  State  government  with  a  provisional 
Governor,  Legislature,  judicial  and  ministerial  officers,  which  was 
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fully  recognized  by  the  Confederate  States  government  by  the  ad- 
mission of  representatives  and  senators  from  the  revolutionary 
State  governments  into  its  Congress^  and  fully  recognizing  it  as 
one  of  its  members. 

This  revolutionary  State  government  made  common  cause  with 
the  Confederate  States  and  both  by  their  combined  military  foroes 
were  attempting  to  overthrow  the  Intimate  State  government. 
To  prevent  her  citizens  from  giving  aid  and  comfort,  countenance 
or  assistance  to  these  belligerent  revolutionary  State  and  Con- 
federate governments,  the  Legislature  declared,  as  well  it  might, 
that  by  voluntarily  aiding  and  assisting  these  belligerent  enemies 
of  the  State  of  Kentucky  should  be  deemed  as  acts  of  expatriation 
on  the  part  of  any  of  her  citizens,  and  that  they  should  no  more  be 
citizens  without  her  consent  either  by  a  general  or  special  law. 

It  is  hard  to  conceive  a  case  in  which  a  State  in  the  exercise  of 
her  sovereignty  could  more  justifiably  declare  that  the  action  of  her 
citizens  should  debar  th^n  from  political  privileges  by  declaring 
that  their  own  hostile  acts  in  joining  her  belligerent  enemies  who 
were  trying  to  subdue  her  sovereignty,  subjugate  her  people,  and 
revolutionize  her  government  should  be  deemed  the  highest  and 
most  incontestable  evidence  that  they  were  no  longer  of  her,  identi- 
fied with  her  cause,  partakers  of  her  fortune,  or  willing  to  abide 
her  fate. 

This  was  the  voluntary  breaking  of  that  tie  of  allegiance  which 
binds  the  citizen  to  the  State,  and  fully  authorized  the  sovereign 
80  to  declare. 

If  the  citizen  does  not  owe  alliance  to  his  State  and  can  break 
this  tie,  some  power  or  tribunal  must  have  the  right  to  declare  by 
what  acts  such  tie  may  be  broken,  or,  in  other  words,  the  power 
to  prescribe  the  duty  of  the  citizen  must  reside  somewhere,  and 
some  power  must  exist  competent  to  declare  when  and  by  what 
acts  the  citizen  may  absolve  his  State  from  the  obligation  to  pro- 
tect him.  This  power  must  then  reside  either  in  the  sovereign  or 
the  citizen.  Can  there  be  any  doubt  that  it  resides  in  the 
sovereign,  to  be  directed,  controlled,  and  prescribed  by  the 
sovereign  masses  of  the  State  through  their  legislative  repre- 
sentatives ? 

Then  if  the  sovereign  has  a  right  to  determine  when  the  tie  of 
allegiance  is  broken,  or  by  what  acts  it  may  be  broken  so  as  to 
release  the  sovereign  from  the  duty  of  protection,  \)y  what  means 
shall  this  determination  h?  manifested  ?     Is  it  n3c?£sary  that  it 
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shall  be  by  indictment  or  information?    Could  this  be  an  appro- 
priate proceeding  for  such  purpose?     Should  an  indictment  or 
information  be  filed  to  test  the  qualification  of  the  surety  ?    And 
if  not,  why  should  such  proceedings  be  had  to  test  the  qualifica- 
tion of  the  voter  ?    And  in  times  of  revolution  and  turbulence  and 
commotion  when  the  courts  are  not  and  cannot  be  held,  is  the 
State  to  remain  wholly  at  the  mercy  of  the  revolutionist?    And 
shall  he  be  permitted  to  exercise  all  the  rights  and  privileges  of 
the  citizen  under  the  State  whilst  he  is  levying  war  on  the  State 
and  giving  aid  and  comfort  to  its  enemies  ?    Or  when  he  comes  to 
exercise  the  highest,  the  noblest,  and  most  important  franchise 
that  belongs  to  the  citizen,  and  that  which  in  times  of  perfect 
security  and  public  tranquillity  is  withheld  from  a  large  ma- 
jority of  citizens,  that  of  voting  for  the  public  organs  of  both  the 
State  and  !N'ational  governments,  is  it  at  all  unreasonable,  or  in 
the  least  a  stretch  of  power,  for  the  sovereign  to  demand  that  he 
ahould  by  his  own  oath  show  he  has  not  voluntarily  broken  the  tie 
of  allegiance  to  it,  and  has  not  voluntarily  perpetrated  such  acts  as 
it  has  said  shall  be  deemed  acts  of  expatriation  ?    And  can  it  not 
«s  legally  test  by  its  judges  of  election  these  qualifications  as  it 
'can  that  of  removal,  or  the  exercise  of  the  rights  of  citizenship  in 
any  other  State  ?    Indeed,  is  not  the  entering  the  military  service 
and  swearing  allegiance  to  such  insurgent  government,  and  th3 
noting  in  their  elections,  the  exercise  of  citizenship  therein,  as 
much  as  to  do  so  in  times  of  peace  in  that  of  any  other  State? 
And  is  not  this  an  allegiance  toward  these  insurgent  governments 
wholly  incompatible  with  allegiance  to  the  State  of  Kentucky,  and 
utterly  at  war  with  the  duties  of  a  loyal  citizen  ?    And  I  might 
;ask  what  other  tribunal  or  means  has  ever  been  provided  by  law 
to  test  the  legal  qualification  of  the  voter,  in  the  first  instance,  but 
the  judges  of  election?    If  a  man's  right  to  vote  be  questioned,  by 
what  means  and  before  what  forum  can  he  have  this  right  tested, 
in  the  first  instance,  other  than  the  judges  of  election?    So  far 
as  the  body  politic,  both  of  the  State  and  National  governments 
are  concerned  in  this  question  of  the  elective  franchise,  the  State 
Legislatures  are  the  sole  guardians,  because  the  right  to  vote  for 
representatives  in  Congress  and  for  President  and  Vice-President 
is  by  the  United  States  Constitution  regulated  by  the  provisions 
of  the  State  and  are  the  same  as  are  entitled  to  vote  for  the  most 
numerous  branch  of  the  State  Legislatures,  and  whom  the  State 
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admits  to  vote  for  its  representatives  is  entitled  to  vote  for  rep- 
resentatives in  Congress^  for  the  election  for  President  and  Vice- 
President,  and  the  State  Legislatures  elect  the  United  States. 
senators. 

But  at  last  the  question  may  be  finally  stated  as  follows  r 
There  is  an  insurgent  provisional  State  government,  which  con- 
stitutes part  of  the  insurgent  Confederate  government^  both  of 
which  are  at  war  with  the  State  of  Kentucky  and  the  United 
States;  a  minor  portion  of  the  people  of  Kentucky  give  their 
allegiance  and  assistance  to  these  insurgent  governments;  they 
vote  to  send  representatives  in  Congress  of  the  insuigent  Coa- 
federacy,  for  the  purpose  of  increasing  its  civil  power  and  military 
strength,  by  giving  it  all  the  material  support  possible  in  men  and 
money ;  they  adhere  to  its  fortunes,  desire  its  success,  and  whilst 
the  war  is  still  raging,  these  same  men  claim  to  exercise  the  high-- 
est,  noblest,  most  sacred,  and  important  rights  of  a  citizen  of  Ken- 
tucky and  of  the  United  States,  a  right  of  the  most  momentous, 
consequences  to  the  State  and  Ifation,  that  of  participating  in: 
their  political  affairs  and  their  elections,  and  claim  to  send  repre- 
sentatives to  the  State  Legislature  and  National  Congress,  wha 
would  sympathize  with  their  cause,  and  represent  their  sentiments, 
and  feelings,  and  who  would  by  all  means  and  in  every  manner 
possible  thwart  the  policy  of  the  State  and  Nation,  withhold  fronfc 
them  supplies  of  men  and  money,  and  in  every  way  reduce  their 
military  strength,  and  thus  dwarf  the  imlimited  and  essential 
powers  of  self-defense  and  self-preservation  on  the  part  of  legiti- 
mate State  and  National  governments  until  these  should  stand  a» 
mere  miserable,  drivelling,  impotent  pigmies  before  the  swelling 
giant  powers  of  these  insurgent,  revolutionary  organizations,, 
swollen  into  vast  proportions  by  their  own  aid.  Would  an  en- 
lightened. Christian,  proud,  chivalrous  people,  having  the  least 
regard  for  the  perpetuity  of  their  own  governments,  their  owi> 
equality  therein,  their  own  manhood,  any  pride  of  ancestry,  or 
country,  or  regard  for  their  posterity,  submit  to  such  a  political 
monstrosity?  And  would  not  a  Constitution  that  should  impose 
such  political  absurdities  be  discreditable  to  the  intelligence  and 
civilization  of  the  age?  In  politics  it  would  be  a  monstrosity  un- 
equalled, the  reductio  absurdum. 

It  has  been  fully  shown  that  so  far  from  a  conviction  of  crime^ 
this  statute  exonerates  from  the  crime  of  treason  denounced  by 
the  State  Constitution,  also  from  the  crime  of  felony  denounced 
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hy  the  statute  of  October  1,  1861;  it  is  simply  what  it  professes 
to  be,  a  law  defining  and  ascertaining  who  are  citizens,  and  bj 
what  acts  the  citizen  shall  be  deemed  to  have  yoluntarily  ex- 
patriated himself,  by  the  assent  of  the  State;  thus  instead  of  pun- 
ishing them  as  citizens,  declaring  such  acts  shall  be  deemed  acta 
of  expatriation,  and  not  acts  of  treason  or  felony. 

This  statute  has  been  unconditionally  repealed;  it  is  to  be  re- 
gretted it  could  not  have  rested  here,  without  asking  the  judiciary 
to  dwarf  the  inherent  giant  powers,  belonging  to  legitimate  govern- 
ment to  perpetuate  their  own  existence,  until  in  future  revolutions 
these  shall  be  found  wholly  incapable  of  resisting  the  rebellious  by 
whom  they  may  be  assailed. 


Jas.  Harlan's  Admb.  v.  Oblando  Beown. 

Specific  Performance  of  Executory  Contract  to  Convey  Land. 

In  general  it  may  be  stated  that  to  entitle  a  party  to  a  specific  per< 
formance  he  must  show  that  he  has  been  in  no  default  in  not  performing 
the  agreement,  and  that  he  has  taken  all  proper  steps  toward  the  per- 
formance on  his  own  part. 
Same  —  Coercion  of  Title. 

Where  a  purchaser  or  his  privies  seek  to  coerce  the  title  a  payment 
of  the  purchase  price  must  be  averred  and  proven  if  denied. 

Same  —  Grantee  Giving  Note  in  Bank  with  Grantor  as  Indorser  Did  Not  Dis- 
charge Vendor's  Lien. 

Before  the  vendor  can  be  made  to  surrender  his  title  it  must  appear 
that  he  has  been  paid^  or  that  by  his  own  act  the  lien  has  been  discharged. 
The  giving  a  note  in  bank  with  him  lis  indorser  and  getting  the  proceeds 
by  the  grantor  did  not  discharge  the  lien;  it  was  not  a  payment  until 
the  note  in  bank  was  discharged,  or  grantor  released  from  liability  thereon. 

Same  —  Original  Evidence  of  Debt. 

In  this  case  no  conveyance  has  been  made,  the  grantor  has  given  no 
credit,  nor  changed  the  original  evidence  of  the  indebtedness. 

APPEAL   FBOM   FBANKLIN   OIEOUIT    COUBT. 
October  2,  1866. 
Opiniojs-  of  the  Coubt  by  Judge  Williams  : 
Brown  sold  to  Harlan  a  house  and  lot  in  Frankfort,  April  1, 
1844,  at  $5,500,  to  be  paid  at  five  years'  date,  to  bear  interest  from 
date,  to  be  paid  yearly,  a  deed  of  conveyance  to  be  made  on  the 
payment  of  the  purchase  price. 
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Numerous  payments  were  made  by  Harlan,  when  Batchelory 
then  a  clerk  and  bookkeeper  in  the  Farmers'  Bank,  was  requested 
to  state  the  account  and  strike  the  balance  from  data  furnished  by 
Harlan,  which  he  did,  showing  the  remainder  due  September  1, 

1859,  to  be  $3,246.80.  Twelve  days  thereafter  Harlan  made  his 
note,  with  Brown  as  his  only  surety,  to  the  Farmers^  Bank  for 
$2,993.75,  which  the  bank  discounted,  and  Harlan  gave  Brown  a 
check  for  the  proceeds,  $2,933.90. 

June  7,  1860,  Harlan  wrote  a  note  to  Brown  in  response  to  a 
request  to  raise  some  money  for  him,  in  which  he  says,  ^^  I  have 
made  no  calculation  of  the  balance  due  you  lately;  my  recollection 
is  between  $200  and  $300." 

Harlan  died  in  1863,  the  title  never  having  been  conveyed.  His 
administrator  filed  this  bill  suggesting  a  deficiency  of  assets  to  pay 
his  debts,  as  he  had  become  largely  indebted  as  surety  for  parties 
who  had  proved  insolvent,  make  his  widow  and  heirs  and  creditors 
and  said  Brown  parties,  alleged  that  decedent  had  paid  Brown  for 
the  house  and  lot,  and  that  he  be  compelled  to  convey.  Brown  an- 
swered, denying  the  payment  of  the  purchase  price,  set  out  that 
he  had  gone  Harlan's  surety  in  the  note  to  the  Farmers'  Bank  for 
$2,993.75,  had  gotten  the  proceeds  but  it  was  not  received  as  a 
payment,  no  credit  therefor  was  entered,  and  being  bound  himself 
for  the  return  of  the  money  to  the  bank  he  held  the  title  as  security, 
that  Harlan  had  renewed  said  debt  with  him  still  as  surety  until 
his  death,  and  $2,400  of  the  principal  still  remained  due  the  bank ; 
by  a  subsequent  amendment  he  exhibits  Harlan's  letter  of  June  7, 

1860,  and  asserts  that  a  balance  of  over  $300  remains  still  due 
him  when  the  bank  debt  is  paid ;  he  asks  that  a  prior  lien  be  ad- 
judged him  for  the  amount  of  the  bank  debt  and  this  remainder, 
and  makes  his  answer  a  cross-petition  <  against  the  administrator, 
who  replied  and  protested  against  any  judgment  in  Brown's  favor. 

The  court  adjudged  that  a  final  settlement  was  had,  and  that 
the  amount  of  the  proceeds  of  the  note  to  the  Farmers'  Bank  was 
the  sum  due  from  Harlan,  and  that  Brown  still  held  the  title  as 
surety  for  the  payment  of  this  bank  debt,  but  as  the  bank  was  no 
party  to  Brown's  pleadings  the  submission  was  set  aside  with 
leave  to  amend ;  subsequently  at  the  request  of  both  parties  a  final 
judgment  was  pronounced  upon  the  pleadings  without  amendment, 
when  the  court  dismissed  the  suit  against  Brown  so  far  as  it 
sought  the  tide  and  dismissed  his  cross-petition  so  far  as  it  sought 
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a  judgment  over  for  any  balance  due  him  and  affirmed  the  previous 
interlocutory  judgment;  all  these  dismissals  were,  however,  with* 
out  prejudice,  and  from  which  both  parties  have  appealed. 

There  are  two  main  questicms  in  the  case.  1.  Is  there  any  re- 
mainder over  and  above  the  bank  debt  due  on  the  purchase  price  f 
2.  Has  Brown's  lien  been  discharged  or  displaced  by  his  reoep* 
tion  of  the  prooeeds  of  the  bank  debt  ?  Or  does  he  still  hold  the 
title  for  its  payment  t 

It  is  most  evident  from  BatcheWs  statement  that  there  was 
due  Brown,  September  1,  1859,  after  allowing  all  the  credits 
elaimed  by  Harlan,  $3,246.80,  which  would  leave  due  to  Brown^ 
$312.90,  after  deducting  $2,933.90,  the  proceeds  of  the  bank  debt, 
and  Harlan  doubtless  referred  to  this  balance  in  his  letter  of  June 
7,  1860. 

The  court,  therefore,  erred  in  not  allowing  Brown  this  $312.90^ 
with  annual  interest  from  September  1, 1859. 

There  might  be  various  reasons  why  the  bank  note  was  made 
for  odd  dollars  and  cents,  and  though,  in  the  absence  of  all  proof,, 
this  might  raise  the  presumption  that  it  was  made  for  such  ezaet 
sum  that  its  proceeds  would  be  equivalent  to  the  balance  due,  yet 
certainly  this  is  not  sufficient  to  overbalance  a  deliberately  stated 
account  showing  the  debts  and  credits  with  the  balance  stated,  and 
subsequent  acknowledgment  of  a  still  outstanding  remainder 
due,  especially  when  one  of  the  alternate  amounts,  so  acknowl- 
edged, so  nearly  corresponds  witli  the  balance  as  shown  by  thia 
stated  account,  and  this  too  made  from  dates  furnished  by  Harlan. 

The  value  of  Mrs.  Harlan's  dower  interest  will  be  greatly  en- 
hanced by  the  displacement  of  Brown's  lien,  as  to  the  bank  debt, 
and  the  other  creditors  pro  rata  increased  also,  all,  howev^,  to  the- 
injury  of  Brown,  as  Harlan's  estate  is  largely  insolvent  Brown,, 
therefore,  must  lose  whatever  his  estate 'cannot  pay  of  this  bank 
debt,  unless  he  be  allowed  a  prior  lien. 

There  is  no  direct  proof  of  any  special  understanding  between 
Brown  and  Harlan  as  to  whether  the  former  was  to  retain  the 
title  until  the  bank  debt  was  paid,  but  we  are  left  to  determine  as 
to  this  from  the  circumstances. 

The  indulgence  of  more  than  ten  years  after  the  purchase  price 
had  become  due,  before  this  note  in  bank  was  given,  evidences  the 
very  kind  and  intimate  personal  relations  which  must  have  existed 
between  the  parties,  and  all  the  correspondence  attests  the  same,. 
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as  well  as  that  Harlan  was  then  hard  run  and  perhaps  embarrassed. 
Brown's  necessities,  together  with  his  long  forbearance,  and  the 
loose  state  of  the  accounts  seem  to  have  made  Harlan  anxious  to> 
get  a  proper  statement  of  his  indebtedness,  and  to  arrange  the  re- 
mainder to  suit  Brown's  condition. 

Having  ascertained  this  remainder,  doubtless  the  expedient  of 
a  borrow  from  the  bank  was  the  most  convenient,  if,  indeed,  not. 
the  only  available  means  of  raising  the  money. 

The  still  permitting  the  title  to  remain  in  Brown  and  so  con- 
tinuing although  Harlan  lived  for  about  four  years  afterward  is  a 
significant  fact  It  may  be  said  the  remaining  $300  and  odd  dol- 
lars still  due  upon  Che  purchase  price  was  a  sufficient  reason  for 
Harlan's  not  asking  or  for  Brown's  not  conveying  the  title,  but  if 
Brown  was  willing  to  indorse  for  Harlan  to  the  amount  of  near 
$8,000  and  not  retain  a  lien  therefor  how  much  less  would  he- 
retain  the  title  to  secure  only  $300. 

Brown  still  held  Harlan's  obligation  for  the  purchase  price ;  this 
was  neither  surrendered  nor  credited ;  if  Brown  was  not  to  retain 
the  lien  until  this  bank  debt  was  made  a  deed  would  most  likely 
have  been  made  even  if  a  lien  for  the  300  odd  dollars  of  the  re- 
maining purchase  money  not  paid  by  the  proceeds  of  the  bank  debt 
had  been  reserved  therein,  especially  when  the  parties  had  so  nearly 
settled  this  transaction  of  more  than  fifteen  years'  standing. 

Had  this  note  been  made  payable  to  the  order  of  Brown  instead 
of  the  bank,  though  he  might  have  indorsed  it  to  the  bank  and 
gotten  its  proceeds,  this  would  not  have  extinguished  his  lien,  as 
it  would  not  in  reality  have  been  a  payment  until  the  note  shoidd 
be  fully  discharged.  Brown  was  the  sole  indorser,  and  his  lia- 
bility to  the  bank  was  precisely  the  same  as  if  the  note  had  been 
payable  to  him  and  he  had  indorsed  it,  and  Harlan's  liability  was 
likewise  precisely  the  same. 

As  the  legal  responsibilities  of  both  Brown  and  Harlan  were 
precisely  the  same  to  the  bank,  what  principle  of  equity  will 
relieve  Harlan  from  a  responsibility  on  the  mere  form  of  the  note 
and  deprive  Brown  of  so  important  a  right  ? 

Brown  being  the  sole  indorser,  together  with  the  retention  of 
the  title,  and  not  giving  credit  for  the  proceeds  of  the  bank  debt, 
are  strong  indications  that  he  was  still  to  retain  the  lien. 

Had  Brown  given  to  Harlan  a  memorandum  to  the  effect  that 
he  had  indorsed  for  him  in  bank  that  the  proceeds  of  note  had 
been  paid  to  Brown  and  that  when  the  note  in  bank  was  fully 


122  Kentucky  Opinions. 

Opinion  of  the  Court. 


paid  or  Brown  discharged  from  liability  thereon  it  should  be 
T^arded  as  a  payment  on  the  house  and  lot^  could  there  have  been 
any  doubt  as  to  Brown's  lien  still  continuing?  Yet  do  not  the 
evidence  and  circumstances  clearly  indicate  this,  and  are  not 
Brown's  rights  precisely  the  same  as  if  he  had  given  such  a 
memorandum  t 

Had  Brown  not  gone  Harlan's  surety,  and  Harlan  had  not 
paid  him,  as  he  would  not  have  done,  at  least  with  the  proceeds 
of  a  note  for  which  Brown  was  stiU  liable,  his  original  lien  would 
stiU  exist,  and  be  superior  to  either  the  dower  right  of  the  widow 
or  the  claims  of  the  other  creditors.  Harlan's  means  have  been 
reduced  nothing  because  of  the  payment  of  the  proceeds  of  this 
bank  debt  only  so  far  as  he  reduced  it ;  then  by  allowing  a  prior 
lien  for  its  amount  now  due,  will  stiU  leave  iixe  widow  and  the 
other  creditors  in  precisely  as  good  condition  as  if  this  bank  debt 
had  never  been  credited,  and  at  the  same  time  will  not  deprive 
Brown  of  his  equitable  lien. 

If  Brown  is  not  allowed  this  lien  he  does  not  get  the  price  for 
i«rhich  he  sold  the  house  and  lot  by  the  exact  difference  between 
the  amount  of  this  bank  debt  and  the  amount  Harlan's  estate  can 
pay  on  it,  and  thus  his  original  purchase  price  will  be  reduced, 
not  by  a  real  payment,  but  by  the  action  of  the  law  and  its  courts. 
By  allowing  Brown  a  prior  lien  exact  and  substantial  justice 
will  be  done  all  parties,  according  to  the  original  contract  and 
intention  of  the  parties ;  by  refusing  the  widow  and  other  creditors 
are  benefited  at  Brown's  expense. 

In  2  Story's  Equity  Jurisprudence,  585,  section  1224,  it  is 
said: 

"  Generally  speaking,  the  lien  of  the  vendor  exists,  and 
the  burden  of  proof  is  on  the  purchaser  to  establish  tbat, 
in  the  particular  case,  it  has  been  intentionally  displaced 
or  waived  by  the  consent  of  the  parties.  If,  under  all 
the  circumstances,  it  remains  in  doubt,  then  the  lien 
attaches." 
And  in  section  1225  Story  says: 

"  If,  upon  the  face  of  the  conveyance,  the  consideration 
is  expressed  to  be  paid,  and  even  a  receipt  therefor  is 
indorsed  upon  the  back  of  it,  and  yet,  in  point  of  fact, 
the  purchase  money  has  not  been  paid,  the  lien  is  not 
gone;  it  attaches  against  the  vendee  and  persons  claim- 
ing as  volunteers,  or  with  notice  under  him." 
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It  is  true  that  our  statute  has  innovated  upon  these  equitable 
rules  so  far,  hut  ordy  so  far,  as  that  when  the  legal  title  is  con- 
veyed the  unpaid  purchase  price  must  be  stated  in  order  to  retain 
a  lien  against  an  innocent  purchaser  and  creditors,  but  does  not 
destroy  the  equitable  lien  as  between  the  parties.  Neal  et  al.  v. 
Davis,  17  B.  Mon.  148. 

Again,  this  suit  seeks,  substantially,  a  specific  performance  of 
the  contract. 

In  section  771,  page  89,  Story  says : 

"  In  general  it  may  be  stated  that  to  entitle  a  party  to 
a  specific  performance,,  he  must  show  that  he  ha£  been 
in  no  default  in  not  performing  the  agreement,  and  that 
he  has  taken  all  proper  steps  toward  the  performance  on 
his  own  part." 
When  a  purchaser  or  his  privies  seek  to  coerce  a  title,  payment 
of  the  purchase  price  must  be  averred  and  proved  if  denied ;  the 
payment  is  here  denied ;  if  the  evidence  and  circumstances,  there- 
fore, stood  in  equipoise,  the  lien  should  be  allowed.    In  Honore's 
Exr.  17.  Bakewell,  6  B.  Mon.  67,  this  court  held  that  where  Honore 
had  sold  to  BeU  certain  premises,  conveyed  by  deed  specifying  the 
payments  to  be  made,  and  Bell,  the  grantee,  had  afterward  sold 
and  conveyed  a  portion  of  the  premises  to  Bakewell,  with  the 
right  of  Bakewell  to  pay  the  purchase  price  to  Honore  and  have 
Bell  relieved;  Bakewell  afterward  executed  his  notes  to  Honore 
and  procured  Bellas  release  to  the  same  amount,  and  subsequently 
having  mortgaged  the  premises  to  Hites,  and  becoming  insolvent, 
a  question  whether-  Honore  held  a  lien  prior  to  the  mortgagee's 
was  presented,  and  this  court  held  that  the  release  of  Bell  by 
Honore  was  the  release  of  Honore's  lien  as  to  Bell,  but  that  as 
BeU  had  a  lien  as  against  Bakewell  the  acceptance  of  Bakewell's 
notes  in  payment  of  Bell's  notes  transferred  his  lien  on  Bakewell 
to  Honore. 

Here  it  was  expressly  agreed  that  Bell  should  be  released,  and, 
of  course,  the  lien  as  to  him  must  also  be  released,  but  as  Bell's 
lien  on  Bakewell  was  not  actually  paid  by  the  execution  of  the 
notes  by  Bakewell  to  Honore,  this  court  held  that  the  lien  was 
not  canceled,  and  decreed  Honore's  execution  a  superior  lien  to 
the  mortgagee's.  This  is  a  very  strong  case  requiring  either 
4Utoal  payment,  or  an  express  agreement  to  displace  or  cancel  a 
vendor's  lien  —  much  stronger  than  the  one  now  under  considera- 
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tion.  In  that  case  the  title  was  conveyed  with  a  statement  as  to 
the  outstanding  payments.  Bakewell,  by  the  consent  of  Honore, 
had  changed  the  diaracter  of  the  evidences  of  payments  as  de- 
scribed in  Bell's  deed  to  Bakewell^  yet  this  court  held  that  had 
Bakewell  made  his  notes  to  Bell,  and  he  had  assigned  them  to 
Honore,  there  would  have  been  a  lien,  and  had  these  assigned 
notes  been  renewed  by  Bakewell  to  Honore,  that  though  this  would 
have  released  Bell  as  assignor,  it  would  not  have  released  Honore's 
lien  acquired  from  Bell.  In  Zephaniah  Williams  v.  Gorham  and 
Swigert,  MSS.  opinion,  July,  1830,  this  court  held  that  as  Swigert 
held  the  title  to  the  lot  belonging  to  Gk)rham  when  he  went  Goi^ 
ham's  surety,  who  was  insolvent,  that  this  was  an  indemnity  to 
the  extent  that  the  purchase  money  had  been  paid  and  that  an 
attaching  creditor  who  comes  into  equity  on  the  sole  ground  of 
Gbrham's  insolvency  had  no  right  to  take  out  of  Swigert's  hands 
this  indemnity.  If  the  bare  possession  of  title  at  the  time  of 
going  surety  could  create  a  lien,  though  the  party  be  insolvent, 
how  much  clearer  is  the  lien  of  the  vendor  who  retains  the  title 
for  the  payment  of  the  purchase  money,  and  who  afterward 
enables  his  vendee  to  raise  a  part  of  the  money  by  indorsing  for 
him,  but  still  retains  the  title  and  gives  no  credit  for  the  money 
so  received,  and  acknowledges  payment  only  so  far  as  the  debt  in 
which  he  is  surety  is  actually  paid  and  he  released. 

Before  Brown  can  be  made  to  surrender  his  title,  it  must  ap- 
pear that  he  has  been  paid  or  that  by  his  own  act  the  lien  has  heetf 
released;  the  giving  a  note  in  bank  with  him  as  indorser  and 
getting  the  proceeds  by  Brown  did  not  necessarily  discharge  or 
displace  his  lien ;  it  was  not  in  fact  a  payment  until  the  note  in 
bank  was  discharged  or  Brown  released  from  liability  thereon. 
Nor  does  Harlan's  note  to  Brown  of  June  7,  1860,  necessarily 
imply  that  all  the  purchase  price  has  been  paid  but  the  $200  or 
$300  mentioned  therein ;  this  note  was  in  answer  to  a  request  for 
further  payment  by  Brown.  Harlan  knew  he  had  no  right  to 
request  the  money  due  the  bank,  therefore  the  allusion  was  to  the 
remainder  due  beside  the  bank  debt,  and,  in  this  light,  is  not  .even 
an  indication  that  Harlan  was  referring  to  the  lien  or  meant  to 
assert  that  all  the  purchase  price,  but  the  amount  named,  had 
been  paid,  but  meant  what  it  says,  that  there  was  due  to  Brown 
only  the  amount  named,  not  that  a  large  amount  was  not  still  due 
the  bank.    Brown's  stronger  equity  stands  upon  his  original  lien. 
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as  it  has  never  been  discharged  or  released.  Still,  under  the 
anthority  of  the  last-recited  case,  it  might  well  be  predicated  upon 
his  suretyship.  Brown,  and  not  the  bank,  holds  the  lien ;  it  was, 
therefore,  an  essential  party  to  his  cross-petition.  It  is  true  that 
the  court  should  see  a  sufficiency  of  the  proceeds  of  the  house  and 
lot  applied  to  the  discharge  of  this  debt ;  as  the  bank  is  already  a 
party  to  the  administrator's  suit  this  can  be  done  without  its  being 
a  party  to  Brown's  crossHsuit ;  as  Harlan's  estate  is  liable  for  this 
bank  debt  his  administrators  have  an  interest  in  its  discharge 
which  the  court  should  protect. 

An  examination  of  the  cases  referred  to  by  the  counsel  for 
Harlan's  administrator  and  widow  show  that  they  do  not  apply  to 
this  case.  Francis  v.  Hazelrigg's  Exrs.,  Hardin,  48,  49,  involved 
the  question  whether  if  a  vendor  should  take  personal  security 
he  did  not,  by  that  act,  destroy  the  presumption  of  lien  in  favor 
of  a  vendor,  and  it  was  so  held. 

In  the  case  of  Calcord  v.  Seamons,  6  B.  Mon.  265,  Calcord 
sold  and  conveyed  to  Hedges  a  tract  of  land.  Calcord  owed 
Seamons  $533.09  and  paid  it  by  getting  Hedges  to  execute  his 
note  to  Seamonds  and  thereupon  Calcord  credited  Hedges'  note 
to  him  with  the  amount. 

Hedges  still  owing  Calcord  about  $15,000  resold  the  land  to 
Calcord  who  again  sold  it  to  Seamonds  for  $9,000,  who  claimed 
he  had  a  lien  on  the  land  for  Hedges'  note  to  him  and  wanted  to 
deduct  it  out  of  the  purchase  price  of  $9,000  to  Calcord.  But 
here  the  vendor  had  given  a  credit  to  his  vendee  and  thereby  re- 
leased his  lien,  and  Seamonds,  when  he  took  the  note  to  Hedges, 
did  not  provide  for  any  continuing  lien,  and  as  Calcord  had 
already  conveyed  the  legal  title  to  Hedges,  it  may  well  be  doubted 
whether  Seamons  could  have  done  so. 

In  Muir  v.  Cross,  etc,  10  B.  Mon.  277,  Hill  conveyed  a  tract 
of  land  to  Haskins,  reciting  the  consideration  of  four  notes  of 
$1,095  each,  payable  quarterly.  Cross  conveyed  another  tract  to 
Haskins  for  his  note  of  $900. 

Haskins  sold  and  conveyed  to  Muir  both  tracts  for  the  recited 
consideration  of  $8,050  paid.  Muir,  however,  gave  to  Haskins 
his  note  for  $1,350. 

After  Hill's  sale  to  Haskins  and  Cross'  sale  to  Haskins,  and 
before  Haskins'  sale  to  Muir  HiU  gave  Cross  a  mortgage  on 
slaves  and  personalty,  including  the  two  last  notes  of  Haskins  to 
HilL 
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Hill  having  died,  his  administrator  and  Cross  had  a  setdemeiit,. 
after  the  oonvejance  to  Muir,  in  which  the  last  mortgage  notefr 
became  Cross'  property,  and  the  first  was  retained  by  the  ad- 
ministrator. Cross  and  TTaskinfl  also  had  a  settlement  in  which 
Cross  surrendered  to  Haskins  said  note  and  took  from  him  Muir's 
note,  and  received  Haskins'  note  to  himself  for  the  balance  due 
between  them* 

Hill's  administrator  then  sought  to  hold  a  lien  for  the  HafikiuB 
note  received  from  Cross  against  Muir,  Haskins'  v^idee.  Muir 
resisted  this,  and  also  insisted  that  if  it  was  allowed  he  should 
have  a  credit  on  the  note  executed  by  him  to  Haskins  which  was 
then  held  by  Cross. 

Two  settlements  had  occurred  between  Cross  and  Haskins,  in 
which  the  note  originally  given  by  Haskins  to  Cross  for  the  land 
purchased  was  settled,  and  a  balance  of  $1,500  against  Haskins 
for  which  he  executed  his  note  on  the  first  settlement ;  subsequently 
in  another  settlement  this  $1,500  note,  and  a  note  for  $1,095, 
given  by  Haskins  to  Hill,  is  charged  to  Haskins  and  he  credited 
by  Muir's  note  to  him  for  $1,250. 

This  court  held  that  Hill's  administrator  still  held  a  lien  for 
the  note  of  Haskins  which  had  been  mortgaged  to  Cross,  but  which 
he  had  gotten  back  from  Cross,  but  that  as  to  the  other  note  which 
had  been  settled  between  Cross  and  Haskins,  no  lien  survived 
after  said  settlement,  and  that  Muir  had  an  equity  to  have  a 
sufficiency  of  his  indebtedness  to  Haskins  appropriated  to  the 
extinguishment  of  the  prior  lien  of  Hill's  administrator  on  the 
Haskins  note,  notwithstanding  his  note  had  been  assigned  to  Cross. 

Various  items  not  connected  with  the  land  notes  had  been  con- 
sidered in  these  settlements  between  Cross  and  Haskins,  and  it 
was  impossible  for  the  court  to  distinguish  how  much  or  how 
little  of  the  land  debts  had  really  been  paid,  and  as  the  written 
evidence  of  the  debts  had  been  surrendered  and  other  notes  taken 
which  changed  the  evidences  and  the  title  had  been  conveyed,  the 
court  held  that  no  lien  as  to  these  survived  the  settlements. 

In  the  case  of  McClure,  etc.  v.  Harris,  12  B.  Mon.  261,  Harris 
having  purchased  of  Halman  214  acres  of  land  for  which  the 
latter  held  the  title  bond  of  Petty,  the  latter  by  agreement  of  all 
parties  conveyed  the  land  to  Harris,  who  undertook  to  pay  him 
$190  and  $1,810  to  McClure  &  McBrayer,  being  the  $2,000 
agreed  to  be  paid  by  Harris  to  Halman,  as  the  consideration  for 


Haslan's  Admb.  v.  Bbown.  12T 

Opinion  of  the  Court. 

the  land,  and  to  secure  these  debts  Harris  executed  a  mortgage 
on  this  214:  acres  so  conveyed  to  him,  also  on  160  acres  which  he 
previonaly  owned. 

H.arris   having  died,  his  widow  claimed  dower  and  that  her 

equity  i^as   superior  to  the  mortgage  debts;  to  defeat  this  the 

creditOTs  asserted  that  their  debts  being  for  the  original  purchase 

price  iMid  a  superior  lien  to  the  widow^s  claim  of  dower.     The 

court  held  as  the  husband  had  obtained  the  legal  title,  and  as  the 

notes  were  not  given  to  his  original  vendor  but  to  his  vendor'^ 

creditors  who  obtained  an  additional  security  by  the  mortgage 

on  both  tracts  of  land  that  this  repelled  the  inference  that  they 

depended  on  the  vendor's  lien  and  that  they  held  under  the  mort* 

gage  and  subordinate  to  the  widow. 

This  rather  lengthy  analysis  of  these  cases  has  been  made  to 
show  that  no  principle  was  involved  or  could  have  been  adjudi* 
cated  which  is  now  applied  or  involved  between  these  parties. 

In  this  case  no  conveyance  has  been  made  by  the  vendor,  he  hafr 
given  no  credit,  nor  changed  the  original  evidence  of  indebtedness, 
the  vendee's  administrators  plead  a  payment  and  discharge  of  the 
lien,  and  we  are  to  adjudicate  on  the  fact  whether  this  be  so. 

This  court  is  unanimous  that  Brown  should  be  allowed  the 
$312.90,  the  remainder  of  the  purchase  price  over  and  above  the 
amount  of  the  proceeds  of  the  bank  debt,  together  with  annual 
interest  from  September  1, 1859,  and  that  the  judgment  should  be 
reversed  with  directions  to  allow  this. 

But  as  to  Brown's  claim  setting  up  a  prior  lien  for  the  amount 
of  the  bank  debt  yet  unpaid  the  court  Is  equally  divided,  the  chief 
justice  and  Judge  Williams  holding  that  such  lien  should  be 
allowed,  and  Judge  Robertson  and  Judge  Hardin  contra^  that  the 
reception  of  the  proceeds  of  the  bank  debt  was  a  payment  to  Brown 
and  a  discharge  pro  tanto  of  his  lien;  this  equal  division  of  the 
court  affirms  the  judgment  below  as  to  this  matter. 

The  court  unanimously  affirms  the  refusal  of  the  court  to  compel 
Brown  to  convey  the  title  to  Harlan's  heirs,  as  this  should  not  be 
done  until  the  purchase  price  is  entirely  discharged. 

Wherefore,  the  judgment  is  reversed  as  to  Brown,  with  direc- 
tions to  allow  him  the  remainder  of  the  purchase  money,  and  it  is 
affirmed  by  a  divided  court  so  far  as  it  allowed  a  prior  lien  for  the 
bank  debt,  and  as  to  Harlan's  administrator,  etc.,  the  jnds^meut  li? 
affirmed  bv  a  unanimous  court. 


128  Kentucky  Opinions. 

Opinion  of  the  Oourt. 


W.  H.  Beazley  v.  John  Maebt  and  Othees. 

Pleading  —  Verification  by  Wife. 

The  wife  cannot  verify  a  pleading  for  her  husband^  unless  she  states 
that  she  is  his  agent. 

Process  —  Constnictiye  Service  —  Appeal  —  Appearance. 

By  an  appeal  from  a  judgment  rendered  on  constructive  service  of 
.process  appearance  is  entered  and  tlie  party  is  bound  to  present  his  de- 
fense >vhen  the  judgment  is  reversed,  or  move  for  time  to  do  so. 

APPEAL  FBOM  OABKARD  CIECUIT  OOUBT. 
June  9,  1866. 

Opinion  of  the  Court  by  Judge  Williams: 

The  judgment  in  the  conBolidatecT  cases  of  Maret  and  others 
jigainst  W.  H.  Beazley  was  before  this  court  and  reversed  at  its 
December  term^  1864;  the  proceedings  were  against  Beajzlej  on 
constructive  service  of  process,  but  when  he  appealed  from  the 
judgment  below  his  appearance  was  entered. 

On  the  return  of  the  case  the  court  below  at  its  March  term, 
1865,  rendered  another  judgment,  conformable  to  the  opinion  of 
this  court. 

On  the  same  day  of  the  term  an  answer  and  petition  in  the  name 
of  defendant  sworn  to  by  his  wife  was  offered  and  rejected  by  the 
-court  She  filed  an  affidavit  and  asked  to  be  permitted  to  de- 
fend for  her  husband,  but  does  not  anywhere  state  that  she  was  his 
^igent. 

At  the  September  term,  1865,  of  the  court  sixty  days  were 
panted  defendant  Beazley  to  file  his  answer,  counterclaims,  erosa- 
petitions,  etc.,  to  have  the  same  effect  as  if  then  filed. 

In  the  meantime  an  appeal  to  this  court  was  being  prosecuted 
to  reverse  the  judgment  rendered  on  the  return  of  the  cause  from 
this  court,  and  which  judgment  was  affirmed  by  this  oourt  Septem- 
ber 15,  1865. 

The  mandate  of  this  court  on  this  affirmance  was  Eled  in  the 
<50urt  below  at  its  February  term,  1866,  and  on  the  twentieth  day 
of  the  month,  three  dajj  thereafter,  defendant  Beazley  offered  to 
file  his  answer  and  amended  answer,  which  was  objected  to,  and 
the  objection  sustained,  from  which  order  he  prosecutes  this  appeal. 

In  these  answers  he  presents  a  substantial  defense  for  nearly 
$2,000  to  Mrs.  Lucy  Beazley's  claim. 
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He  also  presents  substantial  reasons  why  the  claim  of  John  S. 
Gill  and  Jas.  S.  Robinson  should  not  have  been  allowed  against 
him  personally,  as  these  were  claims  against  his  decedent,  B.  F. 
Beazley,  deceased,  of  whose  estate  he  had  been  administrator. 

But  as  his  appearance  was  entered  to  the  various  suits  by  his 
appeal  in  1864,  he  comes  now  too  late  to  be  heard  on  defenses 
which  then  existed. 

These  judgments  first  being  on  constructive  notice  he  had  five 
years  to  come  in  by  petition  to  open  them  and  set  them  aside,  but 
having  appealed  he  was  bound  to  present  his  defense  when  the 
judgments  were  Brst  reversed,  or  move  for  time  to  do  so,  if  he  had 
substantial  reasons  for  delay,  before  any  subsequent  judgment 
should  be  rendered,  as  this  would  be  upon  actual  appearance;  he 
neither  presented  this  defense  nor  moved  for  additional  time. 

The  court  at  a  subsequent  term  gave  him  sixty  days  to  file  his 
defenses,  the  legality  of  which  might  well  be  doubted,  yet  he  did 
not  present  his  defense  within  this  period,  nor  does  he  assign  any 
substantial  reason  for  not  doing  so. 

As  by  section  14,  Civil  Code,  he  will  not  be  cut  oflf  from  seek- 
ing a  recovery  on  his  claims  against  Lucy  Beazley,  and  as  he  will 
be  entitled  to  resort  to  the  estate  of  B.  F.  Beazley  for  the  amount 
of  the  debts  paid  to  Gill  and  Robinson  for  it,  his  vendees  against 
them  will,  perhaps,  do  him  all  the  justice  within  the  court's  power, 
even  if  these  answers  had  been  presented  in  time. 

The  sale  of  the  property  being  beyond  the  control  of  the  court 
the  sacrifice  by  reason  thereof  could  not  be  redressed  by  these  de- 
fenses, and  as  he  may  by  independent  action,  perhaps,  recover  the 
amount  unjustly  recovered  from  him,  should  he  establish  the  facts 
presented  in  his  answers,  the  seeming  hardship  of  his  case  is 
greatly  relieved;  but  however  this  may  be,  the  defenses  set  up 
cannot  be  allowed  in  these  cases.  Therefore,  the  judgment  re- 
jecting said  answer  and  amended  answer  was  correct. 

The  affidavit  controverting  the  cause  of  attachment  does  not 
deny  he  was  in  the  Confederate  army ;  if  he  was  in  the  army,  it 
was  not  necessary  that  he  should  have  been  there  for  sixty  days. 
Going  with  such  service  is  a  cause  of  attachment  by  section  1,  Act 
of  December  23,  1861  (Myers  Supplement  to  Rev.  Stat.  38). 

Besides  this  affidavit  should  have  been  presented  before  any 
judgment  was  rendered  after  his  appearance  to  the  suit 

The  judgment  must,  therefore,  be  affirmed. 

9 
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Babboub  v.  John  B.  Bland. 
Statutory  ProTinoni  —  ConttnictioiL 

A  statute  requiring  a  guardian  to  enter  into  covenant  to  an  infant 
with  good  surety  is  not  violated  where  the  bond  is  made  payable  to  the 
State.  It  is  thus  as  available  and  effectual  to  the  infant. 
InfanU^Noareaident  — Guardian  Ad  Litem  — Sale  of  Infaut'a  Real  SaUte. 
It  is  error  to  render  a  decree  for  the  sale  of  an  infant  defendant's  real 
estate  before  a  guardian  ad  litem  is  appointed,  notwithstanding  she  is 
a  nonresident  and  an  attorney  was  appointed  to  defend  for  her  as  such. 
This  error  is  not,  however,  necessarily  fatal  to  a  sale  if  it  appears  to  be 
beneficial  to  the  infant. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT,  JEFFERSON   COUNTY. 

Februaiy  17,  1866. 
Opinion  by  the  Court: 

Appellee,  as  statutory  guardian  for  Josephine  G.  Martin,  filed 
a  petition  against  his  ward  and  William  N.  Martin,  her  father,  in 
the  Louisville  Chancery  Court,  praying  for  a  decree  for  the  sale 
of  two  lots  in  the  city  of  Louisville,  in  which  said  William  X. 
Martin  had  a  life  estate  and  the  infant  the  reversionary  interest 
by  descent  from  her  mother. 

William  N.  Martin  answered  and  united  in  the  prayer  of  ap- 
pellee for  a  sale  of  the  lots,  and  asked  that  the  value  of  his  life 
estate  therein  should  be  ascertained  and  paid  to  him  out  of  the 
proceeds  of  the  sale. 

Josephine  G.  Martin  was  alleged  to  be  a  nonresident,  and  was 
proceeded  against  as  such  by  warning  order  and  the  appointment 
of  an  attorney  to  defend  for  her,  but  no  guardian  ad  litem  was 
appointed,  and  no  defense  to  the  action  was  made  for  her. 

In  this  condition  of  the  case  a  decree  for  a  sale  was  rendered 
and  a  sale  made  of  the  lots,  at  which  appellant  purchased  one,  but 
failed  to  execute  bonds  for  the  price  which  he  bid  therefor,  upoa 
the  grounds,  as  he  alleges  in  his  response  to  'the  rule  against  him 
to  show  cause  why  he  had  failed  to  execute  his  bonds  as  purchaser, 
that  the  proceedings  in  the  case  are  irregular  and  invalid,  and  he 
cannot  get  a  good  title  to  the  lot  in  consequence  thereof.  The 
response  was  deemed  insufficient,  and  the  rule  made  absolute  by 
the  court  below  and  Barbour  has  appealed. 

The  three  principal  grounds  relied  upon  for  a  reversal  will  be 
noticed  in  their  numerical  order. 


Babboub  v.  Bland.  131 


Opinion  of  the  Court. 


1.  That  there  was  no  guardian  ad  litem  appointed,  and  no  de- 
fense made  for  the  infant  before  the  decree  for  die  sale  was 
rendered. 

By  chapter  86,  £  Rev.  8tat.  SOS,  the  Legislature  has  authorized 
the  judicial  sales  of  infants'  real  estates,  when  it  is  to  their  in- 
terest that  such  sales  should  be  made,  and  the  prerequisites  therein 
prescribed  are  complied  with  by  the  fifth  subsection  of  section  1, 
article  S  of  chapter  86,  supra.  It  is  provided  that  "all"  persons 
interested  in  the  land,  and  the  statutory  guardians  of  the  infants, 
if  any,  who  are  not  petitioners,  mvst  be  made  parties.  As,  there- 
fore, the  infant  was  a  necessary  party  and  did  not  join  as  co- 
plaintiff  in  the  petition  she  was  properly  made  a  defendant,  and 
before  any  decree  was  rendered  for  the  sale  of  her  real  estate  a 
guardian  ad  litem  should  have  been  appointed  by  the  court,  and 
an  answer  put  in  for  her.    This  was  not  done. 

The  next  objection  is  as  to  the  sufficiency  of  the  bond  or  cove- 
nant executed  by  the  guardian. 

The  third  subsection  of  section  S  of  article  S  of  chapter  86, 
supra,  requires  that  the  guardian  shall  enter  into  coverant  to  the 
infant,  with  good  surety  to  be  approved  by  the  court,  stipulating 
for  a  faithful  discharge  of  all  his  duties  under  this  act  and  under 
any  order  or  decree  of  the  court  in  pursuance  hereof. 

The  guardian  executed  a  covenant  with  surety  approved  by  the 
court,  conforming  in  all  respects  to  the  requirements  of  section, 
supra,  except  that  it  is  executed  to  the  Commonwealth  of  Ken- 
tucky for  the  use  and  benefit  of  said  Josephine  G.  Martin,  instead 
of  being  executed  directly  to  her. 

This  covenant  must  be  regarded  altogether  as  available  to  the 
infant  and  as  effectual  to  secure  her  from  loss  as  if  it  had  been 
executed  directly  to  her,  and  is  a  substantial  compliance  with  the 
lequisitions  of  the  section,  supra. 

As  to  the  next  and  last  objection  which  we  deem  necessary  to 
notice,  and  which  relates  to  the  failure  of  the  guardian  to  make 
proof  of  the  propriety  or  expediency  of  the  sale,  it  is  sufficient  to 
say  that  under  subsection  1  of  section  2,  three  commissioners  must 
be  appointed  to  report,  and  must  report  under  oath  to  the  court, 
the  net  value  of  Uie  infant's  real  and  personal  estate,  and  thj 
annual  profits  thereof,  and  whether  the  interest  of  the  infant  or 
idiot  requires  the  sale  to  be  made. 

The  three  commissioners  as  herein  directed  were  appointed  and 
they  rep<Hrted  under  oath  that  the  interest  of  the  infant  required 
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a  sale  of  the  lots  to  be  made,  and  upon  the  coming  in  of  that  report 
the  court  was  authorized  to  dispense  with  further  proof,  as  sub- 
section 2  is  not  imperative,  but  leaves  it  to  the  discretion  of  the 
court  whether  additional  proof  will  be  required. 

The  second  and  third  objections  to  the  decree  are,  therefore, 
unavailing.  But  for  the  error  in  failing  to  appoint  a  guardian 
ad  litem  for  the  infant  defendant  the  decree  is  reversed;  this 
error  is  not,  however,  necessarily  fatal  to  the  sales  which  appear  to 
be  beneficial  to  the  infant,  and  a  reasonable  time  allowed  for  the 
perfection  of  the  title  upon  the  return  of  the  cause,  and  upon  a 
failure  to  do  so  the  sale  should  be  set  aside,  and  appellants  should 
not  be  compelled  to  pay  the  purchase  money  imtil  they  can  get  a 
clear  title  to  the  lots. 

.  By  section  2  of  article  3  of  the  statute,  supra,  three  prere- 
quisites are  named  as  necessary  to  confer  jurisdiction  upon  courts 
of  equity  to  decree  sales  of  infants'  real  estate.  But  a  failure  to 
make  all  the  persons  interested  parties,  or  to  have  any  of  the 
necessary  parties  properly  before  the  court,  or  to  appoint  a  guard- 
ian ad  litem  for  an  infant  defendant  before  the  rendition  of  the 
decree,  will  not  deprive  the  court  of  jurisdiction  because  neither 
of  them  is  required  for  that  purpose.  Such  failure,  however,  is 
erroneous,  and  must  result  in  a  reversal. 

The  decree  is,  therefore,  reversed,  and  the  cause  remanded  with 
directions  that  a  guardian  ad  litem  be  appointed  for  the  infant 
defendant,  and  for  such  other  proceedings  as  may  be  consistent 
herewith. 


Commonwealth  v,  Jacob  Harding. 

Robbery— Sufficiency  of  Indictment. 

An  indictment  that  charges  the  defendant  "  feloniously  took  a  pistol 
and  powder  horn,  the  property  of  Robert  Bamett,  from  him,  and  in  his 
presence,  and  against  his  will,  and  by  putting  him  in  fear  of  some  imme- 
diate injury  to  his  person  "  is  sufficient  to  constitute  robbery. 

APPEAL  FBOM  DAVIESS  CIECITIT  COUBT. 
June  6,  1866. 

Opinion  of  the  Ooubt  by  Judge  Pstebs: 

The  appellee  was  indicted  in  the  court  below  for  the  crime  of 
tobber)'',  and  a  demurrer  having  been  sustained  to  the  indictment^ 
the  Commonwealth  has  appealed. 
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The  indictment  charges  that  the  defendant 

"  feloniously  took  a  pistol  and  powder  horn,  the  property 

of  Kobert  Bamett,  from  him,  and  in  his  presence,  and 

against  his  will,  and  by  putting  him  in  fear  of  some 

inmiediate  injury  to  his  person." 

After  a  careful  examination,  we  have  failed  to  find  any  fact 

material  to  constitute  the  crime  of  robbery  as  defined  by  the 

common  law  omitted  in  this  indictment,  and  do  not  perceive  the 

ground  upon  which  the  demurrer  was  sustained. 

Wherefore,  the  judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded,  with  directions  to  overrule  the  demurrer  to 
the  indictment,  and  for  further  proceedings  consistent  with  this 
opinion. 


Potts  v.  Bowlbb. 

Railroad  —  Common  Carrier^ A  Canae  of  Action  for  Damages  for  Loaa  of 
Goods  May  be  Assigned. 

The  right  to  recover  damages  for  loss  of  goods  by  common  carrier  may 
be  assigned  and  the  assignee  may  sue  for  same  by  making  the  assignor 
a  party  defendant. 

Same  —  Regular  Agent  —  Snbagent. 

Conceding  that  the  evidence  conduced  to  prove,  or  it  did  prove,  that 
the  defendants  did  not  know  that  Ballard  was  assuming  to  act  for  them 
in  the  reception  of  the  wheat,  and  that  they  had  never  knowingly  ap« 
proved  or  sanctioned  such  assumption,  or  recognized  his  appointment  as 
snbagent,  nor  his  acts  as  such;  still  the  evidence  proves  that  the  wheat 
was  delivered  to  Ballard  and  put  inside  the  depot,  and  that  Ballard  had 
before  and  after  been  acting  as  freight  agent  by  appointment,  and  with 
the  knowledge  of  the  regular  appointed  agent.  Held,  that  these  facts 
impose  on  the  carrier  the  obligation  to  carry  and  deliver  the  wheat. 

Same — Implied    Authority  ^  Obligatory    Effect    of    Unauthorised    Acts    of 
Another. 

The  defendants  by  becoming  the  owners  of  a  railroad  and  assuming 
the  character  of  common  carrier  are  bound  not  only  to  transport  goods 
delivered  to  them,  but  are  bound  to  carr}'  all  goods  delivered  for  trans- 
portation. They  are  also  bound  to  know  by  whom  their  depot  is  kept 
and  by  whom  their  business  is  done. 

Same  —  Strangers  or  Other  Persons  Are  Not  Bound  to  Inquire. 

Strangers  or  other  persons  delivering  goods  for  transportation  are  not 
bound  to  inquire  whether  the  person  found  at  the  depot  ready  to  receive 
goods  is  authorized  to  transact  such  business,  and  the  carriers  cannpt 
evade  their  responsibility  for  failure  to  carry  and  deliver  goods  so  re- 
ceived. 
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Dtpotttioat — Saneptioni  to. 

Where  exceptiona  are  not  iak&k  to  the  decision  of  the  court  in  sus- 
taining exceptions  to  the  evidence  it  cannot  be  subject  to  revision  hy  the 
Supreme  Court. 

APPEAL   FSOM  KENTON   CIBCUIT   COUET. 
February  20,  1868. 

Opinion  by  Judge  Mabshall: 

This  action  is  brought  by  Potts  to  recover  from  Bowler, 
Stewers,  and  the  two  Gedges  as  owners  of  the  Kentucky  Central 
Railroad  as  common  carriers  the  damages  sustained  by  their 
failure  to  carry  on  said  road,  and  to  deliver  as  directed  seventy 
sacks  of  wheat  alleged  to  have  been  delivered  by  the  plaintiff  to 
them  at  their  depot  in  Nicholasville,  one  of  the  termini  of  their 
road,  to  be  transported  on  their  road  to  Covington  and  there 
delivered  to  or  for  John  Todd. 

The  plaintiff  alleges  that  he  purchased  the  wheat  as  the  agent 
of  Todd,  and  with  his  money,  and  after  proper  averments  of  the 
delivery  of  the  seventy  sacks  in  good  order  to  the  carriers  at  their 
depot  place  of  receiving  freight  at  Nicholasville,  to  be  shipped  to 
Todd  at  Covington,  their  promise  to  deliver  it,  their  failure  to  do 
so,  its  consequent  loss  and  the  failure  of  said  defendants  to  ac- 
count for  it;  the  plaintiff  also  states  that  he  had  paid  to  Todd 
$217,  the  value  of  the  wheat  and  sacks,  and  Todd  had  transferred 
to  him  the  right  to  the  damages  recoverable  from  the  carriers — 
and  Todd,  made  a  defendant,  admits  by  failing  to  answer  this 
averment  as  to  the  transfer,  the  truth  of  which  he  also  proves  as 
a  witness. 

The  other  defendants,  after  filing  an  answer  in  which  they 
deny  in  detail  any  knowledge  or  information  sufficient  to  found 
a  belief  as  to  the  several  facts  stated  in  the  petition,  filed  an 
amendment  in  which  they  deny  expressly  that  the  plaintiff  de- 
livered said  wheat  to  them  at  their  depot  in  Nicholasville,  or  that 
they  undertook  and  promised  to  deliver  the  same  to  Todd  or  any 
other  person.  These  express  denials  present  the  material  specific 
issues  on  which  the  case  was  tried  and  decided. 

Several  exceptions  to  testimony  were  taken,  but  the  case  upon 
the  law  and  the  facts  was  submitted  to  the  court  with  the  agree- 
ment that  the  exceptions  to  evidence  (except  one  which  had  been 
decided)   should  be  decided  at  the  time  of  rendering  the  final 
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judgment.  At  that  time  the  defendants'  exceptions  to  two  ques- 
tions and  answer  in  Smith's  second  deposition  were  sustained. 
But  the  decision  was  not  excepted  to  by  the  plaintiff,  and  is, 
therefore,  not  subject  to  revision  by  this  court  No  other  ex- 
ceptions appear  to  have  been  expressly  decided  on  at  the  time  of 
the  judgment  And  although  the  plaintiff  had  taken  a  formal 
bill  of  exceptions  to  the  decision  of  the  court  on  exceptions  to 
Smith's  first  deposition,  the  bill  does  not  show  the  part  excepted 
to  but  refers  for  it  to  the  exceptions  filed,  and  these  exceptions 
seem  to  have  been  lost  or  mislaid,  so  that  they  are  not  copied  and 
form  no  part  of  the  transcript  before  us. 

Whether  the  omission  may  be  supplied  by  the  examiner's  note 
on  the  face  of  the  deposition  that  "  The  defendants  except  to  the 
statements  of  Owens  foregoing  as  incompetent  evidence  in  this 
case,"  it  is  not  necessary  to  decide,  because  we  are  satisfied  that 
no  part  of  the  deposition  is  incompetent,  and  especially  that  the 
statements  of  Owens  made  to  Ballard  at  the  time  of  delivering 
the  wheat  to  him  at  defendants'  depot  and  heard  by  the  witness, 
being  a  part  of  the  res  gestos,  are  entirely  competent,  and  par- 
ticularly when  taken  in  connection  with  the  statement  of  the 
witness  that  Ballard  was  acting  as  the  clerk  of  James  Saffel,  the 
regular  freight  agent,  that  at  the  time  he  did  nearly  all  the  busi- 
ness, and  that  he  had  been  appointed  by  Saffel,  the  regular  agent, 
to  attend  as  freight  agent 

The  witness  states  that  Owens  (a  wagoner)  delivered  for  Potts 
the  seventy  sacks  of  wheat  to  Ballard  at  the  depot  in  Nicholas- 
ville,  telling  him  to  ship  it  to  John  Todd,  Covington,  Ky.  He 
also  states  that  the  sacks  were  marked  with  the  name  of  John 
Todd,  which  is  not  only  probable,  but  is  expressly  stated  by  Todd 
himself.  Owens  also  proves  the  delivery  of  the  wheat  at  the 
depot  to  Ballard,  who  was  acting  as  clerk,  and  was,  as  he  says, 
acting  in  the  receipt  and  delivery  of  freight  for  the  railroad  in  the 
fall  or  winter  of  1862,  within  which  time  the  wheat  was  delivered, 
and  that  he  signed  receipts  for  freight.  He  says  he  told  Ballard 
the  wheat  was  to  be  shipped  to  Todd,  at  Covington,  but  does  not 
remember  whether  he  mentioned  Todd's  first  name.  But  whether 
he  did  or  not,  the  name  was  on  the  sacks,  and  it  is  moreover  to  be 
inferred  from  the  evidence  that  other  wheat  had  been  shipped 
from  the  same  depot  to  John  Todd  at  Covington,  and  it  does  not 
appear  that  there  was  any  other  Todd  at  Covington,  or  any  other 
known  depot  in  Nicholasville. 
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Owens  also  states  that  the  wheat  when  delivered  was  put  in  the 
depot.  Whether  it  was  ever  placed  in  the  cars  for  transportatioii 
does  not  appear.  But  it  is  certain  it  was  not  delivered  as  directed 
' — ^and  no  account  is  given  of  it  after  it  was  delivered  to  Ballard  at 
the  depot.  The  question,  therefore,  is  whether  there  was  such 
delivery  of  the  wheat  to  the  carriers  as  bound  them  for  its  trans- 
portation and  delivery  at  Covington  as  directed. 

The  only  grounds  relied  on  to  establish  a  negative  answer  to 
this  question  are,  that  Ballard  was  not  the  regular  agent  ap- 
pointed by  the  carriers  or  their  board  of  directors  to  receive 
freight  for  their  road  at  Nicholasville,  that  their  r^ularly  ap- 
pointed agent  for  that  purpose  was  not  authorized  to  appoint  a 
subagent,  and  that  they  are  not  bound  by  the  acts  of  such  sub- 
agent,  unless  recognized  by  them,  or  impliedly  authorized  by  the 
recognition  of  similar  acts  of  the  subagent,  or  by  the  recognition 
of  that  or  other  similar  appointments  by  the  regular  agent  And 
it  is  proved  by  the  pay  clerk  of  the  defendants,  their  only  witness^ 
that  he  knew  nothing  of  Ballard  as  acting  for  them  at  Nicholas- 
ville, that  his  name  was  not  on  the  pay-roll  or  on  other  books  of 
the  defendants  as  an  employee,  that  he  knew  nothing  of  his  having 
signed  bills  of  lading  or  received  freight  for  them,  that  their 
freight  agents  are  appointed  by  order  of  the  board,  which  re- 
quires a  bond,  etc.,  from  him,  and  he  exhibits  a  bond  from 
Saifell  as  ticket  and  freight  agent  at  Nicholasville.  But  con- 
ceding that  this  evidence  conduces  to  prove,  or  that  it  proves, 
that  the  defendants  did  not  know  that  Ballard  was  acting  or 
assuming  to  act  for  them  in  the  reception  of  freight  at  Nicholas- 
ville to  be  carried  on  their  road,  and  that  they  have  never  know- 
ingly and  intentionally  approved  or  sanctioned  such  acting  or 
assumption,  nor  recognized  the  validity  of  his  appointment  as 
clerk  or  subagent,  nor  of  his  acts  or  authority  as  such,  still  the 
plaintiffs  evidence  above  stated,  competent,  uncontradicted,  and 
not  now  to  be  questioned,  proves,  and,  as  the  case  stands  on  this 
record,  proves  conclusively,  that  this  wheat  was  delivered  to 
Ballard  at  the  depot  of  the  carriers,  and  put  inside  of  the  depot 
when  so  delivered,  and  that  Ballard  was  then  and  for  some  time 
before  and  after  acting  as  freight  agent  at  that  depot  in  the  re- 
ceipt and  delivery  of  freight,  by  the  appointment  and  certainly 
with  the  knowledge  and  consent  of  the  regularly  appointed  agent, 
who  does  not  appear  to  have  been  at  the  depot  when  the  wheat  now 
'^  question  was  delivered. 
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Upon  these  facts  we  are  clearly  of  opinion  that  the  delivery  of 
the  seventy  sacks  of  wheat  to  Ballard  at  and  in  the  depot  with 
directions  to  ship  it  to  John  Todd  (or  to  Todd),  (whose  full  name 
was  on  the  sacks)  at  Covington,  Ky.,  imposed  on  the  carriers  the 
obligation  of  carrying  and  delivering  this  freight  as  directed — 
and  as  the  obligation  arose  from  these  facts,  it  is  neither  destroyed 
nor  impaired  by  the  failure  of  Ballard  to  give,  and  of  Owens, 
the  wagoner,  who  delivered  the  wheat,  to  ask  for  a  bill  of  lading, 
which  could  only  have  rendered  more  certain  the  fact  and  object 
of  the  delivery. 

This  conclusion  is  not  inconsistent  with  the  principles  for  which 
the  counsel  of  the  appellees  contends,  as  we  understand  them. 
The  question  of  implied  authority  and  of  the  obligatory  effect 
upon  one  person  for  acts  of  another  not  directly  authorized  but 
done  for  him  or  in  his  name  must  depend  upon  circumstances 
which  in  different  cases  may  be  so  variant  that  it  would  be  diffi- 
cult to  Limit  or  define  them,  unless  in  very  general  terms.     But 
it  is  obvious  not  only  that  the  acts  of  the  party  who  is  sought  to 
be  held  bound,  but  his  obligations  and  duties,  and  the  consequent 
rights  as  well  as  the  duties  of  others  and  of  the  public,  constitute 
most  important  elements  in  determining  how  far  he  may  be 
bound  by  others.    Much  too  must  depend  upon  the  nature  of  the 
business  in  which  the  party  for  whom  the  act  is  done  is  engaged, 
or  on  the  relation  he  occupies,  and  on  the  question  whether  the 
act  done  or  the  authority  claimed  be  necessary  in  consequence  of 
what  has  already  been  done  or  omitted  by  the  party  whose  duty 
it  is  to  do  the  act  or  to  provide  for  its  being  done.    Some  duties 
are  of  so  urgent  nature  that  if  the  person  primarily  bound  do  not 
perform  the  act  required  any  stranger  may  do  it  at  his  cost  or  on 
his  responsibility.    In  the  most  obvious  cases  of  this  last  descrip- 
tion there  may  be,  it  is  true,  a  public  necessity,  independent  of 
iny  individual  obligation,  that  the  act  should  be  done,  as  well  as 
a  private  duty  resting  on  a  particular  individual  to  do  it  or  have 
it  done. 

In  the  present  case  the  principal  defendants  by  becoming  the 
owners  of  this  railroad  and  assuming  the  character  of  common 
carriers  have  thereby  undertaken  and  are  bound  not  only  to  trans- 
port goods  properly  delivered  to  them  for  transportation,  but  are 
bound  by  themselves  or  agents  to  receive  and  transport  all  goods 
which  may  be  lawfully  transported,  if  so  delivered  for  trans- 
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portation.  And  having  established  a  depot  at  Nicholasville  for 
the  reception  of  goods  for  transportation  on  the  road,  if  not  bound 
to  keep  it  open  at  all  seasonable  hours  and  by  themselves  or  agents 
to  be  ready  for  that  purpose,  they  are  bound  to  be  thus  prepared 
while  the  depot  is  in  fact  open  for  the  reception  of  goods.  They 
are  bound  also  to  know  how  their  depot  is  kept,  and  how  and  by 
whom  their  business  therein  is  done;  and  strangers  or  any  per- 
sons bringing  goods  to  the  depot  to  be  delivered  there  for  trans- 
portation are  not  bound  to  inquire  whether  the  person  or  persons 
whom  they  find  there  ready  to  receive  them  have  been  regularly 
authorized  by  ordinance  of  the  distant  board  of  managers  to 
transact  such  business  for  them  or  not  They  have  a  right  to 
assume,  and  especially  if,  as  in  this  case,  the  person  undertaking 
to  receive,  has  been  and  is  habitually  acting  in  that  capacity  at 
the  depot,  that  he  is  properly  authorized  to  receive  goods  for 
transportation  by  the  carriers  for  whom  he  undertakes  to  act,  and 
the  carriers  cannot  evade  their  responsibility  for  failing  to  carry 
and  deliver  the  goods  so  received  on  the  ground  either  that  the 
person  has  not  been  formally  appointed  by  them  to  do  such  acts, 
or  that  they  were  ignorant  of  his  having  habitually  done  them. 
It  is  their  duty  to  provide  for  the  doing  of  such  acts;  and  the 
public  whose  convenience  and  necessities  require  the  performance 
of  these  acts  which  it  is  the  duty  and  undertaking  of  the  carrier 
to  perform  have  a  right  to  assume  that  the  persons  who  actually 
and  openly  perform  them  at  the  depot  are  there  for  that  pur- 
pose with  the  knowledge  and  at  any  rate  by  the  authority  of  the 
carriers  themselves. 

Entertaining  these  views  with  regard  to  the  principles  of  law 
applicable  to  the  facts  conclusively  established  by  the  evidence  in 
the  record,  and  being  also  satisfied  that  under  the  Code  (section 
31)  the  action  was  properly  brought  in  the  name  of  Potts,  Todd 
being  made  a  defendant,  we  are  decidedly  of  opinion  the  judg- 
ment against  the  plaintiff  is  inconsistent  with  the  law  upon  the 
facts,  and  is,  therefore,  erroneous.  Wherefore,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial  on  principles 
consistent  with  this  opinion. 
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BoLLiNo  et  al.  v.  Bogebs  et  al. 

Deed  of  Tnuit  —  Sale  of  Trust  Property. 

Where  a  sale  of  trust  property  is  necessary  to  pay  the  debts  a  trustee 
has  the  right  to  determine  what  description  of  property  shall  be  sold, 
and  it  is  not  necessary  that  the  deed  should  in  express  terms  direct  a 
sale  to  be  made. 

Same — Trustee  —  Aid  of  the  ChAncellor. 

The  trustee  could,  without  the  aid  of  the  chancellor,  pass  title  to  the 
land  to  the  purchaser. 

Conflicting  Claims — Equity. 

A  court  of  equity  will  not  indulge  claims  of  a  wife  for  particular 
property  or  the  proceeds  thereof  as  her  inheritance  and  at  the  same  time 
for  the  interest  and  annual  profits  or  proceeds  of  property  in  the  hands 
of  a  trustee  which  belonged  to  her  husband  prior  to  the  conveyance. 

APPEAL  FROM  BOURBON   CIRCUIT   COURT. 
February  21,  18(W. 

Opinion  of  the  Court  by  Judge  Peters: 

A  Bale  of  a  large  portion  of  the  trust  property  was  absolutely 
necessary  to  pay  the  debts  of  W.  S.  Scott,  and  the  trustee  had 
the  right  to  determine  what  description  of  property  should  be  sold 
for  that  purpose.  Nor  was  it  necessary  that,  the  deed  should  in 
express  terms  direct  a  sale  to  be  made ;  whatever  estate  Scott  had 
in  the  property  passed  by  the  deed  to  the  trustee,  and  they  by 
their  deed  could  without  the  aid  of  the  chancellor  pass  Scott's 
title  to  the  land  to  the  purchaser.  Section  2^,  chapter  80,  2 
Rev.  Stat.  SSO. 

From  the  copy  of  the  judgment  of  Werther's  heirs  against  W.  S. 
Scott  &  Co.  from  the  Harrison  Circuit  Court,  and  which  was  by 
consent  of  the  parties  used  as  evidence,  it  is  manifest  that  the 
debt  therein  adjudged  against  W.  S.  Scott  was  a  just,  subsisting 
debt  at  the  time  of  the  execution  of  the  deed  of  trust,  and  the 
property  therein  conveyed  was  bound  for  its  payment,  conse- 
quently the  trustee  was  properly  credited  by  the  amount  paid  in 
satisfaction  of  said  judgment 

It  is  alleged  in  Rogers'  answer  and  cross-petition  that  by  a 
judgment  of  the  Bourbon  Circuit  Court  of  W.  S.  Scott's  trustee 
against  said  Scott  k  Co.  he  was  substituted  as  the  trustee  in  place 
of  Lindfley,  that  he  consented  to  the  sale  of  the  land  to  Joseph 
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Scott,  believing  it  to  have  been  an  advantageous  sale,  and  asks 
the  court  to  confirm  it,  or  if  not  that  a  judgment  for  the  sale  of 
the  land  be  rendered  to  reimburse  him  the  amount  he  had  paid  of 
the  debts  of  W.  S.  Scott. 

Mrs.  Boiling  being  an  infant  answered  by  her  guardian  ad 
litem;  in  that  answer  it  is  admitted  that  Bogers  is  the  trustee. 
And  in  R.  R.  Boiling's  answer  the  fact  is  expressly  admitted,  and 
a  settlement  of  the  accounts  of  Rogers  as  such  is  sought 

So  much  of  the  judgment  of  the  court  below,  therefore,  as  ap- 
proves the  sale  of  the  land  to  Joseph  Scott  is  affirmed..  We  are  of 
opinion  that  Mrs.  Scott  has  never  made  any  election  to  t^e  under 
the  deed  of  trust  which  can  bind  her  in  equity.  Whether  she 
was  competent  to  make  such  election  of  herself  we  need  not  now 
decide;  but  in  her  answer  to  the  cross-petition  of  Boiling  and 
wife  she  does  claim  to  be  entitled  to  the  ninety-eight  acres  of  land 
or  the  proceeds  thereof,  which  were  her  inheritance,  and  also 
claims  the  interest  and  annual  profits  or  proceeds  of  the  property 
in  the  hands  of  the  trustee  which  prior  to  the  conveyance  belonged 
to  her  husband.  These  claims  are  repugnant  to  each  other  and 
cannot  in  a  court  of  equity  be  indulged,  as  is  well  settled. 

The  court  below,  therefore,  should  have  required  Mrs.  Scott 
upon  privy  examination  to  have  elected  either  to  take  the  annual 
profits  on  the  price  of  the  ninety-eight  acres  of  land,  her  in- 
heritance, after  deducting  therefrom  the  value  of  her  husband's 
life  estate  therein  to  be  ascertained  by  a  commissioner,  or  to 
permit  that  interest  to  be  treated  as  a  part  of  the  trust  property. 
And  if  she  elected  to  take  the  profits  on  the  value  of  her  interesi; 
in  said  ninety-eight  acres  of  land  after  paying  her  the  same,  out 
of  the  profits  of  the  remainder  the  trustee  will  be  directed  to  pay 
over  annually  what  mty  be  necessary  for  the  support  of  W.  S. 
Scott,  and  the  balance,  if  any,  should  be  equally  divided  between 
Mr.  Rogers  and  Mrs.  Boiling. 

The  deed  from  C.  Alexander  and  wife  to  Lindsay,  trustee  for 
Mrs.  Scott  and  children,  to  the  Paris  property  contains  a  pro- 
vision that  said  property  may  be  sold  with  the  consent  of  Mrs. 
Scott  in  writing,  and  the  proceeds  reinvested ;  that  provision  was 
unauthorized,  and  the  court  below  should  by  the  intervention  of 
a  commissioner  have  the  deed  corrected,  so  as  to  invest  the  trustee 
with  the  title,  to  be  held  by  him  for  the  purposes  of  the  trust  as 
declared  in  the  deed  from  W.  S.  Scott  to  J.  N.  Lindsay. 

There  is  nothing  in  the  record  to  show  that  the  investment  in 
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the  purchase  of  the  bouse  and  lot  in  Paris  was  injudicious  or 
prejudicial  to  the  interests  of  Mrs.  Boiling. 

It  is  not  alleged  in  any  of  the  pleadings^  either  by  Boiling  or 
others,  that  the  first  payment  for  the  Paris  property  was  not  made 
with  trust  funds;  in  the  answer  of  Scott  and  wife  to  Boiling' ^ 
cross-petition  they  state  that  it  was  thought  advisable  to  sell  Uie 
land  instead  of  the  slaves,  as  the  latter  would  be  more  productive 
and  advantageous  to  all  concerned,  and  the  slaves  were  family 
slaves;  ^'And  it  was  believed  best  to  invest  a  portion  of  the  trust 
estate  in  the  house  and  lot  in  Paris  as  a  home  for  said  Margaret 
Scott  and  her  two  daughters."  If  Scott  advanced  any  part  of  the 
money  out  of  his  own  fimds  it  is  singular  that  he  did  not,  when 
answering  this  cross-petition  of  Boiling,  state  the  fact;  that 
answer  was  filed  several  years  after  the  house  and  lot  in  Paris  had 
been  purchased,  the  first  payment  made,  and  when  his  attitude  in 
the  suit  was  antagonistic  to  that  of  Boiling.  Moreover  the  prop- 
erty in  Paris  was  conveyed  to  Lindsay,  the  trustee  of  Mrs.  Scott 
and  her  two  daughters,  on  the  same  day  the  notes  were  executed 
for  the  purchase  money.  W.  S.  Scott  was  doubtless  present,  for  he 
executed  his  notes  for  each  installment  of  the  purchase  price,  and 
it  recites  that  the  consideration  arose  from  the  sale  of  the  property, 
the  title  to  which  was  invested  in  the  trustee  for  the  exclusive  use 
of  Mrs.  M-  Scott  and  her  children,  and  it  is  scarcely  probable  that 
such  a  recital  would  have  been  inserted  in  the  deed  if  W.  S. 
Scott  had  paid  or  was  expected  to  pay  any  part  of  the  price  out  of 
his  own  private  funds. 

The  whole  amount  of  credits  allowed  the  trustee  by  the  master 
for  specific  payments  to  Mrs.  Scott  and  excepted  to  by  Boiling  is 
a  little  over  $1,400 ;  and  if  it  be  conceded  that  the  trustee  could 
in  no  event  apply  to  the  support  of  W.  S.  Scott  and  wife  any  more 
than  the  annual  profits  of  the  trust  estate,  and  Mrs.  Scott  would 
be  accountable  to  the  trustee  for  the  amount  paid  her  over  the 
annual  profits,  she,  as  is  admitted,  advanced  to  Boiling  $500  in 
money,  and  a  piano  forte,  the  value  of  which  is  not  very  cer- 
tainly ascertained,  but  if  it  be  fixed  at  $150  the  two  sums  would 
make  $650,  nearly  the  one-half  of  the  amount  received  by  Mrs. 
Scott  and  nearly  the  whole  that  his  wife  would  be  entitled  to  at 
the  death  of  her  parents,  and  he  would  be  responsible  for  the 
amount  thus  received  to  the  trustee  immediately,  which  would  be 
of  more  value  than  his  wife's  interest. 
By  the  obligation  executed  by  C.  C.  Bogers  and  E.  H.  Lindsay 
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to  Joseph  Scott  on  May  26,  1857,  it  appears  that  said  Soott  th^i 
paid  to  Kogers  $5,507.90.  In  his  report  the  master  has  onlj 
charged  Bogers  with  the  sum  of  $5,179,  making  a  difference  of 
$328.90,  and  to  that  extent  Boiling's  exceptions  to  the  master's 
report  should  have  been  sustained  and  Bogers  and  his  surety  been 
made  responsible  for  said  sum  with  interest  from  May  26,  1857, 
till  paid,  at  the  rate  of  6  per  cent  per  annum. 

For  the  two  reasons  herein  stated  the  judgment  is  reversed  and 
the  cause  remanded  for  a  judgment  and  further  proceedings  con- 
sistent with  this  opinion. 


Alex.  MoBain  v.  Taklbton  Tuepin  and  Othess* 

Seiulting  Trust  —  Estoppel  —  Fraud. 

A.  solicited  B.  to  buy  C.'s  land,  B.  authorized  A.  to  make  the  pur- 
chase for  B.  C;  not  being  acquainted  with  B.,  required  A.  to  execute  his 
notes  for  the  land  and  C.  executed  his  title  bond  to  A.  B.  took  possession 
of  the  land,  claimed,  cultivated^  and  paid  taxes  on  it  for  nine  years 
with  A/s  approval.  B.  having  paid  A.  back  all  the  purchase  money 
except  $25,  and  with  A.'s  knowledge  and  consent,  sold  the  land  to  D. 
and  executed  to  him  his  title  bond,  agreeing  to  convey  the  legal  title  to 
D.  upon  payment  of  the  purchase  money.  D.  agreed  with  A.  to  pay  him 
the  $25  claimed  by  A.  to  be  due  him  on  the  original  purchase  price. 
After  this  A.,  by  actual  or  ostensible  sale,  assigned  to  E.  his  bond  for 
title  from  B.,  £.  at  the  time  being  in  full  possession  of  the  above  facts 
and  thereupon  C.  conveyed  the  legal  title  to  £. 

D.  sues  £.  for  the  legal  title.  Held,  that  A.'s  participation  in  B.'s 
sale  to  C.  estopped  him^  in  equity,  from  claiming  the  land  as  his  own. 
And  his  subsequent  assertion  of  an  adverse  title  and  sale  of  it  to  E.  was, 
therefore,  fraudulent  and  void  as  to  D. 

Same  ~  Equity. 

After  the  sale  by  B.  to  D.  A.  held  his  ostensible  equity  in  trust  for  D., 
and  as  £.  purchased  with  full  notice  of  that  trusty  the  law  imposes  the 
same  trust  on  him. 

Statute  — Construction  of —  Bond  for  Title. 

Sections  20  and  22,  Revised  Statutes  (2  Stanton,  p.  230),  literally 
applies  only  to  executed  contracts  of  sale,  and  not  to  sales  by  bond  for 
title. 

APPEAL  FBOM  MADISON  CIBCUIT  COUET. 
February  26,  1866. 

Opinion  of  the  Court  : 

In  March,  1854,  Tarleton  Turpin,  residing  in  Madison  county, 
desiring  his   father-in-law,   James   McMillen,   to  remove  from 
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Claike  county  and  live  with  or  near  him,  went  to  him  and  advised 
him  to  buy  a  tract  of  about  twenty  acres  of  land  adjoining  hib 
(Turpin's)  homestead^  which  land  its  owner^  Edmund  Baxter, 
offered  to  sell  for  $300.  McMillen  consenting  that  Turpin  might 
make  the  purchase  for  that  price  which  he  said  he  could  afford 
to  pay,  Turpin,  on  the  20th  of  March,  1854,  bought  the  land,  but 
as  Baxter  did  not  know  McMillen,  he  required  Turpin  to  make  the 
contract  in  his  own  name,  and  accordingly  Turpin  executed  his 
own  notes  for  $150  each  and  took  Baxter's  bond  to  himself  for  a 
conveyance  of  the  l^al  title  to  him  on  full  payment  Shortly 
afterward  McMillen  removed  to  Madison  and  claimed  and  culti- 
vated and  paid  taxes  on  the  land  as  his  own  for  several  years  with 
the  concurrence  of  Turpin,  who,  in  various  ways,  continued  to 
reoc^nixe  his  right 

On  the  24th  of  April,  1863,  McMillen,  in  the  presence  of 
Turpin  and  with  his  concurrence,  sold  the  land,  as  his  own,  to  the 
appellant,  McBain,  for  $500,  payable  in  two  installments,  took 
his  notes  therefor,  and  executed  his  own  bond  to  convey  to  him 
the  legal  title  on  the  payment  of  the  first  installment — ^McBain 
agreeing  with  Turpin  to  pay  him  out  of  the  first  installment  $25 
claimed  as  still  unpaid  of  the  original  $300  of  which  McMillen 
paid  all  except  that  balance. 

Nevertheless,  on  the  6th  day  of  October,  1863,  Turpin,  by 
either  an  actual  or  ostensible  sale,  assigned  to  the  appellee,  Henry 
X.  Willis,  Baxter^s  bond  for  a  title,  and  on  the  27th  of  the  same 
month,  the  very  day  on  which  this  suit  was  instituted,  Turpin 
gave  to  Willis  a  receipt  for  the  alleged  consideration  then  not 
apparently  due,  and  Baxter  conveyed  the  legal  title  to  Willis. 

On  the  said  27th  of  October,  1863,  McBain  filed  his  petition  in 
equity  alleging,  in  substance,  the  foregoing  facts,  charging  Turpin 
and  Willis  with  a  fraudulent  combination  against  him,  asserting 
that  when  Willis  made  his  pretended  purchase,  he  had  full  notice 
of  the  subsisting  trust  and  of  the  sale  to  McBain  with  Turpin's 
concurrence,  and  praying  for  a  conveyance  of  the  legal  title  on 
payment  of  the  price  including  the  said  $25,  all  of  which  he 
offered  in  the  petition. 

The  Circuit  Court  having  dismissed  the  petition,  McBain  ap- 
peals to  this  court 

The  facts  just  recited  and  also  the  alleged  notice  and  collusion 
result,  as  the  best  judicial  conclusion,  from  the  pleadings  and 
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evidence.  And  from  these  established  facts  two  alternate  ques- 
tions arise :  First,  was  the  actual  trust  resulting  to  McMiUen  of 
such  a  binding  character  as  to  be  enforcible,  as  between  himself 
and  Turpin,  had  there  been  no  sale  to  McBain?  Second,  if  not 
so  enforcible,  did  Turpin's  co-operation  or  acquiescence  in  the 
sale  to  McBain  operate  as  an  estoppel  against  his  assertion  of 
every  available  equity  remaining  in  himself  for  his  own  bene- 
ficial use,  and  does  Willis  hold  the  legal  title  in  trust  for  the 
appellant  ? 

1.  Satisfied  that  the  whole  consideration  of  the  bond  from 
Baxter  to  Turpin,  except  $25,  had  been  paid  by  McMillen,  we 
would  have  had  but  little  difficulty  in  adjudging  that,  prima 
facie  J  an  implied  trust  thereby  resulted  in  McMillen's  favor  had 
not  the  common  law,  on  this  subject,  been  modified  by  our  Re- 
vised Statutes,  sections  20  and  22  (2  Stanton,  230),  which 
enacted  that  '^  When  a  deed  shall  be  made  to  one  person  and  the 
^consideration  therefor  shall  be  paid  by  another,  no  use  or  trust 
iihall  result  in  favor  of  the  latter,"  unless  the  "  grantor  shall  have 
taken  a  deed  in  his  own  name  without  the  consent  of  the  person 
paying  the  consideration,  or,  in  violation  of  some  trust,  shall 
have  purchased  the  lands  deeded  with  the  effects  of  another  per- 
son," in  each  of  which  latter  classes  of  cases  fraud  would  op^i 
the  door  to  oral  testimony  of  the  trust  which  it  was  the  object 
of  the  first  provision  to  prevent  when  there  was  no  such  fraud. 

In  this  case,  although  McMillen  did  not  authorize  Turpin  to 
make  the  contract  for  his  own  use,  nor  in  his  own  name,  yet  his 
apparent  acquiescence  after  he  knew  what  had  been  done  and  had 
felt  assured  that  the  title  would  be  conveyed  to  him  prevented 
him  from  pleading  that  he  did  not  consent  to  the  memorial  of  the 
contract  as  written  and  signed.  Nor  is  there  any  pretense  for 
saying  that,  with  money  furnished  by  McMillen  to  buy  the  land 
for  himself,  Turpin,  in  violation  of  the  trust,  had  misapplied  the 
fund  by  buying  for  his  own  use. 

But  the  statute  literally  applies  only  to  executed  contracts  of 
sale  and  not  to  sales  by  bond  for  a  conveyance.  And  whether  the 
enactment  constructively  applies  to  such  a  case  as  this  is  a  new 
and  rather  vexatious  question.  To  fortify  the  literal  interpreta- 
tion we  might  argue  that  the  reason  for  excluding  executory  sales 
was  that,  in  such  inchoate  contracts,  the  person  paying  the  price 
-<5xpected  that,  on  payment  by  him,  the  title  would  in  good  faith 
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be  conveyed  to  him,  and  was,  therefore,  willing  that  the  covenant 
should  be  made  to  another,  when  he  would  not  have  consented  to 
a  solemn  and  irrevocable  conveyance  of  the  title  to  any  other 
person  without  some  express  stipulation  in  the  deed  or  some 
other  writing  declaring  the  trust. 

On  the  other  hand,  a  more  comprehensive  construction  might 
be  urged  on  the  idea  that  the  spirit  and  object  of  the  enactment 
embrace  executory  as  well  as  executed  contracts,  and  that,  there- 
fore, the  legislative  intent  was  to  interdict  oral  testimony  of  such  a 
resulting  trust  in  all  such  sales,  unless  there  was  such  fraud  as 
the  statute  reserves. 

Whatever  may  be  our  own  inclination  of  opinion  on  this  ques- 
tion it  IS  not  without  further  consideration,  such  as  to  allow  a 
judicial  division  and,  therefore,  and  especially  as  this  case  can  be 
decided  more  satisfactorily  on  another  ground,  we  will  not  at- 
tempt to  entrench  our  judgment  behind  one  more  doubtful, 
2.  Even  if  the  actual  trust  was  not,  as  between  McMillen  and 
Turpin,  enforcible  under  the  statute,  it  seems  to  us  that  Turpin's 
participation  in  McMillen's  sale  to  the  appellant  not  only  ad- 
mitted the  trust,  but  by  an  equitable  estoppel  prevented  him  from 
relying  on  the  statute  against  the  appellant  or  claiming  the  land 
as  his  own  in  equity.  His  conduct,  altogether,  implied  his 
authority  to  McMillen  to  sell  the  land  and  an  assurance  to  Mc- 
Bain  that  the  equitable  title  was  in  McMillen  and  that  he  himself 
either  had  no  beneficial  interest  or  would  never  assert  any  claim 
inconsistent  with  McMillen's.  It  was  on  this  implied  waiver  and 
assurance  that  McBain's  agent  bought  the  land  from  McMillen. 
Turpin's  subsequent  assertion  of  an  adverse  title  and  sale  of  it  to 
Willis  was,  therefore,  fraudulent  and  void  as  to  McBain.  After 
the  sale  by  McMillen  to  McBain,  Turpin  held  his  ostensible  equity 
on  an  implied  trust  for  McBain;  and,  as  Willis  purchased  with 
full  notice  of  that  trust,  the  law  imposed  the  same  trust  on  him. 
The  time  and  manner  of  the  sale  and  conveyance,  however,  in- 
dicated a  fraudulent  combination  by  Turpin  and  Willis  to  cheat 
McBain  out  of  the  land. 

Turpin's  constructive  fraud  on  McMille^i's  sale  to  McBain  and 
the  actual  fraud  of  both  Turpin  and  Willis,  in  their  collusion 
against  McBain,  leave  no  room  for  doubt  that,  in  judgment  of 
law,  Willis  holdjs  the  legal  title  in  trust  for  McBain.  The  object 
of  the  appellant  is  to  enforce  that  trust  by  compelling  a  convey- 
10 
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ance  of  the  legal  title  by  Willis  to  him,  on  the  equitable  condition 
of  the  payment  to  Willis  of  $475  without  interest  (because  the 
appellant  was  kept  out  of  the  use  of  the  land)  and  the  payiaent 
also  to  Turpin  of  the  residual  $25  with  interest  from  the  time  he 
paid  that  sum  to  Baxter.  To  such  relief  the  appellant  is,  in  our 
opinion,  justly  entitled. 

Wherefore,  the  judgment  dismissing  the  appellant's  petition  is 
reversed,  and  the  cause  remanded  for  further  proceedings  and 
decree  according  to  the  principles  of  this  opinion. 


MuEPHY  V.  Hubble. 

Promissory  Note — Parol  Agreement  —  Additional  Surety. 

A  parol  agreement  cannot  destroy  the  obligatory  effect  of  a  written 
note. 
Escrow. 

A  note  or  bond  cannot  be  delivered  by  the  obligor  to  the  obligee  as 
an  escroic. 
Obligee  Bound  by  His  Undertaking. 

It  cannot  be  doubted,  and  will  scarcely  be  denied,  that  the  obligee  in  a 
note  or  bond,  who,  by  verbal  promise  to  procure  additional  surety,  or  to 
furnish  other  indemnity,  induces  an  individual  to  become  bound  as 
surety  in  a  note  or  a  bond  of  his  debtor,  is  himself  legally  bound  by  his 
undertaking  and  responsible  to  the  promisee  for  the  injury  and  damage 
done,  which  may  inure  to  him  from  a  breach  of  the  promise. 
Defense  to  Suit. 

The  fact  that  the  obligee  failed  to  procure  additional  surety  on  the 
note  is  no  defense  to  it. 

Counterclaim. 

The  injured  party  may  by  counterclaim,  in  a  suit  on  a  note,  recover 
any  damage  he  has  sustained  by  reason  of  the  failure  of  the  obligee  to 
procure  additional  surety. 

APPEAL    FROM    LINCOLN    CIRCUIT    COURT. 
February  15,  1866. 

Opinion  of  the  Court  by  Judge  Marshall: 

This  case  was  formerly  before  the  court  on  the  appeal  of 
Hubble,  against  whom  Murphy  had  obtained  a  judgment  on  a 
note  in  which  Hubble  was  the  surety  of  Lyon.  The  opinion  of 
the  court  reversing  the  judgment  is   reported   in   1   Duv,   27S 
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The  judgment  was  reversed  for  the  omission  to  credit  or  deduct 
a  small  sum,  which  the  plaintiff  had  admitted  to  be  usury,  em- 
braced in  the  note.  But  as  the  opinion  states  Hubble  pleaded,  in 
substance,  that  he  executed  the  note  upon  the  promise,  assurance, 
and  agreement  of  the  plaintiff  that  he  would  also  procure  the 
signature  of  one  Goode  thereto,  which  he  had  not  done,  etc. 
Wherefore  he  says  said  note  is  not  binding  upon  him,  etc.  And 
the  important  question  then  presented  was  as  to  the  sufficiency  of 
the  matter  thus  pleaded  in  bar. 

The  court  decided  in  effect  that  whether  the  plea  was  re- 
garded as  relying  on  the  fact  that  the  plaintiff  had  agreed  that 
the  note  should  not  be  obligatory  on  Hubble  unless  he,  the  plain- 
tiff, should  procure  the  signature  of  Goode,  or  on  the  fact  that  the 
note  was  delivered  by  Hubble  to  the  plaintiff  on  the  same  con- 
dition, it  could  not  in  either  aspect  bar  the  action,  because,  in  the 
first  aspect,  a  parol  agreement  could  not  destroy  the  obligatory 
force  of  the  written  note,  and  because,  in  the  other  aspect,  a  note 
or  bond  cannot  be  delivered  by  the  obligor  to  the  obligee  as  an 
escrow.  But  whether  or  not  the  plaintiff's  failure  to  procure 
Goode's  signature  might  not,  with  proper  averments,  have  en- 
titled the  defendant  to  recover  damages  upon  a  counterclaim  the 
court  declines  to  decide,  "  because  the  defendant  does  not  allege 
that  he  sustained  any  damage  by  reason  of  said  failure  "  which 
was  relied  on  merely  as  a  defense  to  the  action. 

After  the  return  of  the  cause  to  the  Circuit  Court  Hubble  filed 
an  amended  answer  and  counterclaim,  in  which  after  a  statement 
importing  an  agreement  between  plaintiff  and  himself  that  plain- 
tiff would  procure  the  signature  of  Goode  as  security  and  that 
the  note  was  not  to  be  binding  on  Hubble  unless  this  was  done, 
and  that  plaintiff  had  not  procured  said  signature,  it  is  further 
stated  among  other  things  that  Lyon,  the  principal  obligor,  had 
become  and  is  insolvent,  and  that  Goode  was  solvent  at  the  date 
of  the  note  and  is  still  solvent  and  that  by  reason  of  plaintiff's 
failure  to  procure  Goode's  signature  the  defendant  has  sustained 
damage  to  the  amount  of  $ — ,  etc. 

The  plaintiff's  objection  to  the  filing  of  this  answer  and  his 
demurrer  to  it  when  filed,  having  been  both  overruled,  to  which 
ruling  he  excepted,  he  filed  reply  denying  the  alleged  agreement 
and  denying  that  Hubble  had  sustained  any  damage  from  his 
failure  to  perform  it,  or  any  other  agreement,  etc.     Upon  the 
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issue  thus  made  on  the  counterclaim  the  parties  went  to  trial, 
there  being,  according  to  the  former  opinion  of  this  oourt^  no 
defense  to  the  action  on  the  note. 

The  plaintiff,  however,  asked  for  instructions  which  related 
exclusively  to  his  right  to  recover  on  the  note.  For  this  reason 
as  well  as  because  a  verdict  and  judgment  were  rendered  against 
Hubble  for  the  whole  amount  of  the  note  (except  the  small  amount 
of  usury  before  noticed)  the  action  of  the  court  in  granting  or 
refusing  these  instructions  will  not  be  stated. 

On  the  motion  of  Hubble  the  court  instructed  the  jury  to  the 
effect  that,  if  the  note  was  signed  by  Hubble  as  surety  of  Lyon 
and  left  with  plaintiff  with  an  understanding  and  agreement  Aat 
he  was  to  procure  the  name  of  L.  D.  Goode  as  cosurety  with  de- 
fendant Hubble,  before  the  note  was  to  be  obligatory  on  defendant, 
and  he  failed  to  procure  said  name,  the  plaintiff  is  responsible  to 
defendant  for  any  damages  he  may  have  sustained  by  reason  of 
said  failure;  and  the  jury  in  arriving  at  the  damages  may  take 
into  consideration  the  solvency  of  Gteode  and  the  insolvency  of 
Lyon. 

Under  this  instruction  and  with  evidence  before  them  which 
fully  justified  the  finding  of  the  fact,  hypotbetically  submitted,  in 
favor  of  Hubble,  the  jury  found  for  the  plaintiff  the  amount  of 
the  note  less  the  sum  of  usury  which  had  been  ascertained  to  be 
embraced  in  it,  and  found  for  the  defendant,  Hubble,  on  his 
counterclaim  one-half  of  that  amount,  and  a  judgment  for  each 
party  was  rendered  accordingly. 

As  no  complaint  is  or  can  be  made  of  the  verdict  and  judgment 
for  the  plaintiff  rendered  in  strict  conformity  with  27  Duvall, 
the  former  opinion  of  this  court,  the  only  questions  now  to  be 
decided  arise  in  the  proceedings  on  the  counterclaim.  The  counsel 
for  Murphy  seem  indeed  to  have  regarded  the  question  as  to  the 
sufficiency  of  the  counterclaim  as  substantially  identical  with  that 
as  to  the  sufficiency  of  the  defense  in  bar  founded  upon  the  same 
facts ;  and  in  the  grounds  of  demurrer  to  the  counterclaims  in  the 
instructions  asked  for  on  the  trial,  and  in  the  agreement  presented 
in  this  court  for  the  appellant,  the  same  principles  are  appealed  to 
as  invalidating  the  counterclaim  that  had  already  been  held  fatal 
to  the  plea  by  which  it  was  attempted  to  bar  the  action. 

But  although  It  has  been  decided  in  numerous  cases  and  in  this 
case  when  formerly  here  that  the  obligatory  effect  of  a  note  or 
bond  cannot  be  destroyed  (nor  impaired)  by  a  contemporaneous 
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parol  agreement  between  obligor  and  obligee,  relating  to  and  pur- 
porting to  restrain  its  obligation ;  and  that  such  note  or  bond  de- 
livered by  the  obligor  to  the  obligee  cannot  be  made  an  escrow  by 
parol  agreement  between  them  made  at  the  time  of  delivery,  that 
it  shall  not  be  obligatory  unless  some  specified  act  be  done  by  the 
obligee ;  it  does  not  follow  that  such  an  agreement,  and  especially 
if  it  comprise  an  undertaking  by  the  obligee  to  procure  another 
surety,  must  because  it  is  ineflFectual  for  certain  purposes,  and 
even  for  that  for  which  it  was  primarily  designed,  therefore,  be 
deemed  utterly  invalid  and  ineffectual  for  all  purposes. 

The  law  will  not  enforce  such  an  agreement  for  the  attainment 
of  its  direct  and  immediate  or  expressed  object  of  changing  the 
terms  or  legal  effect  of  a  written  instrument  which  is  the  act  and 
deed  of  the  party  who  seeks  enforcement  or  of  defeating  tbe  legal 
effect  of  the  delivery  by  which  according  to  law  it  has  become  his 
act  and  deed.  The  agreement,  therefore,  cannot  be  specifically 
enforced  upon  or  against  the  instrument  to  which  it  relates  and 
which  remains  obligatory  notwithstanding  the  agreement.  But 
although  to  this  extent  unenforcible,  it  is  not  prohibited  by  law. 
It  is  not  illegal,  but  merely  insufficient  in  its  form  to  operate 
coercively  in  the  particular  manner  designated,  and  the  obligee  in 
the  bond  might  observe  and  give  effect  to  it,  without  any  violation 
of  law  or  public  policy.  If  such  agreement  be  founded  upon  a 
legal  and  sufficient  consideration,  for  instance  if  it  be  made  as 
the  inducement  to  one  of  the  parties  to  become  bound  to  the  other 
as  surety  for  his  debtor  (a  third  person)  in  a  new  obligation, 
whereby  his  responsibility  is  created  or  prolonged;  and  if  actual 
damage  accrue  to  the  party  thus  induced,  in  consequence  of  the 
failure  of  the  creditor  to  perform  his  part  of  the  agreement  by 
procuring  the  additional  surety,  we  do  not  perceive  nor  admit 
that  the  incompetency  of  the  agreement  to  impair  the  force  of  the 
instrument  executed  by  the  surety  should  deprive  him  of  all 
remedy  for  redress  of  the  injury  he  sustains  by  the  nonperform- 
ance of  the  obligee's  undertaking  by  the  performance  of  which 
the  responsibility  upon  the  note  would  have  been  divided  between 
two,  and  his  own  loss  would  have  been  reduced  one-half. 

If  it  be  admitted  that  so  much  of  the  supposed  agreement  as 
provides  that  in  a  certain  event  the  note  shall  not  be  obligatory 
would  be  void,  it  would  be  so  only  because  the  law  made  the  note 
obligatory  on  Hubble  by  his  delivery  of  it  to  the  obligee,  whether 
the  event,  that  is  the  procuring  of  an  additional  surety,  occurred 
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or  not  But  the  law  does  not  prevent  nor  interfere  with  the  per- 
formance of  that  act,  if  the  undertaking  to  procure  the  signature 
of  Goode  was  lawful.  The  responsibility  assumed  in  executing 
the  note  was  a  sufficient  lawful  consideration  to  make  the  under- 
taking binding,  and  although  tbe  agreement  designated,  as  the 
consequence  of  nonperformance  or  as  a  means  of  enforcing  per- 
formance, what  the  law  will  not  enforce,  and  the  stipulation  for 
which  may  be  deemed  void  or  impossible,  there  still  remains  the 
valid  and  practicable  undertaking  to  procure  the  name  of  Groode. 
The  failure  to  perform  this  undertaking  was  an  injury  to  Hubble, 
who  for  the  consequent  damage  to  him  of  being  compelled  to  pay 
the  whole  debt  of  an  insolvent  principal,  when  if  the  undertaking 
had  been  performed,  would  have  had  to  pay  but  half  or  would 
have  been  secure  of  contribution  of  one-half  from  Goode,  if  he 
paid  the  whole,  is  in  our  opinion  entitled  to  a  remedy. 

It  cannot  be  doubted,  and  will  scarcely  be  denied,  that  the 
obligee  in  a  note  or  bond,  who  by  a  verbal  promise  to  procure  an 
additional  surety,  or  to  furnish  other  indemnity,  induces  an  in- 
dividual to  become  boxmd  as  surety  in  the  note  or  bond  of  his 
debtor,  is  himself  legally  bound  by  his  undertaking,  and  re- 
sponsible to  the  promisee  for  the  injury  and  damage  which  may 
ensue  to  him  from  a  breach  of  the  promise.  It  would  be  utterly 
unreasonable  to  suppose  that  such  a  promise  would  be  invalidated 
or  the  remedy  for  its  breach  lost  or  merged  because  there  was  also 
a  promise  that  the  note  should  not  be  obligatory  on  the  promisee 
unless  or  until  the  additional  surety  should  be  procured  by  the 
creditor.  'Not  does  the  operation  and  recovery  of  a  claim  of 
damages  for  the  breach  of  an  undertaking  to  procure  an  additional 
surety,  though  the  pleading  should  set  out  tbe  promise  that  the 
note  should  not  be  obligatory  unless,  etc.,  and  imply  any  contra- 
diction of  the  terms  of  tbe  note,  or  any  attempt  to  deny  or  impair 
its  obligatory  force;  on  the  contrary  the  assertion  of  the  claim 
to  damages  for  failure  to  procure  another  surety  implies  an  ad- 
mission that  the  claimant  is  bound  by  the  note.  This  is  clearly 
demonstrated  by  the  course  and  final  disposition  of  this  case,  after 
it  went  back  from  this  court  when  no  defense  Tvas  made  to  the 
action  on  the  notes  and  a  judgment  was  rendered  on  it  against 
Hubble  and  in  his  favor  on  the  counterclaim. 

On  tbe  whole,  therefore,  our  only  difficulty  in  sustaining  the 
counterclaim  arises  from  the  vagueness  and  want  of  particularity 
of  the  pleading  in  setting  out  the  agreement  or  imdertaking  and 
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the  course  of  the  action.  But  as  the  pleading  bases  the  claim  of 
damages  expressly  upon  the  failure  of  the  plaintiff  to  procure  the 
signature  of  Groode,  and  as  it  states  that  it  was  the  agreement  and 
understanding  "  that  the  note  should  not  be  obligatory  on  the 
defendant  unless  the  plaintiff  procured  the  signature  of  Goode/' 
these  averments  fairly  imply  that  the  plaintiff  agreed  or  prom- 
ised when  the  note  was  signed  by  the  defendant  that  he  would 
procure  that  signature,  and  as  the  verdict  compared  with  the  in- 
struction establishes  the  facts  as  above  implied  from  the  pleading, 
it  thus  supplies  or  cures  the  defective  or  imperfect  statement  of 
them,  if  it  should  be  deemed  defective  without  such  aid.  Then 
as  the  pleading  thus  aided  shows  that  at  the  time  of  the  execution 
of  the  note  by  Hubble  the  plaintiff  undertook  to  procure  the  sig- 
nature of  Goode,  and  even  promised  that  the  note  should  not  bo 
obligatory  unless  or  until  he  had  procured  it,  the  fact  that  a 
promise  so  obviously  made  for  the  benefit  and  protection  of 
Hubble  as  a  surety  and  at  the  very  time  of  his  signing  the  note 
was  made  and  operated  as  an  inducement  for  him  to  sign  it  is  in 
the  very  nature  of  the  thing  so  evident  that  we  think  it  should  be 
considered  as  implied  and  virtually  included  in  the  statement  of 
the  other  facts  referred  to. 

Although,  therefore,  the  pleading  would  have  been  more  com- 
plete if  it  had  expressly  stated  that  the  promise  or  agreement  of 
the  plaintiff  to  procure  Goode's  signature  was  made  and  operated 
as  an  inducement  for  defendant  himself  to  sign,  we  are  of  opinion 
that  under  the  liberal  construction  of  pleadings  required  by  the 
Civil  Code,  section  146,  and  which  has  just  been  applied  in  this 
case,  the  pleading  should,  notwithstanding  the  omission,  be  deemed 
sufficient  to  sustain  the  judgment  rendered  on  a  verdict  author- 
ized by  the  evidence. 

If  on  any  of  the  objections  to  the  answer  the  demurrer  to  it 
might  have  been  sustained,  which  is  not  decided,  they  do  not 
furnish  ground  for  reversal  of  a  judgment  on  a  verdict.  And  there 
was  no  abuse  of  discretion  in  permitting  the  answer  to  be  filed. 

^Yith  regard  to  the  alleged  error  of  the  court  in  refusing  to 
permit  J.  S.  Murphy,  the  plaintiff,  to  testify  for  the  plaintiff,  it 
is  sufficient  to  say  first,  that  the  fifty-fourth  section  of  the  Civil 
Code  authorizes  the  guardian  or  next  friend  to  testify  in  those 
cases  only  in  which  the  infant  sues  by  guardian  or  next  friend, 
And  has  no  application  to  this  case,  in  which  the  suit  is  brought 
in  the  name  of  Murphy  styling  himself  "  guardian,  etc.,"  and  on 


152  Kentucky  Opinions. 

Opinion  of  the  Court. 

a  note  executed  to  him  under  the  same  style.  And  second^  that 
the  fact  which  he  was  offered  to  testified  to  was  that  there  was  no 
agreement  with  Hubble  when  he  signed  the  note^  that  Murphy 
the  plaintiff  would  procure  the  signature  of  another  surety,  etc, 
was  not  in  issue  on  the  action  upon  the  note  and  was  wholly 
irrelevant  in  that  action;  and  that  it  was  material  and  in  issue, 
only  in  the  matter  of  Hubble's  counterclaim  founded  on  such 
alleged  agreement  which  if  made  was  binding  upon  Murphy  per- 
sonally and  not  upon  his  ward.  Murphy,  therefore,  was  person- 
ally and  alone  interested  in  defeating  the  counterclaim,  the  estab- 
lishment of  which  was  to  impose  upon  him  a  heavy  liability;  as 
it  in  fact  did.  He  has,  therefore,  an  interest  partly  in  the  issue 
on  which  he  offered  to  testify  which  was  not  and  could  not  be  re- 
leased by  his  former  ward  and  which  rendered  him  wholly  in- 
competent. There  was,  therefore,  no  error  in  refusing  to  let  him 
testify. 

Wherefore,  perceiving  no  substantial  error  in  the  record,  the 
judgment  is  affirmed. 


Thomas  F.  Robinson's  Admr.,  Mabtha  Robinson's  Admb.,  and 
T.  and  J.  Smith,  and  J.  B.  Miixbtt  &  Co.  v.  W.  S.  Hicks 
AND  Othebs. 

Infants  —  Appointment  of  Gnardian  Ad  Litem. 

It  is  a  revisable  error  not  to  appoint  a  guardian  ad  litem  for  an 
infant. 
Claim  Against  Decedent  —  Waiver  of  AffidaTit 

Xo  one  but  an  infant  can  take  advantage  of  the  error  in  not  appoint- 
ing a  guardian  ad  litem. 
Where  there  is  No  Personal  Representation,  No  Affidavit  or  Demand  Reqidred. 
The  personal  representative  of  the  deceased  having  answered  to  the 
merits  of  the  suit  to  settle  the  estate,  and  having  failed  to  allege  that 
no  demand  or  affidavit  had  been  made,  it  will  be  presumed  that  the 
statute  had  been  complied  with. 

APPBAL    FBOM    HENDEBSON    CIBCUIT    COUBT. 
December  9,  1S65. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

The  motion  of  Elam  to  be  dismissed  as  an  appellant  will  be  first 
considered  and  disposed  of. 

By  an  examination  of  the  statement  made  in  the  record  by  the 
counsel  for  appellants,  giving  the  names  of  the  parties  to  the  ap- 
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peal  and  a  reference  to  the  judgment  appealed  from,  it  is  ap- 
parent that  he  is  not  an  appellant  either  in  his  individual  or 
fiducial  character,  and  consequently  there  were  no  grounds  for  his 
motion. 

The  first  alleged  error  is  that  no  guardian  ad  litem  had  been 
appointed  for  the  infant  daughter  of  Greorge  P.  Robinson,  de- 
ceased, after  process  had  been  executed  upon  her.  That  might, 
and  we  do  not  decide  it  would  not,  be  an  error  for  which  she  could 
reverse  the  judgment;  but  as  it  does  not  appear  that  appellants 
were  prejudiced  thereby  it  cannot  be  available  to  them  for  a 
reversal. 

Appellants  next  complain  of  the  action  of  the  court  below  in 
refusing  to  set  aside  the  order  confirming  the  master's  report,  to 
enable  them  to  file  exceptions  thereto. 

The  report  had  been  filed  at  a  previous  term  of  the  court,  and 
time  then  allowed  to  file  exceptions  thereto.  Subsequently  that 
time  had  been  extended  to  another  term  of  the  court,  and  for  their 
failure  to  except  during  this  imusually  long  interval  between  the 
filing  and  the  confirmation  of  the  report  no  reason  is  shown  or  even 
offered,  and  under  these  circumstances  we  cannot  say  that  the 
court  below  abused  a  sound  discretion  in  refusing  the  motion, 
especially  as  appellants  have  their  remedy  in  this  court  for  any 
error  prejudicial  to  them  in  the  judgment  of  the  court  below 
founded  on  the  report  of  the  master,  although  no  exceptions  may 
bave  been  taken  thereto. 

Further  complaint  is  made  of  the  judgment,  because,  as  is 
alleged,  the  demands  of  W.  S.  Hicks,  of  Kormount,  and  I.  S. 
Smith  and  wife  were  not  verified  as  required  by  section  S6,  article 
£,  chapter  37,  1  Rev.  Stat.  609,  and  payment  demanded  accord- 
ing to  section  i7S,  Civil  Code. 

When  they  instituted  their  actions,  no  administration  had  been 
granted  on  the  estate  of  Thos.  F.  Bobinson,  deceased,  consequently 
there  was  no  one  there  of  whom  to  make  the  demand.  After  an 
administrator  was  appointed,  he  filed  his  petition  against  appel- 
lees as  creditors  of  his  intestate  and  others  for  a  settlement  of  the 
estates  of  his  intestate,  of  Oeorge  Robinson,  administrator,  and 
of  George  P.  Robinson,  and  he  was  made  a  defendant  to  the 
several  petitions  of  Hicks,  Kormount,  and  Smith  and  wife,  and 
then  all  the  actions  relating  to  the  estates  of  the  three  Robinsons 
were  consolidated  and  heard  together. 
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The  personal  representative  of  Thomas  F.  Robinson,  deceased, 
appeared  to  the  three  actions  of  Hicks,  Normount,  and  Smith  and 
wife  and  answered  to  the  merits,  and  failed  to  allege  that  no 
demand  with  the  requisite  affidavit  had  been  made  of  him  by  them, 
nor  was  there  any  sufficient  allegation  by  any  of  the  various 
parties  interested  in  the  controversy  of  such  omission,  nor  was 
any  rule  taken  against  them  to  have  their  actions  dismissed,  be- 
cause such  demand  and  affidavit  had  not  been  made;  from  all 
which  it  may  be  implied  that  after  the  appointment  of  a  personal 
representative  of  Thos.  F.  Robinson  the  law  in  that  respect  had 
been  substantially  complied  with.  Rogers  v.  Mitchell's  Exrs.  et 
al.,  1  Mete.  21. 

For  the  same  reason  similar  objections  to  other  claims  allowed 
must  be  regarded  as  unavailing. 

It  is  insisted  by  appellants  that  the  court  below  erred  in  not 
adjudging  a  larger  amount  to  be  due  from  George  P.  Robinson, 
deceased,  to  the  estate  of  his  father,  George  Robinson,  Sr. 

Upon  that  branch  of  the  case  we  perceive  an  error  in  one  item 
only,  and  that  for  a  small  amount.  Of  Dr.  Armstead's  account 
against  George  Robinson,  Sr.,  he  proves  $28.25  were  paid  by 
Thomas  F.  Robinson,  but  the  credit  for  that  payment  is  given  to 
George  P.  Robinson. 

Appellants'  part  of  that  sum  would  be  so  small  that  the  maxim, 
de  minimis  non  curat  lex,  might  well  apply,  and  if  that  were  the 
only  error  in  the  judgment  prejudicial  to  them  it  would  not  on 
that  account  be  disturbed. 

The  next  objection  urged  to  the  judgment  is  that  the  Nelsons 
were  adjudged  to  be  entitled  to  the  estate  devised  to  Thomas  Price 
Robinson,  deceased,  as  his  brothers  of  the  half  blood,  he  having 
died.  Two  reasons  are  assigned  by  appellants'  counsel  against 
that  part  of  the  judgment:  First,  because  there  is  not  sufficient 
evidence  that  they  are  his  half  brothers,  and  second,  that  Thomas 
Price  Robinson  died  in  infancy,  and,  therefore,  the  Nelsons,  even 
if  the  proof  showed  them  to  be  his  half  brothers,  could  not  under 
the  Statute  of  Descents  inherit  his  part  of  the  estate. 

In  answer  to  the  first  position,  it  is  sufficient  to  say  that  in 
three  of  the  consolidated  cases  they  are  made  defendants,  and  it  is 
alleged  that  Thomas  Price  Robinson  died  after  his  father  and 
mother,  intestate,  immarried,  and  childless,  and  that  the  two  Nel- 
sons were  his  half  brothers  and  nearest  of  kin. 
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And  they  are  coplaintiffs  with  Price  and  wife,  another  of  thii 
consolidated  cases,  and  in  their  petition  and  in  that  case  it  is  ex- 
pressly alleged  that  they  are  the  surviving  half  brothers  of  Thomas 
Price  Robinson,  and  bis  only  heirs.  To  these  allegations  there  is 
no  sufficient  denial  in  all  the  answers  filed  in  the  various  cases; 
indeed  these  allegations  are  not  responded  to  by  any  of  the  de- 
fendants, except  the  administrator  of  Greorge  P.  Robinson,  and 
his  answer  is  insufficient  under  subsection  2  of  section  25,  Civil 
Code,  to  put  the  fact  in  the  issue. 

The  assumption  that  Thomas  Price  Robinson  died  in  infancy 
is  neither  sustained  by  allegation  or  proof,  and  even  if  that  fact 
were  material  to  the  rights  of  appellants  they  have  failed  to 
establish  it. 

We  come  now  to  the  consideration  of  more  serious  objections  to 
the  judgment.  The  slave  Fanny  was  in  the  possession  of  Elam  as 
the  administrator  of  George  Robinson  and  constitutes  a  part  of  the 
estate  of  said  testator.  He  hired  her  to  Mrs.  Price,  and  Elam 
states  himself  that  in  January,  1861,  he  permitted  Price  to  re- 
move Fanny  from  the  county  of  Henderson,  Ky.,  to  New  Orleans, 
first  taking  from  Price  a  bond  to  indemnify  him  against  loss  for 
permitting  him  to  remove  said  slave  from  Kentucky.  It  does  not 
appear  that  she  has  ever  been  returned  to  the  possession  of  Elam. 
The  other  slaves  of  the  testator  have  been  sold  and  a  very  con- 
siderable sum  realized  therefrom;  doubtless  Fanny  would  also 
have  been  sold  at  the  sale  of  the  other  slaves,  if  she  had  not  been 
removed  from  the  State,  but  in  consequence  thereof  she  could 
not  then  be  sold,  and  her  value,  which  is  proved  to  be  $1,200,  is 
lost  to  the  estate  unless  Elam  is  held  responsible  therefor,  and  we 
see  no  reason  why  he  should  not  be  adjudged  to  pay  her  value,  and 
especially  as  he  is  indemnified  by  Price,  and  by  proper  pleadings 
the  question  of  his  right  to  her  value  as  against  Price  can  be  settled 
in  these  suits. 

The  only  remaining  question  deemed  material  to  be  noticed 
relates  to  John  S.  Robinson's  branch  of  the  case. 

Millett  &  Co.  in  their  petition  allege  that  said  J.  S.  Robinson 
was  dead,  and  no  administration  had  been  granted  on  his  estate ; 
this  petition  was  offered  to  be  filed  before  the  final  judgment  was 
rendered  and  before  there  was  a  personal  representative  and  a 
revivor  against  him;  it  was,  therefore,  erroneous  to  render  any 
judgment  on  that  branch  of  the  case.     Besides  the  allegations  of 
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Lambert's  petition  ^ere  inttufficient  to  authorize  a  judgment  in 
his  favor. 

Wherefore,  th^  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  permit  the  parties  who  may  in  a  reasonable  time 
amend  their  pleadings,  and  for  further  proceedings  consistent 
with  this  opinion. 


LOCILBBT  t;.   O'DONNBIJL. 

Land — Prior  Posaessioa. 

The  land  in  controversy  contains  five  acres^  which  is  covered  by  a  patent 
for  2,000  acres  to  Levin  Powell,  under  whom  both  parties  claim  title, 
and  which  lands  the  deeds  of  both  parties  cover. 

Appellant  claimed  under  the  older  deed  from  the  patentee,  and  he  and 
thoee  under  whom  he  claimed  took  possession  of  and  had  resided  on 
this  tract  of  land  outside  of  the  interference  prior  to  the  entry  of 
appellee  and  his  vendors  on  the  other  tract,  claiming  to  be  possessed 
to  the  extent  of  the  boundary  of  his  deed  and  with  the  intention  of 
taking  possession  of  the  whole  tract,  including  the  part  within  the  inter- 
ferenoe,  which  was,  until  a  few  years  past,  woodland  and  unenclosed. 
Held,  that  such  entry  upon  the  part  of  the  appellant  and  his  vendors 
vested  him  with  the  possession  to  the  full  extent  of  the  boundary  of  his 
deed,  and  the  subsequent  entry  of  the  appellee  and  his  vendors  on  the 
other  tract  could  not,  and  did  not>  divest  him  of  his  possession. 

Deeds  and  title  papers  may  be  read  as  evidence  to  show  extent  of 
possession,  although  they  convey  no  legal  title. 

APPEAL  FBOM   JEFFEBSON   GIBGUIT  C0I7ET. 
June  29,  lSd6. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

This  proceeding  for  a  forcible  entry  and  detainer  was  instituted 
by  appellee  against  appellant,  to  recover  the  possession  of  two 
small  pieces  of  land ;  upon  the  trial  in  the  coimtry  appellee  suc- 
ceeded ;  appellant  traversed  the  finding.  On  the  trial  in  the  court 
below  the  inquisition  was  sustained,  and  judgment  of  restitution 
rendered  against  him,  from  which  he  has  appealed. 

It  appears  from  the  evidence  that  a  part  of  the  land  in  con- 
troversy is  a  fractional  part  of  five  acres,  described  as  a  "five- 
acre  slip/^  which  is  covered  by  a  patent  for  2,000  acres  of  Levin 
Powell,  imder  whom  both  parties  claim  that  five-acre  slip,  and 
which  the  evidence  conduces  to  show  is  covered  by  the  deeds  of 
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both  the  parties;  the  other  Binall  piece  is  covered  by  Moore's 
patent,  and  outside  of  Powell. 

The  evidence  further  conduces  to  show  that  appellant  claims 
under  the  elder  deed  from  the  patentee,  and  that  he  and  those 
under  whom  he  claimed  took  possession  of  and  had  resided  upon 
his  tract  outside  of  the  interference  prior  to  the  entry  of  appellee 
and  his  vendors  on  the  other  tract,  claiming  to  be  possessed  to  the 
tsKtent  of  the  boundary  of  their  deeds,  and  with  the  intention  of 
taking  possession  of  the  whole  tract,  including  that  part  within  the 
interference,  which  was,  imtil  witiiin  a  few  years  passed,  wood- 
land, and  with  the  exception  of  a  small  part  recently  enclosed  by 
appellant,  unenclosed. 

Such  entry  on  the  part  of  appellant  and  his  vendors  vested  in 
him  the  possession  to  the  full  extent  of  the  boundary  of  his  deed, 
and  the  subsequent  entry  of  the  appellee  and  his  vendors  on  the 
other  tract,  and  occasional  going  upon  and  cutting  and  carrying 
away  the  timber  from  the  land  within  the  interference,  could  not, 
and  did  not,  divest  him  of  his  possession. 

Instruction  No.  5  asked  by  appellant  was  designed  to  em- 
brace this  proposition ;  but  was  refused  by  the  court,  and,  we  think, 
improperly  refused. 

We  are  furthermore  of  opinion  that  appellant  should  have  been 
permitted  to  read  the  title  papers  offered  by  him  for  the  purpose 
of  showing  the  extent  of  his  possession. 

In  regard  to  the  other  piece  of  land,  the  law  was  correctly  ex- 
pounded in  instruction  No.  4  asked  for  by  appellant  and  given 
by  the  court. 

As  to  the  instructions  asked  for  by  appellee,  no  objections  were 
made  to  them  at  the  time  they  were  asked ;  and  even  if  erroneous 
the  errors  must  be  regarded  as  waived,  and  this  court  cannot 
regard  them. 

But  for  the  errors  indicated  the  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  award  a  new  trial,  and  for 
further  proceedings  consistent  herewith. 
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AcucK  r.  AuLicK. 

Concealment  of  Win  —  Specific  EjKention  of  Contract. 

A  petition  to  compel  a  specific  execution  of  a  contract  to  divide  an 
estate,  without  reference  to  a  will,  where  the  evidence  and  circumstances 
of  the  case  develop  the  knowledge  of  the  suppression  of  the  truth  and 
a  suggestion  of  what  was  not  the  truth,  wholly  incompatible  with  candor 
and  fair  dealing,  will  be  dismissed. 

APPEAL  FBOM  PENDLETON  CIRCUIT  COUBT. 
June  28,  1866. 

Opinion  of  the  Court  by  Judge  Marshall  : 

Charles  A.  Auliek  made  his  will  about  a  year  before  his  death ; 
immediately  upon  his  decease  this  will  was  found,  opened,  and 
taken  possession  of  by  two  of  his  sons  to  whom  he  had  devised 
nothing. 

They  concealed  the  will,  and  soon  after  procured  all  the 
children  save  F.  F.  Auliek  to  sign  a  writing  to  divide  the  estate 
according  to  law,  independent  of  any  will  which  might  thereafter 
be  discovered,  which  contract  recites  that  it  has  been  suggested 
that  their  father  had  left  a  will  "  the  contents  of  which  are 
unknown/' 

It  becoming  knowTi  that  the  two  sons  had  possession  of  the  will, 
a  motion  was  made  in  the  County  Court  to  have  it  recorded,  and 
a  rule  against  those  who  had  it  in  custody  to  produce  it  for  that 
purpose,  which  they  were  compelled  to  do,  and  the  appellants  re- 
sisted the  recording.  After  it  was  ordered  to  record  by  the  County 
Court,  F.  F.  Auliek  arrived  from  Missouri,  where  he  had  for 
several  years  lived,  and  without  informing  him  of  such  will  and 
recording  in  the  County  Court  of  Pendleton,  his  signature  to 
said  writing  was  obtained. 

Appellants  then  filed  this  petition  to  compel  a  specific  execution 
of  the  contract,  and  the  Circuit  Court  on  final  hearing  very 
properly  dismissed  their  petition.  The  evidence  and  circum- 
stances of  this  case  develop  knowledge  of  the  will,  the  concealment 
both  of  its  knowledge  and  the  will,  a  suppression  of  the  truth,  and 
a  suggestion  of  what  was  not  the  truth,  wholly  incompatible  with 
candor  and  fair  dealing  and  the  rights  of  appellees. 

Wherefore,  the  judgment  is  affirmed. 
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Cbitchelow's  Admb.  v.  Hagebman. 

StatemenU  —  Confession  —  Attorney  and  Client  —  Evidence. 

The  statements  or  confession  of  a  party  to  an  action,  in  relation  to 
the  subject-matter  of  the  controvorsy,  as  a  general  rule,  are  competent  as 
evidence  against  him;  but  such  statements  or  confessions  must  have  been 
made  by  him,  or  made  in  his  presence,  and  assented  to  by  him.  An  attor- 
ney's statements  made  in  the  absence  of  his  client  is  not  competent  evi- 
dence. 


APPEAL,  FBOM  JEFFEBSON   CIBCUIT  COUET COMMON  PLEAS 

DIVI8IOX. 

June  26,  1866. 

Opinion  of  the  Court  by  Judge  Petebs: 

After  appellee's  demurrer  to  the  petition  was  sustained  he  with- 
drew the  amended  petition  and  it  then  was  no  longer  a  part  of  the 
pleadings  in  the  action. 

The  statements  or  confessions  of  a  party  to  an  action  in  re- 
lation to  the  subject-matter  of  the  controversy  as  a  general  rule  are 
competent  as  evidence  against  him;  but  such  statements  or  con- 
fessions must  have  been  made  by  him,  or  have  been  made  in  his 
presence,  and  assented  to  by  him. 

The  statements  contained  in  the  amended  petition  were  made, 
as  the  attorney  proves,  by  himself  in  the  absence  of  appellant,  that 
he  had  never  read  them,  and  did  not  know  what  the  paper  con- 
tained. They  were  consequently  neither  made  nor  assented  to 
by  appellant  and  should  not  have  been  admitted  as  evidence 
against  him.  What  weight  was  given  to  them  by  the  jury,  or 
what  influence  they  may  have  had  in  producing  the  verdict,  is 
not  for  us  to  say;  but  it  is  alleged  in  said  amendment  that  the 
intestate  sold  and  delivered  the  mares  to  appellee,  which,  if  the 
jury  believed  to  be  true,  must  have  been  fatal  to  a  recovery  in  this 
action.  In  view  of  the  facts  proved  by  the  attorney  said  amended 
petition  was  not  competent  evidence  and  was  improperly  ad- 
mitted. Wherefore,  the  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial,  and  for  further  proceedings  consistent 
herewith. 
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Mabt  M.  Mobton  v.  Jambs  Ford. 

Sale  of  Wife's  Land  by  Husband  —  Satilication. 

The  attempted  sale  of  the  wife's  lan^.  by  her  hu:«band  might  haye  post- 
poned but  cannot  have  deprived  her  of  the  ultimate  use  of  her  estate* 
if  she  had  not  been  estopped  by  the  subsequent  ratification  and  confirma- 
tion of  the  sale. 

APPEAL   FBOM   OWEN    CIBCUIT   COUBT. 
June  26,  1866. 

Opinion  op  the  Court  by  Judge  Petebs: 

The  legal  title  to  the  estate  sued  for  in  this  action,  by  the  con- 
veyance of  her  father,  vested  in  appellant,  and  the  attempted  sale 
thereof  by  her  late  husband  might  have  postponed  but  could  not 
have  deprived  her  of  the  ultimate  use  and  enjoyment  of  said 
estate,  if  she  had  not  subsequently  ratified  and  confirmed  said  sale. 

In  her  answer,  when  she  was  a  feme  sole,  to  the  petition  of  her 
late  husband's  vendee  for  a  title  and  to  enjoin  the  collection  of  a 
part  of  the  price  for  want  of  title,  after  stating  that  she  had 
joined  her  husband  in  a  conveyance  of  said  land  to  said  vendee, 
properly  acknowledged  and  certified  for  record,  according  to  the 
laws  of  Kentucky,  and  forwarded  the  same  to  him,  by  a  trust- 
worthy agent,  but  whether  it  was  ever  delivered  or  not  she  could 
not  state,  she  added  that  the  sale  of  the  land  was  with  her  consent 
and  met  with  her  cordial  approbation,  and  that  she  then  was,  and 
thence  hitherto  hath  been,  and  still  is,  willing  and  anxious  that 
the  contract  shall  be  carried  specifically  into  execution ;  that  by  the 
conveyance  of  the  land  to  her  by  her  father  she  became  invested 
with  the  legal  title,  and  that  now  since  the  death  of  her  said 
husband  she  can  individually  and  alone,  as  the  owner  thereof, 
convey  and  invest  him,  the  complainant,  with  a  full  title  in  law 
and  equity  thereto,  as  fully  as  she  and  her  husband  could  have 
done  jointly  in  his  lifetime.  Wherefore,  with  a  view  and  intent 
of  fulfilling  said  contract  of  her  said  husband,  she  hath  made, 
executed,  and  acknowledged,  and  caused  to  be  certified,  her  certain 
deed  of  conveyance  to  said  complainant  of  said  land,  and  hereby 
offers  and  tenders  the  same  to  him,  if  he  will  pay  the  balance  due 
of  the  purchase  money  for  said  land,  and  tendered  said  deed  as 
part  of  her  answer,  which  was  regarded  as  sufficient  by  the  court. 
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the  vendee  compelled  to  accept  it^  and  thereupon  his  injunction 
was  dissolved  and  the  money  coerced. 

On  the  trial  of  the  case  below  the  transcript  of  the  record  of 
Hardesty  against  appellant,  etc.,  in  which  this  answer  was  filed, 
from  which  the  extracts  herein  recited  are  taken,  together  with 
her  deed,  was  read  in  evidence. 

There  was  no  evidence  offered  tending  in  the  slightest  degree 
to  show  that  said  answer  and  deed  were  not  the  voluntary  acts  of 
a  mind  perfectly  competent  to  understand  and  transact  the  busi- 
ness she  was  engaged  in,  or  that  she  was  influenced,  or  even  per- 
suaded, to  make  the  deed  by  any  one  whatever.  And  certainly  not 
by  appellee  or  his  vendor,  for  they  were  in  Kentucky  and  she  was 
in  the  State  of  Missouri  at  the  time. 

If  the  evidence  referred  to  is  not  sufficient  to  estop  appellant 
from  setting  up  claim  to  the  land,  then  in  no  case  can  an  estoppel 
be  available,  and  it  must  be  regarded  as  no  substantial  thing, 
existing  only  in  name. 

After  the  death  of  her  husband  appellee  might  have  avoided 
the  contract  for  the  sale  of  her  land,  but  she  elected  to  ratify  and 
confirm  it,  and  it  is  too  late  now  to  retract. 

As  to  the  consideration  it  is  sufficient  to  say  that  by  the  con- 
veyance of  the  land  the  purchaser  was  compelled  to  pay  the  price, 
and  whether  she  received  it  or  not  is  not  material.  She  was 
instrumental  in  causing  the  purchaser  to  part  with  his  money  and 
prejudice  to  him,  whether  she  was  benefited  or  not,  is  a  sufficient 
consideration. 

Wherefore,  the  judgment  is  affirmed. 


Tbmpi-b's  Ai>mb.  v.  Beck  &  Messing  Slaughtee. 

Kote  —  Non  Est  Factum. 

The  appeUee  plead  non  eat  factum  to  the  note,  and  it  is  conceded  that 
the  OTidence  as  to  handwriting  leaves  the  genuineness  of  the  note  doubt- 
ful; we  think  the  circumstances  greatly  preponderate  in  favor  of  its 
validity. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 
June  25,  1866. 

Opinion  of  the  Court  by  Judge  Willla.ms  : 

Johnson  sold  to  appellees  a  tract  of  land  and  executed  his  deed 
to  them  July  29,  1859,  at  $500,  to  be  paid,  $150  March,  1860; 
11 
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$160  March  1,  1861,  and  $200  March  1, 1862.  At  the  same  time 
decedent,  Temple,  sold  to  Johnson  a  house  at  $150  and  was  to  take 
one  of  these  payments.  The  appellees  took  possession  of  this 
land,  cut  and  sold  the  timber,  and  have  never  been  disturbed  .or 
turned  out 

The  evidence  tends  to  prove  that  the  use  of  the  timber  was  a 
great  inducement  and  that  appellees  were  more  anxious  to  get  it 
than  to  ascertain  the  validity  of  the  title. 

Temple  having  died  his  administrators  bring  this  suit  to  re- 
cover the  $150,  evidenced  by  a  note  payable  to  him,  dated  July 
30,  1869,  and  indorsed,  "  I  assign  the  within  note  to  Joseph 
Temple  for  value  received  of  him.    E.  D.  W.  Johnson. 

"  Tobeth  Johnson." 

To  this  note  appellees  plead  non  est  factum.  The  evidence 
further  tends  to  prove  that  one  of  the  obligors,  after  service  of 
process,  at  least  after  suit,  desired  to  renew  the  note  and  get  fur- 
ther time. 

If  it  be  conceded  that  the  evidence  as  to  handwriting  leaves  the 
genuineness  of  the  note  doubtful,  we  think  the  circumstances 
greatly  preponderate  in  favor  of  its  validity.  It  was  nearly  six 
years  from  the  date  of  the  note  to  the  bringing  of  this  suit,  and  had 
Temple  still  survived  it  is  likely  further  indulgence  would  have 
been  granted;  this  debt  has  never  been  paid,  but  was,  after  the 
suit  was  brought,  still  recognized  as  subsisting  by  one  of  the 
obligors;  the  note  being  subsequent  in  date  to  the  deed  indicates 
that  a  subsequent  transaction  was  made  between  Temple  and  ap- 
pellees, rather  fortified  than  expelled  by  the  indorsement  by 
Johnson  and  wife  on  the  back  of  the  note. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  enter 
judgment  for  appellants  on  said  note. 
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YouELL  r.  Gaines.  j 

i 
Specific  Peif ormance  —  Defect  in  Title. 

In  a  suit  to  enforce  a  lien  and  thus  enforcing  a  specific  execution  of 
a  contract  the  plaintiff  may  perfect  his  title  during  the  progress  of  the 
case. 
Ezceptioiia  to  Sale. 

Exceptions  to  the  sale  of  land  must  be  made  before  the  order  of  con- 
firmation is  entered,  unless  some  sufficient  reason  for  not  excepting  is 
shown. 

APPEAL  FROM  BOONE  CIBCUIT  COURT. 
June  25,  1866. 

Opinion  of  the  Court  by  Judge  Marshall  : 

Although  the  title  of  Gaines  to  the  two  tracts  of  land  which  he 
had  sold  to  Youell  was  not  perfect  when  he  commenced  this  suit 
for  enforcing  his  lien  and  thus  enforcing  a  specific  execution  of 
the  contracts,  he  no  doubt  supposed  it  perfect  except  as  to  the 
mortgage  for  a  comparatively  small  part  of  their  value  of  which 
the  vendee  had  notice,  and  in  fact  the  defects  which  existed  only 
in  the  title  to  the  tract  of  138  acres  were  not  of  a  character  to 
occasion  much  apprehension  of  loss.  The  defects,  however,  such  as 
they  were  in  fact  supplied  in  the  progress  of  the  case,  and  the 
plaintiff  having  perfected  his  title  before  the  final  hearing,  we 
perceive  no  error  so  far  as  title  is  concerned  in  either  of  the 
separate  judgments  enforcing  the  lien  on  the  two  tracts  respec- 
tively. 

The  fact  that  the  vendor  who  is  the  plaintiff  purchased  at  the 
sales  each  of  the  two  tracts  for  the  amoimt  of  the  judgment  against 
it,  which  was  less  than  half  of  the  price  at  which  he  sold  it  to  the 
defendant,  and  leaving  still  a  large  portion  of  that  price  unpaid 
and  due  or  to  become  due,  seems  to  present  a  case  of  hardship. 
But  the  orders  confirming  the  sales  had  in  each  case  been  made  at 
terms  of  the  court  many  months  previous  to  that  at  which  the  ap- 
pellant moved  upon  his  own  affidavit  for  leave  to  file  exceptions 
to  each  of  the  sales.  The  court  had  no  power  over  the  orders  of 
confirmation  nor  over  the  sales,  except  under  the  proceedings 
authorized  by  section  679  of  the  Civil  Code  and  section  373  to 
which  it  refers,  and  as  the  proceeding  in  this  case  by  motion  and 
affidavit  is  not  that  which  the  Code  prescribes,  the  motion  was 
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properly  overruled,  and  that  judgment  will  be  affirmed.  But  the 
judgment  rendered  in  September,  1863,  for  enforcing  the  lien  on 
the  tract  of  138  acres,  is  in  our  opinion  erroneous,  first,  in  not 
specifying  to  what  extent  the  tract  was  subject  to  the  mortgage 
referred  to  in  the  judgment,  and  second,  in  not  stating  that  the 
sale  to  be  made  under  the  judgment  would  be  subject  to  the  lien 
for  the  residue  of  the  purchase  money  remaining  unpaid,  which 
should  also  have  been  stated. 

What  effect  the  correction  of  these  errors  should  have  upon  tha 
sale  of  the  tract  of  138  acres  we  do  not  now  decide,  but  as  the 
case  stood  when  the  motion  to  file  exceptions  was  made  in  Septem- 
ber, 1865,  that  motion  could  not  have  been  sustained. 

Wherefore,  the  judgment  overruling  said  motion  is  affirmed, 
but  the  judgment  of  Septeml)er,  1863,  for  enforcing  the  lien  on 
the  tract  of  138  acres  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  render  a  judgment  in  conformity  wdth  this  opinion, 
which  will  not  preclude  the  proceeding  to  vacate  or  modify  the 
judgment  according  to  the  provisions  of  the  Code. 


McCuLLOCK  V,  Gallaoiieb. 

Attachment -- Claimant  to  be  Made  a  Party. 

Under  the  Civil  Codo  any  one  claiming  property  attached  may,  by  peti- 
tion, have  himself  made  a  party  to  the  suit,  and  have  his  rights  adjudi- 
cated. 

Same  —  Dismissal  of  Suit. 

When  a  case  has  been  dismissed  the  plaintiff  and  defendant  are  out 
of  court,  and  a  petition  to  be  made  a  party  cannot  be  filed. 

APPEAL   FEOM   JEFFERSON   CIRCUIT   COURT. 
June  25,  1806. 

Opinion  of  the  Court  by  Judge  Bullitt  : 

After  the  order  dismissing  the  original  case  between  appellant 
as  plaintiff  and  Gates  as  defendant,  Gallagher  by  petition  had 
himself  made  a  party  and  claimed  the  horse  attached,  and  the 
court  adjudged  it  to  him  without  any  notice  or  rule  being  served 
on  either  of  the  original  parties. 

Under  our  Civil  Code  any  one  claiming  property  attached  may 
by  petition  have  himself  made  a  party  to  the  suit  and  have  his 
rights  adjudicated. 
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But  when  the  cause  has  been  dismissed  both  the  plaintiff  and 
defendant  are  out  of  court,  there  is  then  no.  cause  pending,  and 
a  party  would  have  just  as  much  right  to  file  an  original  petition 
and  have  judgment  thereon  without  service  of  process,  either 
actual  or  constructive. 

The  whole  proceeding  on  Gallagher's  petition  was  erroneous;  tho 
Code  does  not  allow  a  claimant  to  thus  make  himself  a  party  when 
there  is  no  cause  pending  in  the  court. 

Wherefore,  the  judgment  is  reversed. 


CONKAD  AND  WiFE  V.   ClEAVELAND  Ct  al. 

Adminiatrator'a  Settlement 

The  pavments  to  Conrad  and  wife,  for  which  the  administrator  ob- 
tained judgment,  were  made  expressly  in  discharge  of  their  portion  aa 
distributees  out  of  the  admitted  surplus  in  the  administrator's  hands. 
The  administrator  having  made  the  payment  with  the  means  of  full 
knowledge  of  what  was  in  his  hands  it  is  to  be  presumed  that  he  paid 
them  no  more  than  they  were  entitled  to. 

APPEAL  FROM  PENDLETOX  CIRCUIT  COURT. 
June  22,  1866. 

Opinion  of  the  Court  by  Judge  Marshall: 
It  is  highly  improbable  and  scarcely  credible  that  the  adminis- 
trator having  so  small  an  amount  of  assets  in  his  hands  should  have 
made  overpayments  to  so  large  an  amount  as  is  claimed,  and  as 
he  gives  no  reason  for  having  done  so,  and  does  not  even  allege 
that  it  was  by  mistake  as  to  any  fact  or  account,  and  as,  moreover, 
it  is  evident  that  the  appellants  have  noc  received  from  him  more 
than  as  sole  distributees  they  were  entitled  to  out  of  the  proceeds 
of  the  real  and  personal  estate  after  payment  of  all  debts  of  the 
decedent,  the  inference  is  that  some  portion  of  the  proceeds  of  the 
real  estate,  the  application  of  which  is  not  fully  shown  by  the 
record,  was  in  fact  applied  to  the  payment  of  debts,  for  which  the 
administrator  has  received  credit. 

The  payments  to  Conrad  and  wife,  for  which  the  administrator 
obtained  a  judgment,  were  made  expressly  in  discharge  of  their 
portion  as  distributees  and,  of  course,  out  of  the  admitted  surplus 
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in  his  hands,  and  this  was  done  nearly  ten  years  after  a  report 
liad  been  made  showing  the  full  amount  of  debts  and  the  amount 
of  j>ers()iial  assets  in  the  administrator's  hands,  except  about  $236 
of  a  claim  regarded  as  desperate  at  the  time  of  the  former  report 
but  afterward  collected. 

The  debts  of  the  estate  have  all  been  paid.  The  purchase  money 
for  the  land  seems  all  to  have  been  paid  and  the  commissioner  to 
whom  the  sale  notes  were  payable  returned  them  into  court,  but 
there  is  no  full  account  of  the  appropriation  of  the  proceeds. 
There  must  have  been  a  surplus  of  those  proceeds  beyond  the 
amount  of  the  debts  paid  by  the  administrator  out  of  the  personal 
assets  actually  in  the  hands  of  the  administrator,  and  as  the  ad- 
ministrator has  paid  to  creditors  and  distributees  more  than  the 
amount  of  personal  assets  and  nearly  or  quite  the  additional 
amount  of  the  surplus  from  the  proceeds  of  the  real  estate,  we  re- 
peat, the  inference  is  that  this  surplus  has  inured  in  some  way  to 
his  benefit. 

The  administrator  having  made  the  payments  to  Conrad  and 
wife,  with  the  means  of  full  knowledge  of  what  was  in  his  own 
hands  for  their  benefit,  has  not  shown  that  he  was  in  fact  ignorant, 
nor  how  he  could  have  been  so.  He  has  not  removed  the  pre- 
sumption that  he  did  know  and  that  he  paid  them  no  more  than 
was  due.  If  he  has  not  in  some  way  had  the  benefit  of  the  surplus 
proceeds  of  the  real  estate  he  is  entitled  to  it,  and  should  look  to 
it  wherever  it  is  for  reimbursement,  rather  than  to  Conrad  and 
wife  who  have  received  no  more  than  they  were  entitled  to,  and 
who  had  a  right  to  suppose  he  was  paying  them  their  own  money. 

It  follows  from  these  views  that  the  judgment  of  October  20, 
1804,  ao^ainst  Conrad,  was  wholly  erroneous,  and  that  the  judg- 
ment of  December  13,  1805,  modifying  the  former  judgment,  is 
erroneous  in  not  entirely  vacating  and  setting  aside  the  judgment 
of  October  20,  18G4,  and  the  proceedings  thereon.  AVe  are  not 
satisfied  that  the  sum  claimed  by  Conrad  and  wife  in  their  cross- 
petition  is  due  —  and  from  the  record  we  cannot  say  what  sum, 
if  any,  is  due  them,  and  cannot  decide  that  the  dismissal  of  the 
cross-i)etition  was  erroneous. 

But  for  the  error  above  pointed  out  the  judgment  of  December 
1»3,  18G5,  is  reversed,  and  the  cause  remanded  with  directions  to 
render  a  judgment  vacating  the  judgment  of  October  20,  1864, 
above  referred  to,  and  to  set  aside  and  annul  the  subsequent 
proceedings  thereon. 


MoFFETT  V.  Powell  et  al.  167 

Opinioa  of  the  Court. 


MoFFETT  V.  Powell  et  al. 

Pleading  —  Contract  —  Written  Evidence. 

What  wafl  the  subject  of  the  proposition,  though  doubtless  understood 
by  the  parties,  is  not  shown  by  the  letter  in  evidence,  and  it  is  not  stated 
in  the  petition  that  it  was  shown  by  the  letter  in  which  the  defendant 
says  that  he  accepted  the  proposition.  There  was,  therefore,  no  contract 
evidenced  by  writing. 


APPEAL  FEOM   CAMPBELL   CIBCUIT   COURT. 
June  22,  1866. 

Opinion  of  the  Coubt  by  JimaB  Marshall: 

Powell's  letter  of  the  8th  of  Septemher,  1864,  seems  to  refer  to 
and  to  renew  a  previous  proposition  made  to  the  plaintiff.  The 
language  is,  "  my  last  proposition  was  $1,700  —  $5  down,  and 
the  rest  in  three  years  at  six  per  cent,  interest  (if  I  recollect 
rightly),  at  least,  above  will  do."  What  was  the  subject  of  the 
proposition,  though  doubtless  understood  by  the  parties,  is  not 
shown  by  this  letter,  and  it  is  not  stated  in  the  petition  that  it 
was  even  shown  by  the  letter  in  which  the  defendant  says  he  ac- 
cepted the  proposition,  which  letter  having  been  sent  to  the  de- 
fendant without  preserving  a  copy  is  not  filed  by  plaintiff,  nor 
called  for  from  the  defendant.  Kor  is  there  any  statement  either 
of  its  date  or  of  its  contents,  except  by  saying  that  in  it  the  propo- 
sition was  accepted. 

The  defendants'  subsequent  letter  of  Xovember  20^  18G4,  ex- 
hibited by  plaintiff,  shows  that  houses  were  the  subject  of  the  nego- 
tiation, but  does  not  show  to  what  houses  or  what  ground  or  land 
it  referred,  and  instead  of  acknowledging  or  proving  that  plaintiff 
had  accepted  the  writer's  proposition,  it  imports  an  acceptance  of 
plaintiff's  proposition,  requiring,  however,  as  a  condition  of  per- 
formance, the  immediate  payment  of  $50  for  back  rents  —  which 
was  not  complied  with  —  nor  does  it  appear  what  the  plaintiff's 
proposition  was.  There  was,  therefore,  no  contract  evidenced  by 
writing.  The  $50  afterward  paid  was  paid  for  back  rents,  and 
is  not  reclaimable.  No  money  was  paid  or  tendered  for  the 
houses  by  way  of  purchase.     The  mortgage  of  them  to  the  owner 
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was  void,  as  was  also  the  note,  and  no  demand  for  their  surrender 
or  cancelment  having  been  made  there  was  no  ground  for  applying 
to  a  court  of  equity. 

Wherefore,  the  judgment  is  aflSrmed. 


Commonwealth  v.  W.  H.  Gray. 

Paitnership  —  Authority  of  One  Partner  to  Bind  the  Other. 

Although  the  law  will  not  imply  authority  in  one  partner  to  hind  his 
copartner  by  contract  beyond  the  prescribed  sphere  of  their  joint  busi- 
ness, yet  extraneous  facts  may  sufficiently  show  a  recognition  of  such 
authority. 


APPFi^X  FROM  FRANKLIN  CIRCUIT  COURT. 
June  26,  1866. 

Opinion  of  the  Court  by  Judge  Robertson  : 

Although  the  law  will  not  imply  authority  in  one  partner  to 
bind  his  copartner  by  a  contract  beyond  the  prescribed  sphere  of 
their  joint  business,  yet  extraneous  facts  may  sufficiently  show  a 
recognition  of  such  authority. 

The  facts  proved  by  the  Commonwealth  in  this  case,  while  they 
did  not  prove  a  constructive  recognition  by  the  appellee,  Gray,  of 
the  authority  of  his  copartner,  George,  to  bind  him  by  his  signature 
of  the  firm  name  to  Page's  official  bond,  certainly,  in  some  degree, 
conduced  to  that  conclusion ;  and  whether  in  a  sufficient  degree  to 
bind  Gray  the  jury  had,  in  our  opinion,  the  right  to  decide.  We 
do  not  think  that  there  was  such  a  distribution  of  evidence  as  to 
have  justified  the  court  in  sustaining  a  demurrer  to  it  or  in  per- 
emptorily instructing  the  jury,  as  the  court  did,  to  find  a  verdict 
for  Gray.  We  are  of  the  opinion,  therefore,  that  the  Circuit 
Court  erred,  to  the  prejudice  of  the  Commonwealth,  in  giving  that 
instruction. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 
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Saffell  V,  Saffell. 


Divorce  —  Allowance  —  Alimony. 

The  Talue  of  the  husband's  entire  estate  should  be  ascertained  and  a 
reasonable  allowance  made  out  of  it  to  the  wife  during  the  pendency 
of  the  suit  for  diyorce,  and  also  a  reasonable  sum  for  alimony. 


APPEAL  FBOM  LOUISVILLE  CHANCEEY  COUET. 
June  21,  1866. 

Opinion  of  the  Couet  by  Judge  Mabshall  : 

It  seems  to  this  court  that  the  judgment  is  erroneous  in  not 
making  any  allowance  to  the  plaintiff  out  of  her  husband's  estate. 
We  are  also  of  opinion  that  something  should  have  been  allowed 
to  her  for  alimony  during  the  pendency  of  her  suit  for  divorce. 

But  the  record  does  not  show  satisfactorily  the  value  of  the 
appellee's  entire  estate;  it  will  be  necessary  to  ascertain  that 
value. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  ascertain  by  commissioner  or  otherwise  the  value 
of  the  appellee's  entire  estate,  and  to  adjudge  to  the  plaintiff  a 
reasonable  allowance  out  of  it,  and  also  a  reasonable  sum  for  the 
alimony  which  should  have  been  paid  to  her  during  the  pendency 
of  the  suit,  and  as  further  ser^aces  may  be  rendered  by  her  attor- 
ney in  these  proceedings,  his  fee,  now  apparently  suflScient,  may 
be  fixed  in  the  final  adjustment  of  matters. 
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BoiCE  &  Shannon  v.  Mitchell  &  Babbeb. 

Bank  Acoount.  ^'  '^■ 

Th«  fact  that  the  plaintiffs,  who  are  bankers,  charged  the  amount  of 
the  note  of  Boice  and  Shannon,  payable  one  day  after  date,  to  the  account 
of  Boice  in  his  bank-book  on  the  day  of  the  execution  did  not  change  the 
character  of  the  debt  nor  impair  the  efficacy  of  the  note. 

Evidence. 

It  is  error  for  the  court  to  refuse  the  introduction  of  testimony  of 
one  defendant  to  prove  agreements  between  him  and  a  codefendant,  who 
filed  a  separate  answer^  and  which  would  sustain  a  plea  of  exoneration. 

APPEAL  FBOM  BOYLE  CIECUIT  COX7BT. 
June  19,  1866. 

Opinion  of  the  Court  by  Judge  Marshall: 

The  fact  that  the  plaintiffs,  Mitchell  &  Barber,  who  are  bankers, 
charged  the  amount  of  the  note  of  Boice  &  Shannon  payable  one 
day  after  date,  lo  the  account  of  Boice  in  his  bank-book,  on  the 
day  of  its  execution,  did  not  in  our  opinion  change  the  character 
of  the  debt  nor  impair  the  efficacy  of  the  note  as  a  security  for  its 
payment,  although  it  was  charged  in  the  same  account  with  the 
charges  for  the  payment  of  his  checks,  etc.  As  the  amount  of  the 
note  remained  as  a  charge  in  the  account,  it  was,  of  course,  in- 
cluded in  the  aggregate  of  the  charges  from  which  the  aggregate 
of  credits  was  deducted  in  order  to  strike  a  balance;  and  as  the 
balance  thus  found  was  against  Boice,  and  for  a  much  larger 
sum  than  the  amount  due  on  the  note,  it  included  that  amount, 
of  course.  But  as  the  character  and  effect  of  the  note  as  evidence 
of  and  security  for  a  specified  debt  were  not  changed  by  charging 
its  amount  with  the  other  items  of  a  different  character,  neither 
were  they  changed  by  being  included  in  the  aggregate  of  charges 
and  in  the  balance  against  Boice,  which,  in  fact,  shows  that  the 
note  remained  unpaid.  It  was,  therefore,  still  available  as  a 
note  according  to  its  tenor,  unless  it  was  the  duty  of  the  bankers 
to  have  applied  the  sums  credited  to  Boice  to  the  payment  of  this 
particular  debt,  which  cannot  be  implied  from  the  mere  fact  of 
its  having  been  charged  in  the  account,  and  is  negatived  by  the 
fact  that  it  remained  as  a  charge  in  the  bank-book  in  possession 


BoiCE  &  Shannon  v.  Mitchell  &  Barber.  171 

Opinion  of  the  Court. 

of  Boice,  without  such  special  credit  being  either  given  by  the 
bankers,  or  so  -far  as  appears,  being  suggested  or  asked  for  by 
either  of  the  makers,  and  by  the  fact  that  the  note  was  still  retained 
bv  the  bankers. 

The  fourth  instruction  asked  for  by  the  defendants  being  in- 
consistent with  the  foregoing  views  was,  in  our  opinion,  properly 
refused.  The  fifth  instruction  asked  by  the  defendants  was  also 
properly  refused;  because,  if  not  entirely  abstract,  it  would,  iSf 
given,  have  been  misleading.  The  evidence  on  wliich  it  is  sup- 
posed to  have  been  based,  if  it  might  have  authorized  the  jury  to 
find  that  the  note  had  been  paid,  did  not  tend  to  prove  that  the 
plaintiffs  and  Boice  had  a  settlement  showing  a  smaller  balance 
against  Boice  than  that  which  appeared  in  the  bank-book  in  his 
possession,  and  the  instruction  would  have  given  a  weight  to  that 
evidence  to  which  it  was  not  entitled.  The  refusal  of  the  instruc- 
tion left  that  evidence  before  the  jury  to  have  such  effect  as  they 
might  think  due  to  it,  without  enhancement  or  impairment  by  any 
opinion  of  the  court. 

But,  although  we  perceive  no  error  in  the  decisions  of  the  court 
in  the  matters  to  which  we  have  referred,  we  are  of  opinion  that 
the  court  erred  in  refusing  to  allow  Boice  to  be  sworn  as  a  wit- 
ness to  prove  the  agreement  alleged  by  Shannon  in  his  separate 
answer,  to  have  been  made  between  all  of  the  parties,  that  if  he 
would  sign  the  note  sued  on  as  surety  of  Boice,  he,  Boice,  would 
deposit  with  plaintiffs  government  vouchers  to  be  collected  by 
them,  and  they  would  apply  the  proceeds  to  the  payment  and  dis- 
charge of  the  note.  The  answer  alleged  that  Boice  had  deposited 
vouchers  from  which  the  plaintiffs  had  realized  a  much  larger 
sum  than  the  amount  of  the  note,  but  failed  to  make  the  applica- 
tion agreed  on,  and  had  misapplied  them,  whereby  and  by  the 
insolvency  of  Boice  which  is  alleged,  he,  defendant  Shannon,  was 
damaged,  etc.,  and  he  sets  up  a  counterclaim  to  the  amount  of  the 
note  —  and  also  pleads  that  by  the  misapplication  of  said  vouch- 
ers by  the  plaintiffs,  he  is  exonerated  from  paying  said  note. 

These  defenses  are  exclusively  personal  to  Shannon  and  do  not 
affect  the  liability  of  Boice  on  the  note  nor  the  right  of  the  plain- 
tiffs to  have  a  judgment  against  him.  He  is  not  a  party  to  the 
issue  or  issues  on  the  answer  of  Shannon,  and  has  no  interest  in 
them  on  the  side  of  Shannon.  lie  has  no  disqualifying  interest 
in  the  question  whether  a  judgment  shall  be  rendered  against 
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Shannon  or  not,  nor  in  the  question  whether  Shannon  shall  have 
a  judgment  on  his  counterclaim  or  be  released  on  his  plea  of 
exoneration.  He  was,  therefore,  a  competent  witness  to  prove 
the  fact  which  he  was  offered  to  prove.  And  as  the  plea  of  exon- 
eration if  sustained  would  prevent  a  judgment  from  being  ren- 
dered against  Shannon  on  the  note  (which  the  establishment  of 
the  counterclaim  would  not  do),  it  follows  that  the  erroneous 
rejection  of  a  mutual  witness  or  of  testimony  for  sustaining  the 
plea  of  exoneration  is  an  error  affecting  the  judgment  against 
Shannon  on  the  note. 

For  the  error  of  rejecting  Boice  as  a  witness  for  Shannon,  the 
judgment  against  Boice  and  Shannon  jointly  is  reversed  and  the 
cause  is  remanded  for  a  new  trial  in  conformity  with  the  prin- 
ciples of  this  opinion. 


J.  C.  Stone  r.  Richmond  &  Tate's  Ceeek  Turnpike  Road  Co. 

Objections  to  Evidence. 

The  evidence  introduced  on  the  trial  was  not  objected  to,  and  there- 
fore no  question  as  to  its  admission  in  the  court  below  can  be  raised  or 
considered  in  this  court  for  the  first  time. 
Statutes  of  Fraud  — Mutual  Promises. 

Mutual  promises  do  not  have  to  be  in  writing  in  order  to  make  them 
obligatory  on  the  parties. 

Same. 

In  order  to  uphold  a  mutual  promise  it  is  not  necessary  that  a  con- 
sideration shall  pass  from  the  promisee  to  a  promisor;  it  is  sufficient  if 
the  promisee  parts  with  property  or  suffers  some  loss  or  prejudice. 

APPEAL    FROM    MADISON    CIECUIT    COURT. 
June  16,  1866. 

Opinion  of  the  Court  by  Judge  Peters: 

The  evidence  introduced  on  the  trial  in  the  court  below  was  not 
objected  to  by  appellees,  was  not  objected  to  by  appellant,  and  no 
question  as  to  the  propriety  of  its  admission  in  that  court  can 
be  raised  or  considered  in  this  court  for  the  first  time. 

Appellant  asked  three  instructions,  two  of  which  were  given, 
and  the  third  refused.  Whether  that  was  properly  refused  will 
be  the  first  question  disposed  of. 

Two  propositions  of  law  are  embraced  in  the  rejected  instruc- 
tions.    That  the  promise  to  subscribe  $1,000,  if  Walker  would 
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give  the  same  amount,  was  not  binding  on  appellant  unless  made 
in  writing,  or  second,  made  to  some  duly  authorized  agent  of  the 
turnpike  road. 

The  promise  is  not  of  that  class  which  in  order  to  make  it 
obligatory  on  the  promisor  is,  by  any  of  the  provisions  of  the 
statute  against  frauds,  required  to  be  in  writing.  See  section  1, 
chapter  22,  1  Rev,  Stat.  26J^,  265.  Nor  was  it  necessary  that  it 
should  have  been  made  to  an  agent  of  the  Turnpike  Road  Com- 
pany, if  when  the  offer  to  subscribe  the  stock  by  appellant  upon 
the  condition  stated  in  the  instruction.  Walker  on  his  part  make 
the  subscription  and  afterward  paid  it,  and  when  the  terms  were 
comnmnicated  to  the  Turnpike  Road  Company,  whether  by  an 
agent  or  not,  and  the  company  accepted  the  terms,  appellant's 
liability  became  thereby  fixed,  and  the  instruction  in  the  form  as 
asked  should  not  have  been  given. 

The  only  plausible  objection  which  we  perceive  to  the  instruc- 
tion given  to  the  jury  on  motion  of  appellees  relates  to  the  agree- 
ment of  appellant  to  increase  his  subscription  to  the  capital  stock 
of  said  Turnpike  Road  Company  if  C.  J.  Walker  w^ould  increase 
his.    Which  we  will  proceed  now  to  notice. 

In  order  to  uphold  a  promise  it  is  not  necessary  that  a  con- 
sideration should  pass  from  the  promisee  to  the  promisor;  it  is 
sufficient  if  the  promisee  part  with  his  property,  or  suffer  some 
loss  or  prejudice.  Rudd  v.  liana,  etc.,  4  B.  Mon.  582.  And  in  the 
case  of  Graves  v.  Graves,  7  B.  Mon.  213,  this  court  said:  "  In  tlie 
present  case  it  is  true  there  was  no  written  agreement  by  which 
the  brothers  and  sisters  of  the  plaintiff  stipulated  with  each  other 
to  make  equal  contribution.  But  there  was  a  verbal  agreement 
of  the  same  import,  carrying  with  it  a  similar  obligation,  and  a 
similar  consideration.  By  the  promise  or  agreement  of  the  other 
three,  William  was  induced  to  give  a  slave  of  the  value  of  $318 
in  execution  of  his  part  of  the  agreement,  and  even  if  the  mutual 
promises  were  not  a  sufficient  consideration  for  each  other,  and 
if  the  agreement,  while  unexecuted  by  any,  could  not  have  been 
enforced  by  any,  yet  when  one  of  the  parties,  in  faith  of  the  agree- 
ment of  all  J  parts  with  his  property  in  pursuance  of  it,  and  for  the 
common  object,  an  obligation  not  merely  moral,  but  at  least  equi- 
table, if  not  legal,  is  imposed  upon  the  others  to  perform  their 
promise." 

No  objection  to  the  trial  in  ordinary  was  made,  and  if  the 
action  should  have  been  an  equitable  one,  the  objection  was  waived, 
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and  the  evidence  shows  that  the  Turnpike  Road  Company  ac- 
cepted the  terms  of  the  subscription,  demanded  the  money,  and 
was  at  all  times  ready  to  receive  it,  and  that  Walker  bad  paid  the 
$1,000  he  subscribed. 

The  facts  in  this  case  were  fairiy  submitted  to  the  jury,  and 
they  found  for  appellees.  And  as  we  do  not  perceive  any  error  in 
the  instruction  given  on  motion  of  appellees,  or  in  refusing  the  one 
asked  by  appellant,  and  the  verdict  is  sustained  by  the  evidence,  a 
new  trial  was  properly  refused. 

Wherefore,  the  judgment  is  affirmed. 


C.  Miller  v.  Miller's  Admr.,  et  al. 

Iiregularities  in  Proceedings  Waived. 

AU  objections  to  the  informality  and  irregularities  were  waived  by  the 
parties,  as  there  were  no  exceptions  taken  to  the  proceedings. 

APPEAL   FROM   ADAIR   CIRCUIT   COURT. 
June  16,  1866. 

Opinion  of  the  Court  by  Judge  Peters: 

The  chief  difficulty  in  the  way  of  appellant  consists  in  the 
manner  of  presenting  his  claim  for  relief.  He  was  not  a  party 
to  the  original  suit,  and  without  any  petition  to  be  made  a  party, 
he  filed  a  pleading,  styled  in  the  caption  and  answer,  and  without 
making  M.  E.  Miller,  administrator  of  M.  Miller,  deceased,  or 
any  one  else  defendant  thereto,  states  the  facts  upon  which  hifi 
claim  to  the  negro  man,  Nick,  or  the  price  for  which  he  was  sold, 
rests. 

But  the  master  was  ordered  to  take  proof  of  his  claim  to  said 
slave,  or  the  bond  for  his  price,  and  the  matters  connected  there- 
with, and  report  to  the  court  the  result  of  his  investigations,  which 
he  did,  and  the  record  shows  that  the  attorneys  for  the  parties, 
without  exceptions  to  the  master's  report,  or  objections  to  the  pro- 
ceedings, submitted  this  branch  of  the  case  for  judgment.  We 
will,  therefore,  regard  all  objections,  to  the  informality  and  ir- 
regularities in  the  proceedings,  as  waived  by  the  parties,  and  pro- 
ceed to  consider  the  propriety  of  the  judgment  rendered  by  the 
court  below. 
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It  is  conclusively  shown  by  the  evidence  that  the  man  Xick, 
after  he  had  come  to  the  hands  of  the  administrator,  was  drafted, 
and  put  into  the  military  service  of  the  United  States ;  that  before 
he  left  the  encampment  an  agreement  was  made  by  the  admin- 
istrator and  appellant  that  if  he  could  put  William,  a  negro  man 
then  the  property  of  said  appellant,  into  the  service  as  a  sub- 
stitute for  Nick,  that  he  should  have  NicL  William  was  sub- 
stituted for  Nick,  and  the  certificate  of  the  board  of  enrollment, 
of  the  fact,  is  filed  as  a  part  of  the  evidence,  and  M.  E.  Miller 
then  executed  to  appellant  a  bill  of  sale  for  Nick,  and  delivered 
him  into  his  possession. 

When  Nick  was  drafted,  all  that  M.  E.  Miller  was  entitled  to, 
or  could  ever  hope  to  get  for  him,  was  the  bounty  to  be  paid  by 
the  government  of  the  United  States,  and  the  effect  of  the  agree- 
ment with  appellant  is  to  entitle  him  to  the  same  amount  as 
bounty  for  William,  who  was  substitute  for  him,  or  even  if  that 
were  not  the  case,  he  had  the  legal  authority  to  sell  Nick,  and 
pass  the  title  to  his  vendee,  making  himself  thereby  responsibl^i 
to  the  creditors  and  heirs  of  his  intestate  for  the  value  of  the 
slave,  in  his  then  condition,  or  the  bounty  when  paid  by  the  United 
States  government.  A  sufficient  consideration  passed  from  ap- 
pellant by  putting  his  slave  into  the  army  as  a  substitute  for  the 
slave  of  appellee  to  uphold  the  sale  to  him ;  and  we  see  no  rational 
or  legal  principle  by  which  he  should  be  deprived  of  the  benefit  of 
his  contract.  As,  therefore,  the  judgment  of  the  court  below  is  in 
conflict  with  this  conclusion,  it  is  reversed,  and  the  cause  re- 
manded, with  directions  that  the  price  of  Nick  be  paid  over  to 
appellant,  and  for  further  proceedings  consistent  herewith. 


Myres  v.  Eoundtree,  et  al. 

Timber  on  Widow's  Dower  May  be  Sold  by  Her. 

The  widow  may  sell  timber  from  her  deceased  husband's  land  in  order 
to  purchase  work  stock  to  cultivate  the  farm. 

APPEAL  TROM  HART  CIRCUIT  COURT. 
June  15,  1866. 

Opinion  of  the  Court  by  Judge  Peters: 

The  testator^  Henry  Roundtree,  provided  in  his  will  that  his 
widow  should  sell  certain  town  lots,  and  100  acres  of  land  in 
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Green  county  to  pay  his  debts,  and  if  they  proved  insufficient  fdr 
that  purpose,  she  was  directed  to  sell  so  much  of  his  personal 
estate  as  might  be  required  to  pay  the  residue  thereof. 

The  100  acres  of  land  as  appears  by  the  evidence  were  lost 
to  the  estate,  and  it  does  not  appear  that  the  town  lots  have  been 
sold;  the  debts,  from  the  lapse  of  time  since  the  testator's  death, 
we  must  presume  have  all  been  paid  by  her  without  the  sale  of  any 
real  estate. 

Mrs.  Roundtree  had  the  misfortune  to  lose  her  work  stock,  and 
had  not  the  means  to  cultivate  her  lands.  She  had,  as  is  shown 
from  the  evidence,  a  considerable  family,  nearly  all  females,  and 
unable  to  do  field  labor;  she  was  an  economical,  prudent  woman, 
and  in  order  to  make  her  land  productive  she  was  compelled  to 
have  stock  to  cultivate  it;  and  the  timber  which  was  sold  could  be 
more  conveniently  spared  than  anything  else  she  had,  and  from 
the  conflict  in  the  evidence,  it  is  even  doubtful  whether  the  sale 
and  removal  of  the  timber  was  of  serious  detriment  to  the  in- 
heritance. We  are  not  satisfied  that  the  judgment  is  erroneous 
and  it  is,  therefore,  affirmed. 


McElroy  &  Carteb  v.  Israel  Winfrey. 

Demurrer. 

A  demurrer  that  brings  to  ]ight  imperfect  pleadings  will  be  sustained, 
the  rule  being  that  lie  who  commits  the  first  error  must  1>e  the  first  to 
correct  same. 


APPEAL   FROM  RUSSELL   CIRCUIT   COURT. 
June  15,  1866. 

Opinion  of  the  Court  by  Judge  Peters: 

The  demurrer  to  the  answer  brings  up  for  judicial  examination 
also  the  pleadings  of  the  plaintiff,  and  if  they  are  found  wanting, 
the  correction  must  be  first  made  by  him,  who  has  conmiitted  the 
first  error,  for  until  all  is  right  with  him,  his  complaint  of  the 
errors  of  his  adversaries  shall  not  be  heard. 

Is  the  plaintiff's  statement  of  his  own  case  sufficient  to  entitle 
him  to  the  judgment  he  seeks  ?    We  think  not. 

The  note,  or  writing,  which  is  the  foundation  of  his  action,  is 
filed  as  a  part  of  bis  petition,  and  by  it,  the  appellants  undertake 
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to  pay  him  the  sum  therein  named  "  as  soon  as  drawn  from  the 
United  States  by  said  McElroy,  at  the  rate  of  $45  per  three 
months."  And  in  order  to  enable  appellee  to  recover  he  must 
allege  that  the  sums  sufficient  to  satisfy  his  debt  have  been  drawn 
by  said  McElroy  from  the  United  States,  or  that  by  the  negligence, 
default,  or  misdoings  of  appellants,  or  one  of  them,  they  have  not 
been  drawn,  and  as  the  petition  contains  no  such  allegations  it 
fails  to  state  facts  sufficient  to  authorize  a  recovery.  Wherefore, 
the  judgment  is  reversed,  and  the  cause  remanded,  with  directions 
to  sustain  the  demurrer  to  the  plaintiffs  petition,  and  for  further 
proceedings  consistent  herewith. 


McCaety's  Admb.  v.  Winn. 

Liability  for  Taking  Property  Under  Military  Order. 

An  order  for  confiscation  of  property  must  be  produced  as  a  defense, 
if  sought  to  be  available  as  justification. 

APPEAL  FEOM  PENDLETON  CIBCUIT  COUBT. 
June  14,  186G. 

Opinion  of  the  Coubt  by  Judge  Hobebtson  : 

The  appellant,  as  administrator  of  William  H.  McCarty,  de- 
ceased, sued  the  appellee,  Thomas  Winn,  for  forcibly  taking  from 
the  intestate  and  converting  to  his  own  use  a  bay  horse. 

The  answer,  admitting  that  the  appellee  took  the  horse  to  Cov- 
ington, alleged,  as  a  justification,  that  a  squad  of  Federal  soldiers 
had  taken  it  from  the  owner  and  ordered  him,  then  a  resident 
citizen  of  Pendleton  county,  Kentucky,  to  carry  it  to  Covington, 
Ky.,  and  deliver  it  to  Col.  Hays,  of  the  Federal  army,  which,  in 
obedience  to  that  order,  he  did.  On  that  issue,  without  any  proof 
of  the  alleged  order,  but  on  proof  that  the  intestate  loaned  the 
horse  for  scouting  one  night,  the  Circuit  Court  instructed  the  jury 
to  find  for  the  defendant ;  and  accordingly  verdict  and  judgment 
were  rendered  in  bar  of  the  action. 

Had  the  order  been  proved  there  would  have  been  great  dif- 
ficulty in  sustaining  the  defense,  and  especially  without  other 
proof.  But  the  failure  to  prove  any  order  or  rightful  authority 
12 
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left  the  appellee  without  any  pretense  of  justification  for  the 
admitted  conversion,  and,  therefore,  the  instruction  was  erroneous. 
Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


McClanahan  v.  McGill. 

Property  Exempt  from  Execution. 

'  The  plaintiff,  a  housekeeper  with  a  wife  and  children,  was  entitled 
to  two  work  beasts,  although  the  horse  in  question  was  only  nineteen 
months  old,  and  never  having  been  worked,  being  of  the  species  to  which 
the  execution  applies,  and  being  intended  for  the  use  of  the  family  is 
exempt  from  execution. 

APPEAL  FROM  MADISON  COUNTY  CIECUIT  COUKT. 
June  14,  1866. 

Opinion  by  the  Court  : 

The  only  question  in  this  case  is  whether  the  colt  or  young 
horse  which  had  been  secured  by  the  defendant,  under  two  execu- 
tions against  the  plaintiff,  was  exempt  from  execution  by  law. 

The  plaintiff,  a  housekeeper  with  a  wife  and  children,  was 
entitled  by  law  to  the  exemption  of  two  work  beasts.  It  was 
proved  that  the  plaintiff  had  but  one  work  beast  besides  the  horse 
in  question,  which  although  it  was  only  nineteen  months,  and  had 
never  been  used  except  by  riding  him  on  errands,  "  was  being 
raised  for  the  express  purpose  of  making  a  work  beast  for  the  use 
of  the  family." 

In  accordance  with  the  construction  heretofore  given  to  the 
statute  exempting  certain  property  from  execution,  we  are  of 
opinion  that  the  horse  in  question,  though  at  the  time  of  the  levy 
he  was  not  old  enough  to  have  been  actually  worked  in  gear  or 
harness,  being  yet  of  the  species  to  which  the  exemption  applies 
and  having  been  intended  and  kept  for  the  use  and  service  which 
the  statute  intends  to  protect,  should  be  regarded  as  a  work  beast 
within  the  meaning  of  the  statute,  and  that  being  one  of  the  only 
two  work  beasts  which  the  plaintiff  had  he  was  exempt  from 
execution. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  in  conformity  with  this  opinion. 
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Jesse  Benton  v.  M.  Jameson. 

Parol   Exchange  of  Land. 

The  only  principle  upon  which  appellant  was  entitled  to  relief  was 
upon  the  restoration  of  the  land  he  obtained  from  the  appellee  to  him, 
and  an  equitable  interest  and  settlement  of  rents  and  improvements  by 
each  party. 

Judgment  for  Sale  of  Land  from  Quarterly  Courts. 

Land  cannot  be  sold  under  an  execution  on  a  judgment  from  a  quarterly 
court. 

APPEAI.  FBOM  ESTILL   CIRCUIT  COURT. 
June  13,  1866. 

Opinion  of  the  Court  by  Judge  Peters: 

By  the  opinion  of  this  court,  delivered  in  this  case  heretofore, 
it  was  settled  that  the  controversy  had  grown  out  of  a  parol  ex- 
change of  land,  and  the  only  principle  upon  which  appellant  w^as 
entitled  to  relief  as  the  case  was  then  presented,  if  at  all,  was 
upon  the  restoration  of  the  land  he  obtained  from  appellee  to  him, 
and  an  equitable  estimate  and  settlement  of  rents  and  value  of 
improvements  made  by  each  party  on  the  respective  tracts,  etc. 

Upon  the  return  of  the  case  to  the  court  below,  instead  of  ten- 
dering a  restoration  to  Jameson  of  the  land  on  Red  Lick  creek, 
he  sets  up  a  claim  against  him,  as  a  lien  upon  the  land,  for  $50 
alleged  to  have  been  paid  to  one  Dillion  more  than  twenty  years 
before  the  claim  was  asserted.  And  a  loss  of  the  land  by  virtue 
of  a  sale  thereof,  under  an  execution,  issued  by  the  judge  of  tho 
Estill  quarterly  court,  on  a  judgment  of  said  court,  which  sale 
was  made  in  July,  1853,  at  which  one  Park,  son-in-law  of  appel- 
lant, was  purchaser,  and  to  whom,  it  appears,  he  surrendered  the 
possession,  although  it  does  not  appear  that  the  sheriff  ever  exe- 
cuted a  deed  to  Park,  or  that  he  was  paid  the  amount  bid.  And 
this  sale  and  purchase  is  set  up  by  appellant  as  having  divested 
him  of  any  right  to  the  land  and  as  a  cause  for  the  restoration  to 
him  of  the  Crooked  Creek  tract  of  land,  without  restoring  the  other 
tract  to  appellee.  Park,  we  apprehend,  acquired  nothing  by  his 
pretended  purchase  under  the  sheriff  sale. 
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Section  845,  Civil  Code,  provides  that  "  land  shall  not  be  levied 
on,  or  sold  under  execution  from  a  quarterly,  or  justice's  court, 
or  any  court  of  similar  jurisdiction,"  and  the  next  section  provides 
how  such  judgment  may  be  satisfied  by  a  sale  of  the  lands  of 
defendants  therein,  but  the  mode  there  prescribed  was  not  pur- 
sued in  this  case. 

As,  therefore,  appellant  failed  to  offer  a  restoration  of  the  land 
which  he  got  of  appellee  on  Red  Lick  creek,  and  offered  no  suffi- 
cient reason  for  failing  to  do  so,  and  as,  moreover,  he  may  have  by 
surrendering  possession  of  it  to  Park  put  it  out  of  his  power  to 
restore  the  land  to  Jameson,  be  did  not  show  himself  entitled  to 
the  relief  sought. 

Wherefore,  the  judgment  dismissing  his  petition  is  affirmed. 


M.  M.  McManama  v.  Laura  Grimsley. 

3pecific  Performance  —  Exchange  of  Land. 

Specific  performance  of  an  executory  contract  for  the  exchange  of 
lands  whon  neither  party  is  in  position  to  convey  the  legal  title  will  not 
be  enforced. 

APPEAL  FROM   BOONE  CIRCUIT   COURT. 
June  12,  1866. 

Opinion  of  the  Court  by  Judge  Peters: 

This  proceeding  was  instituted  to  enforce  the  specific  perform- 
ance of  an  executory  contract  for  the  exchange  of  real  estate. 

The  written  contract  filed  by  appellant,  as  the  foundation  of 
his  action,  recites  that  the  consideration  for  the  fifty-four  acres  of 
land  which  appellee's  ancestor  covenanted  to  convey  to  appellant 
was  a  house  and  lot  in  Hamilton,  valued  by  the  parties  at  $600. 

It  is  not  alleged  by  appellant  in  the  original  petition  that  he 
had  conveyed  the  house  and  lot  in  Hamilton  to  appellee,  or  to  her 
father,  or  that  he  is  able  and  willing  to  make  the  conveyance. 

In  the  answer  it  is  admitted  that  Peter  Grimsley,  the  fatlier  of 
appellee,  did  not  have  the  legal  title  to  the  land  at  the  time  of  the 
sale  or  exchange,  and  never  had  it,  and  it  is  charged  that  the 
legal  title  is  not  in  appellee  and  that  she  is  unable  to  convey  the 
flame. 
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It  is  furthermore  charged  in  the  answer  that  appellant  has 
never  conveyed  the  house  and  lot  in  the  town  of  Hamilton,  either 
to  the  father  of  appellee  in  his  lifetime,  or  to  her  since  his  death ; 
and  that  he  has  no  title  thereto,  and  is  unable  to  convey  the  same, 
that  the  parties  are  not  in  a  condition  to  convey  the  respective 
parcels  of  land  to  each  other,  and  to  carry  out  said  agreement  as 
was  intended  at  the  time  it  was  made,  and  a  rescission  of  the  con- 
tract is  prayed  for. 

The  contract  was  rescinded  by  the  court  below  and  appellant 
complains  of  that  judgment. 

By  an  amended  petition  it  is  alleged  that  the  personal  repre- 
sentatives of  Cameal  by  a  proceeding  in  the  same  court  were 
asserting  a  lien  on  the  land  for  unpaid  purchase  money,  and  they 
are  made  defendants  in  this  action,  and  the  plaintiff  alleges  that 
he  has  a  lien  on  the  house  and  lot  in  Hamilton  and  prays  for  an 
enforcement  of  it,  and  although  that  amended  petition  was  filed 
nearly  three  years  after  the  answer  was  filed  in  which  it  was 
alleged  that  he  had  no  title  to  the  house  and  lot  in  Hamilton,  he 
neither  denies  the  allegation  nor  alleges  that  he  had  conveyed 
said  house  and  lot,  or  was  able  and  willing  to  do  so. 

After  this  amendment  was  filed  the  case  was  submitted  for  trial 
before  CameaPs  executors  were  brought  before  the  court. 

From  the  foregoing  statement  it  is  apparent  that  appellant  was 
not  in  a  condition  to  demand  a  specific  performance  of  the  con- 
tract nor  to  enforce  a  lien  on  the  house  and  lot  in  Hamilton  for 
the  alleged  price  he  was  to  receive  for  it. 

As,  therefore,  the  judgment  of  rescission  was  proper  and  upon 
equitable  principles  the  same  is  affirmed. 


Commonwealth  v.  Watson  &  Thompson. 

Pennitting  Gaining  in  Tavern. 

Where  the  landlord  has  no  knowledge  that  gaming  is  going  on  in  his 
tavern  he  is  not  criminally  responsible. 

APPEAL  from    mason   CIRCUIT   COURT. 
June  11,  1S66. 

Opinion  of  the  Court  by  Judge  Williams: 

The  appellees  were  indicted  as  tavern-keepers  for  permitting 
gaming  in  their  house. 
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They  had  leased  the  privileges  of  the  bar  to  another  for  a  year; 
some  time  after  this  leasing  and  before  the  year  expired  the  fair 
at  Maysville  came  on,  the  house  was  much  crowded  with  giiests, 
and  the  landlord  very  busy  entertaining  them. 

The  lease  included  the  barroom  and  sleeping-room  immediately 
above  it;  this  upper  room  had  been  formerly  used  as  a  barber 
shop,  and  the  only  door  communicating  with  the  other  rooms  of 
the  house  had  been  nailed  up  by  the  lessee  of  the  bar,  so  that  the 
only  approach  to  this  room  was  from  the  street  through  the  bar- 
room ;  he  had  his  bed  made  up  and  the  room  adjusted  by  his  own 
servant,  so  that  the  servants  of  the  landlord  had  no  business  in 
this  room,  and  rarely  if  ever  went  there.  The  barkeeper  leased 
this  room  to  Lytle  during  the  fair,  and  he  set  up  a  faro  bank  in 
it,  at  which  money  was  lost  and  won.  The  defendants  prove  by 
several  witnesses  that  they  were  busy,  did  not  go  about  the  room, 
that  their  servants  did  not,  and  that  they  in  fact  knew  nothing  of 
this  gaming. 

The  statute  declares  that  gaming  in  a  tavern  shall  be  presumed 
to  be  with  the  permission  and  knowledge  of  the  landlord,  "  sinless 
the  contrary  be  clearly  proved/'    1  Stant.  Kev.  Stat.  564,  565. 

K'ow,  where,  as  in  this  case,  the  landlord  bona  fidely  leases  the 
privilege  of  his  bar  with  the  room  in  which  to  conduct  it  and  a 
bedroom  for  the  barkeeper,  and  really  has  no  control  over  the  same 
by  the  terms  of  the  leasing,  and  when  the  evidence  does  not  tend 
to  prove  that  this  was  done  for  any  illegal  purpose,  or  wnth  a 
view  that  either  of  the  rooms  are  to  be  used  for  any  such  illegal 
purpose,  and  when  it  has  only  been  permitted  once,  and  then  on 
an  occasion  of  this  kind,  although  so  used  for  several  days,  yet, 
as  it  was  secretly  and  silently  conducted,  it  seems  to  us  that  the 
landlords  have  made  it  clearly  appear  that  they  did  not  know  it, 
and  that  as  they  acted  bona  fidely  in  such  leasing  there  is  no  just 
ground  to  infer  they  intend  by  any  artifice  or  rawnagement  to  avoid 
responsibility,  whilst  they  expected  such  illegal  use  of  the  rooms ; 
had  this  indictment  been  against  the  barkeeper  under  this  evi- 
dence a  very  different  inference  might  perhaps  be  dra\\Ti  from  his 
conduct. 

Lytle,  the  keeper  of  the  faro  bank,  did  not  even  board  at  this 
hotel,  and  no  evidence  raises  any  fair  presumption  that  the  land- 
lord knew  he  was  in  any  manner  occupying  said  room,  whilst  the 
barkeeper  did  know  it,  and  it  being  immediately  over  his  bar  and 
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the  ingress  and  egress  to  and  from  it  being  through  his  barroom 
and,  doubtless,  he  deriving  profits  from  those  visiting,  a  reason- 
able inference  might  perhaps  be  indulged  that  he  knew  all  the 
time  of  the  illegal  use  which  was  being  made  of  it,  and  his  ignor- 
ance of  this  was  more  feigned  than  real.  Where,  as  in  this  case, 
the  landlord  did  not  in  fact  know  of  the  gaming,  and  no  inference 
can  properly  be  indulged  that  such  ignorance  was  by  contrivance 
for  the  purpose  of  evading  responsibility,  and  no  ;iegligent  super- 
vision and  control  of  their  house  and  rooms  are  made  to  appear 
it  seems  to  us  the  statute  does  not  warrant  its  penalty,  though 
gaming,  in  fact,  is  done  in  their  rooms.  We  have  no  doubt  that 
the  landlords  were  still  responsible  for  the  illegal  use  of  these 
rooms  notwithstanding  the  lease,  had  they  not  clearly  shown  their 
ignorance  of  the  gaming,  and  had  not  the  circumstances  negatived 
any  idea  of  negligence  or  conduct  and  evasive  purpose  upon  their 
part. 

The  circuit  judge,  to  whom  the  case  was  submitted  without  the 
intervention  of  a  jury,  properly  dismissed  the  indictment  and  the 
judgment  is  affirmed. 


The  Commonwealth  v.  Flanaey. 

Hobbery  —  By  Military  Order. 

A  dcfencUint  was  not  legally  responsible  for  taking  a  horse  when  done 
in  obedience  to  the  order  of  his  military  commander. 

APPEAL  FBOM  WEBSTER  CIRCUIT  COURT. 
June^  1866. 

Opinion  of  the  Court  by  Judge  Duvall  : 

The  verdict  and  judgment  acquitting  the  appellee  of  the  charge 
of  robbery  must  stand. 

1.  He  seems  to  have  had  no  agency  in  the  forcible  abduction  of 
the  horse  charged  in  the  indictment  as  robbery.  A  band  of  con- 
federate soldiers  in  Crittenden  county,  Kentucky,  took  the  horse 
in  obedience  to  their  official  commander's  orders  for  the  alleged 
use  of  the  Confederate  cavalry ;  and,  while  there  is  no  satisfactory 
proof  that  the  appellee  was  one  of  that  squad  of  soldiers,  the 
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owner  of  the  captured  horse  proved  that  the  appellee  approved  the 
capture  and  prevented  other  threatened  spoliations  of  his  house- 
hold property. 

2.  Had  the  appellee,  as  one  of  the  capturing  soldiers,  co-operated 
in  the  intimidation  of  the  owner  or  the  forcible  taking  of  his 
horse,  his  submission  to  the  military  order  of  his  commander, 
claiming  the  belligerent  right  to  press  the  horse  into  the  Con- 
federate service,  would  have  deprived  his  act  of  legal  criminality 
even  though  the  taking  of  private  property  for  his  own  individual 
profit  for  the  wanton  destruction  of  it  might  not  be  thus  exercised 
under  pretense  of  any  military  authority. 

Wherefore,  the  judgment  of  the  Circuit  Court  is  affirmed. 


Ballard  v.  Ceutcheb. 

\ 
Award  of  Arbitrators  —  Notice. 

An  appeal  from  an  award  of  arbitrators  operates  as  notice  thereof, 
and  the  service  of  a  copy  on  him  is  thereby  dispensed  with,  even  though 
such  an  award  was  not  made  out  and  returned  and  copies  delivered  ten 
days  before  the  term  of  court  at  which  judgment  is  rendered. 

Evidence  —  Presumption  of. 

The  signature  of  an  umpire  in  an  award  of  arbitrators,  where  sub- 
mitted to  "  two  arbitrators  and  their  umpire,"  and  where  signed  by  the 
two  arbitrators  will  not  invalidate  the  award,  the  presumption  being  that 
it  Avas  the  award  of  all. 

APPEAL    FROM    MADISON    CIRCUIT    COURT. 
December  8,  1865. 

Opinion  by  Court  : 

The  judgment  in  this  ease  cannot  be  sustained. 

It  does  not  appear  in  the  record  that  when  the  award  was  made 
out  a  copy  thereof  was  delivered  to  appellant.  Nor  does  it  appear 
that  the  appellant  was  present  and  consented  that  the  award  should 
be  returned  and  made  the  judgment  of  the  court,  and  without  such 
consent,  as  the  award  was  not  made  out  and  returned  and  copies 
delivered  ten  days  before  the  term  of  the  court  at  which  judgment 
was  rendered,  the  court  below  should  not  have  rendered  judgment 
thereon.  Subsection  b,  sections  6  and  7,  chapter  3,  1  Eev.  Stat. 
184. 
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The  submission  in  this  case  was  to  Walker  and  Hemdon  as 
arbitrators,  and  their  umpire,  and  the  award  was  signed  by  them 
and  the  umpire  chosen  by  them.  We  cannot  say  from  that  fact 
alone  that  it  is  not  the  award  of  the  two  arbitrators ;  in  the  absence 
of  evidence  to  the  contrary,  the  presumption  is  that  the  arbitrators 
and  the  umpire  all  agreed  in  the  decision,  and  that  being  the  case 
the  signature  of  the  umpire  cannot  invalidate  the  award. 

But  for  the  errors  stated  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  herewith. 

Having  appealed  from  the  judgment  on  the  award,  appellant 
has  notice  thereof,  and  the  service  of  a  copy  on  him  is  thereby 
dispensed  with,  and  upon  the  return  of  the  cause  the  parties  will 
be  permitted  to  take  such  exceptions  to  the  award  as  may  seem 
available  to  them,  if  they  or  either  of  them  choose  to  do  so,  and 
proceed  as  provided  in  the  statute,  supra,  upon  the  return  of  an 
award  upon  due  notice  by  delivering  of  copies  to  the  parties. 


M.  Whitt  v.  Commonwealth. 
Urceny. 

A  mare  was  forced  out  of  the  immediate  possession  of  the  owner  and 
escaped  to  tlie  commons^  and  was  afterward  taken  away  by  intimidator. 
Held,  that  this  was  larceny  and  not  robbery. 

APPEAL  FROM  MORGAN  CIRCUIT  COURT. 
September  28,  1866. 

Opinion  of  the  Court  by  Judge  Williams  : 

Although  it  might  have  been  a  robbery  and  not  a  larceny  had 
the  appellant  and  his  confederates  forced  the  mare  alleged  to  have 
been  stolen  out  of  the  immediate)  possession  of  her  owner,  especially 
under  the  intimidation,  violenoe,  and  tbreatenings  proven,  yet  as 
the  mare  during  the  disturbance  had  broken  away  from  the  person 
holding  her  and  escaped  to  the  commons  where  Whitt  and  his 
associates  afterward  captured  her,  we  think  a  conviction  for  the 
larceny  was  entirely  proper. 

The  taking,  when  it  was  really  consummated,  was  not  from  the 
person  or  dwelling  of  the  owner,  nor  by  putting  him  or  any  one 
else  in  fear.     Had  the  parties  succeeded  in  their  first  attempt  to 
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get  the  mare  it  would  clearly  have  been  a  robbery,  but  when  they 
did  succeed  the  mare  was  not  in  the  immediate  possession  of  any 
one,  neither  was  any  one  then  put  in  fear,  nor  violence  or  intimida- 
tion to^^'ard  any  one  an  attendant  circumstance. 

WTierefore,  the  judgment  is  affirmed,  as  we  perceive  no  error  in 
giving  or  refusing  instructions. 


Solomon  Bbight  v.  Robebt  Sanfoed  et  al. 

Covenant  —  Notice  to  Subsequent  Purchasers  Under. 

Where  land  is  conveyed  in  covenant  of  warranty  by  a  bond  for  title, 
reserving  the  legal  title  in  the  covenantor^  it  is  both  notice  and  binding 
on  subsequent  purchasers  as  privies. 

APPEAL,   FKOM   FBANKLIN    CIBCUIT    COUBT. 
June  19,  1866. 

Opinion  of  the  Coubt  by  Judge  Williams: 

Bright  purchased  some  fifteen  acres  of  land  from  Harrad  and 
took  his  title  bond,  he  afterward  sold  this  land  to  Sanford  and 
executed  his  title  bond  to  convey  when  all  the  purchase  money 
should  be  paid,  which  was  secured  by  notes  for  different  amounts 
due  at  different  times.  Sanford  sold  the  land  to  Shannon  and 
executed  his  title  bond  to  convey,  etc.,  and  Shannon  sold  this  with 
some  other  land  to  defendant  Marshall  who  now  has  it  in 
possession. 

Bright  assigned  the  note  for  $50,  due  March  1,  1852,  executed 
by  Sanford,  to  Brooker,  who  obtained  judgment,  execution,  and  a 
return  of  nulla  bona  against  Sanford,  after  which  Bright  paid  his 
assignee,  and  thus  again  became  the  owner  of  the  debt. 

Bright  filed  this  petition  to  assert  his  lien  on  the  land  for  this 
$50  debt  and  another  one  for  $25,  both  being  part  of  the  purchase 
price. 

He  avers  he  has  the  legal  title,  and  is  ready  to  convey,  etc., 
and  prays  a  sale,  etc. 

Marshall  resists  the  lien,  denies  that  either  it  or  the  debts  still 
exist ;  says  Bright  has  wrongfully  obtained  the  legal  title  from  his 
vendor,  since  he  sold  the  land  to  Sanford,  and  by  cross-petition 
asks  the  court  to  adjudge  him  the  title.  The  court  dismissed 
Bright's  petition  because  "  plaintiff  has  failed  to  allege  or  show 
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that  defendant  Shannon  and  his  vendee,  Marshall,  had  notice  of 
his  lien  when  Shannon  purchased  of  Sanford,  or  Marshall  pur- 
chased of  Shannon."  The  court  evidently  misapprehended  the 
law. 

Had  Bright  conveyed  the  legal  title  without  specifying  the  un- 
paid purchase  price  he  would  have  had  no  lien  as  against  subse- 
quent purchasers,  by  virtue  of  our  statute,  but  this  is  not  the  case ; 
he  only  gave  his  covenant  to  convey  when  the  therein  enumerated 
debts  were  paid ;  this  being  the  only  muniment  of  title  from  him, 
its  statements  and  covenants  must  be  regarded  as  both  notice  and 
binding  on  subsequent  purchasers  as  privies.  Bright  rightfully 
obtained  the  legal  title ;  indeed  it  may  be  regarded  as  part  of  his 
covenant  to  Sanford,  as  he  bound  himself  to  convey  the  land  on 
payment. 
As  he  was  rightfully  invested  with  the  legal  title  he  cannot  be 

divested  of  it  until  Sanford  complies  with  his  covenants,  and  those 

claiming  under  Sanford  stand  in  no  better  attitude  than  he  would. 
Bright's  petition  substantially  seeks  a  specific  execution  of  the 

contract,  and  he  is  entitled  to  this,  as  against  Sanford  and  all 

claiming  under  him;  he  was  entitled  to  a  judgment  for  the  unpaid 

purchase  money. 
The  judgment  is,  therefore,  reversed,  with  directions  for  further 

proceedings  conformable  hereto. 


Seatox  v.  Cbump  et  al. 

Hotes— Prima  Facie  Evidence  of  Indebtedness. 

Where  the  authority  of  one  partner  to  bind  the  partnership  firm  is 
proven  by  the  evidence  a  note  signed  by  that  partner  for  the  firm's  in- 
debtedness is  prima  facie  evidence  that  the  firm  owed  the  whole  amount  of 
same. 

APPEAL    FBOM    LOUISVILLE    CHANCERY    COURT. 
June  10,  1866. 

Opinion  of  the  Couet  by  Judge  Robebtsox  : 

The  deposition  of  Archibald,  corroborated  by  other  facts  and 

testimony,  shows  that  on  the  4th  of  January,  1858,  the  partnership 

between  Deatheridge  and  Crump  had  not  been  dissolved;  and 

there  is  no  proof  of  the  time  of  dissolution.    Had  the  dissolution 


188  Kentucky  Opinions. 

Opinion  of  the  Court. 

occurred  before  the  date  of  the  note  for  $2,012,  Crump  could 
easily  have  proved  this  fact,  and  his  failure  to  prove  it  is  strongly 
negative.  The  fact  that  he  engaged  in  the  service  of  another 
house  does  not  prove  that  his  partnership  with  Deatheridge  had 
been  then  dissolved,  because  he  had  never  been  an  active  partner 
so  as  to  preclude  him  from  doing  other  business  during  the  sub- 
sistence of  his  partnership  with  Deatheridge.  It  seems  to  ns, 
therefore,  that  the  probabilities  preponderate  decidedly  against  the 
assumption  that  Deatheridge  and  Crump  were  not  partners  when 
their  note  to  Seaton  and  Deatheridge  was  executed  by  the  latter, 
whose  authority  to  bind  Crump  by  the  execution  of  it  is,  there- 
fore, clear. 

The  record  proves  that  at  the  date  of  the  note  for  $2,012,  the 
books  of  Deatheridge  and  Crump  showed  that  they  were  indebted 
to  Seaton  and  Deatheridge,  $1,512,  and  the  execution  of  the  note 
for  $2,012  implied  that,  in  some  way,  they  owed  them  $500  more. 
The  note  itself  is,  therefore,  prima  f(icie  evidence  that  Deathe- 
ridge and  Crump,  at  its  date,  owed  Seaton  &  Deatheridge  the 
whole  amount  of  it. 

The  allegations  of  the  petition  and  the  sustaining  proof  show 
that  Deatheridge  owes  Seaton  probably  as  much  as  the  amount 
of  it,  and  certainly  a  portion  of  it.  Deatheridge's  insolvency  and 
nonresidence,  therefore,  entitled  Seaton  to  maintain  this  suit 
against  Crump  and  Deatheridge  for  his  own  benefit.  The  precise 
amount  which  he  ought  to  recover  is  not  satisfactorily  proved. 
But,  as  the  record  now  stands,  his  title  to  more  than  the  amount 
of  Deatheridge's  note  to  him  in  January,  1858,  for  $412,  is 
indisputable. 

We  are,  therefore,  of  the  opinion  that  the  absolute  dismission 
of  Seaton's  petition  was  erroneous.  But  the  uncertainty  as  to  the 
precise  amount  of  Deatheridge's  indebtedness  to  Seaton  and  as  to 
Crump's  right  to  set  off  the  amount  of  Deatheridge's  indebtedness 
to  him  incline  the  court  to  leave  these  matters  unadjudged  for 
further  and  more  complete  preparation  and  ulterior  consideration 
in  the  court  below. 

Wherefore,  the  dismissal  of  Seaton's  petition  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 
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Lancashiee  v.  Quigley's  Exb. 

New  Trial  —  Affidavit. 

Tlie  application  for  a  new  trial  was  based  upon  the  affidavit  of  the 
administrator  of  discovery  of  evidence,  and  on  the  statements  of  the 
petition  denying  the  cause  of  action  and  the  consequent  ignorance  of 
the  administrator  as  to  the  defense,  and  upon  affidavits  to  facts  known 
by  the  affiant  and  provable,  which  tends  strongly  to  disprove  the  cause  of 
action,  and  which  might  have  influenced  the  verdict.  Held,  that  the 
grounds  for  a  new  trial  were  sufficient. 

APPEAL  FKOM   m'cBACKEN   CIRCUIT  COURT. 
June  20,  1866. 

Opinion  of  the  Court  by  Judge  Marshall: 

The  appeal  from  the  common-law  judgment  of  Quigley's  Exec- 
utor V,  Wm.  Lancashire's  Administrator  having  been  submitted 
at  the  same  time  and  on  the  same  record  with  the  appeal  from 
the  judgment  in  equity  in  favor  of  Quigley's  Executor  v,  Alex- 
ander and  Lancashire  passed  on  the  same  common-law  judgment; 
the  principal  facts  involved  in  both  cases  are  stated  in  the  opinion 
of  this  court  reversing  the  judgment  in  equity,  and  reference  is 
^ade  to  that  opinion  rendered  at  the  present  term. 

In  the  case  now  before  us  on  the  appeal  from  the  common-law 
]>idgment,  it  is  only  necessary  to  state  by  way  of  explanation  that 
lu  consequence  of  the  ignorance  of  the  administrator  of  the  facts 
involved  in  the  common-law  action,  and  the  ignorance  of  Alexander 
and  Lancashire  (the  only  parties  really  interested  in  defending 
It)?  that  such  action  was  pending,  a  verdict  and  judgment  were 
rendered  against  the  administrator  without  his  making  any  real 
<'efense  and  that  the  motion  for  a  new  trial  made  by  the  admin- 
istrator and  by  the  petition  of  Alexander  and  Lancashire  who  also 
asked  that  they  should  be  made  parties  and  that  the  case  should 
te  transferred  into  equity,  was  overruled,  to  which  exceptions 
^ere  taken,  and  that  an  appeal  was  prayed  on. 

The  application  for  a  new  trial  was  based  upon  the  affidavit  of 
the  administrator  of  discovery  of  evidence,  and  on  the  statements 
of  the  petitioners  denying  the  cause  of  action  and  showing  their 
ignorance  as  above  stated,  and  on  accompanying  affidavits  of  sev- 
eral persons  stating  facts  kno^\'n  to  and  provable  by  them,  which 
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tend  strongly  to  disprove  the  cause  of  action  on  which  the  suit  was 
founded,  and  which  might  have  influenced  the  verdict.  We  are  of 
opinion  that  the  gi'ounds  for  a  new  trial  were  sufficient  and  that 
the  court  erred  in  overruling  the  motion  to  set  aside  the  judgment 
and  grant  a  new  trial.  But  there  are  other  irregularities  in  the 
proceedings  at  law,  and  as  by  amendment  of  the  petition  in  equity 
of  Quigley's  Executor  v.  Alexander  and  Lancashire,  and  the  fur- 
ther proceedings  detected  thereon,  the  original  cause  of  action  will 
be  put  in  issue  for  a  trial  de  novo,  and  a  judgment  may  upon 
sufficient  proof  be  obtained  against  the  administrator  for  assets 
as  well  as  against  the  other  parties  or  their  property,  it  seems  to  be 
unnecessary  that  there  should  be  any  further  proceedings  at  law. 
Wherefore,  the  judgment  at  law  in  favor  of  Quigley's  executor 
against  Wm.  Lancashire's  administrator  is  reversed,  with  direc- 
tions to  dismiss  the  petition  without  prejudice  and  without  costs. 


AxTROBUS  V.  West. 

Newly   Discovered   Evidence  —  Laches  —  Appeal. 

A  defendant  being  advised  of  the  existence  of  evidence  materially  ad- 
vantageous to  him  is  guilty  of  gross  laches  if  no  effort  is  made  to  produce 
same,  and  it  will  not  avail  him  on  appeal  from  a  reversal  on  the  ground 
of  newly-discovered  evidence. 


APPEAL    FROM    PENDLETON    CIRCUIT    COURT. 
June  22,  1866. 

Opinion  of  the  Court  by  Judge  Peters: 

The  original  action  was  brought  in  1845  against  the  ancestor  of 
appellants  for  the  land;  and  in  the  bill,  a  somewhat  particular 
description  was  given  of  it  referring  to  it  as  the  land  purchased 
by  West  of  JToe,  and  it  cannot  be  rationally  presumed  that  he  was 
not  apprised  by  the  description  thus  given  of  the  land  sought  to 
be  recovered;  and  if  there  was  any  doubt  or  ambiguity  on  that 
point,  it  was  the  duty  of  Amos  Antrobus  to  have  the  survey  made 
for  which  there  was  an  order. 

But  the  bill  was  answered  by  Antrobus  himself,  and  no  com- 
plaint made  by  him  of  any  uncertainty  as  to  the  identity  of  the 
land  sought  to  be  recovered  from  him.  An  amended  petition  was 
filed  in  October,  1861,  suggesting  his  death,  and  asking  a  revivor 


Anthobus  v.  West.  191 


Opinion  of  the  Court. 


against  his  children  and  heirs  who  are  now  appellants;  it  may, 
therefore,  he  assumed  that  he  lived  some  fifteen  years  after  the 
oommenoement  of  the  action,  and  fourteen  years  after  he  had 
filed  his  answer,  during  which  time  the  action  was  pending  against 
him,  and  in  his  answer  he  denied  that  West  had  any  title,  either 
legal  or  equitable,  but  claimed  title  thereto  in  himself  under  a 
purchase  from  Braun,  and  never  during  his  life  claimed  to  have 
bought  it  from  West.  The  issue  involved  in  the  controversy  was 
West's  right  to  the  land,  and  the  bond  now  set  up,  if  in  existence, 
would  have  been  effectual  to  defeat  the  action;  to  that  point  An- 
trobus'  attention  was  especially  directed ;  the  presumption  cannot 
be  indulged  that  he  was  either  ignorant  of,  or  had  forgotten,  a 
fact  so  essential  to  his  rights,  and  so  effectual  as  a  defense,  and  a 
failure  to  set  up  and  rely  upon  the  bond  as  a  defense  evidences 
the  most  inexcusable  or  culpable  negligence.  But  that  defense 
would  have  been  in  conflict  with  the  one  relied  upon. 

During  the  pendency  of  the  former  suit  appellants  could,  by 
the  exercise  of  reasonable  diligence,  have  found  and  produced  the 
bond  now  presented  as  newly-discovered  evidence ;  it  was  in  their 
possession ;  it  is  not  even  alleged  that  any  examination  was  made 
by  either  of  them  to  ascertain  by  what  title  they*  held  the  land, 
and  from  all  that  appears  in  their  petition,  the  bond  could  have 
been  produced  as  easily  before  the  final  judgment  in  the  former 
suit  as  when  it  was  produced ;  indeed,  it  may  be  assumed  from  the 
statements  in  the  petition  that  appellants  made  no  effort  to  find 
the  bond  or  defend  the  former  action  until  after  judgment  had 
been  rendered  against  them. 

We  are  of  opinion  that  the  appellants  have  wholly  failed  to 
state  in  their  petition  sufficient  reasons  to  authorize  a  reinvestiga- 
tion of  the  same  matters  first  put  in  issue  by  the  former  suit,  and 
the  judgment  must,  therefore,  be  affirmed. 
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Joel  McClbndon  v.  John  &  Wm.  R.  Stewabt. 

Petition  —  Allegations  as  to  Value  of  Rent 

Where  a  petition  does  not  contain  any  allegation  as  to  the  value  of 
property  charged  to  be  in  the  possession  of  the  appellant,  nor  of  the 
annual  rents  and  profits,  and  no  evidence  was  offered  as  to  same  a  verdict 
of  the  jury  granting  such  rents  and  profits  will  be  reversed. 


APPEAL  FROM  HENDERSON  CIRCUIT  COURT. 
June  23,  1866. 

Opinion  of  the  Court  by  Judge  Peters  : 

Action  was  prosecuted  for  the  recovery  of  a  part  of  a  tract  of 
land  claimed  by  appellees,  and  a  verdict  and  judgment  having 
been  rendered  against  appellant  for  twenty-eight  acres  of  land, 
and  $200  in  damages,  he  has  appealed  to  this  court. 

In  the  trial  in  the  court  below,  no  evidence  was  offered  as  to  the 
value  of  rents  of  the  land  recovered,  nor  was  the  quality  or  con- 
dition of  the  land  in  appellant's  possession  proved  so  as  to  enable 
the  jury  to  form  any  opinion  on  the  subject  of  the  value  of  rents 
and  profits. 

After  giving  the  boundary  and  location  of  the  tract  of  land 
which,  they  allege,  include  the  land  for  which  this  action  was 
brought,  and  their  derivation  of  title  to  the  same,  appellees  allege 
that  the  appellant  had  then  and  for  three  years  past  had  held  a 
part  of  the  above-described  tract  of  land  in  his  possession,  with- 
out right,  and  continues  so  to  hold  the  same,  to  the  plaintiff's 
damage,  $500.  But  do  not  make  any  allegations  as  to  the  quality 
or  value  of  the  part  charged  to  be  in  possession  of  appellant,  nor 
of  the  annual  rents  and  profits,  and  fail  to  give  such  a  description 
of  the  land  as  would  enable  the  jury  to  determine  what  the  an- 
nual rents  would  be  reasonably  worth. 

The  verdict  of  the  jury  for  the  $200,  consequently,  was  not  sus- 
tained by  the  evidence  nor  authorized  by  the  pleadings. 

The  amended  answer  offered  by  appellant  stated  facts  pertinent 
and  proper  for  his  defense.  It  does  not  appear  that  by  permitting 
it  to  be  filed  any  delay  in  the  trial  of  the  cause  would  have  been 
produced,  and  it  was  responsive  to  material  facts  alleged  in  the 
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petition.  And  although  this  court  might  not  deem  the  rejection 
of  said  amended  answer^  of  itself  ^  such  an  abuse  of  a  sound  dis- 
cretion by  the  court  below  or  an  error  for  which  the  judgment 
would  be  reversed^  yet  as  the  error  first  noticed  must  be  fatal, 
and  the  cause  for  that  reason  remanded,  the  appellant  should  be 
permitted  to  file  said  amended  answer. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  award  a  new  trial  and  for  other  proceedings 
consistent  with  this  opinion. 


Chas.  F.  Landee  v.  Stephen  Mobgan's  Exb.,  et  al. 

Answer— Bniden  of  Proof. 

The  burden  of  proving  aUegations  in  an  answer  of  a  partial  defense 
as  to  excessive  interest  devolves  on  the  defendant. 

APPEAL  FEOM  FLEMING  CIBCUIT  COUBT. 
September  19,  1866. 

Opinion  op  the  Coubt  by  Judge  Habbin  : 

On  the  25th  day  of  September,  1861,  0.  F.  Lander  and  E.  H. 
lender  executed  and  delivered  their  joint  promissory  note  for 
$3,410  to  Abner  Hard,  trustee  of  Harriett  G.  Evans,  payable 
twelve  months  thereafter.  Also  their  two  other  notes  of  $170.60 
each,  one  payable  six  months,  and  the  other  one  year,  after  date, 
both  of  which  were  given  to  secure  the  interest  at  10  per  cent,  on 
the  $3,410  from  the  26th  day  of  September,  1861,  till  the  26th 
day  of  September,  1862.  Said  three  notes  were  afterward  as- 
signed by  Hard,  as  trustee,  to  Stephen  Morgan,  the  plaintiff  in 
the  court  below.  The  petition  seeks  to  recover  of  the  $3,410  note 
and  interest,  less  a  credit  thereon  of  $847.10,  as  paid  December 
15,  1861.  The  answer  alleges  a  further  payment  of  $1,700  to 
have  been  made  on  the  29th  of  January,  1863,  which  is  admitted 
in  a  reply  subsequently  filed  by  Morgan.  The  answer  further 
alleges  that  the  note  of  $3,410  in  controversy  was  given  in  re- 
newal of  a  note  held  by  Hard  in  his  own  right  on  0.  P.  Lander, 
dated  May  26,  1860,  for  $3,100  given  in  consideration  of  a  lot  of 
mules  sold  by  Hard  to  Lander,  and  that  in  the  renewal  interest  on 
13 
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$3,100  was  included  at  the  usurious  rate  of  10  per  cent  per 
anrmm,  and  anticipated  for  the  next  ensuing  year  by  the  two 
notes  of  $170.50  each.  The  answer  further  alleges  a  payment  of 
$1,204  instead  of  $847.10,  as  credited  on  the  note  in  controversy, 
and  that  the  excess  of  this  payment  went  to  extinguish  the  notes 
of  $170.50  each;  and  this  fact  is  also  admitted  in  the  reply  and 
by  a  statement  predicated  on  this  alleged  state  of  fact  and  ex- 
cluding excessive  interest  the  answer  concedes  a  balance  due 
Morgan  of  $589.22,  with  interest,  from  the  29th  of  January, 
1863,  for  which  the  court  on  the  7th  of  March,  1863,  rendered 
judgment,  thus  leaving  the  matter  in  litigation,  as  assumed  by 
the  defendant  to  embrace  only  the  alleged  illegal  interest  in  the 
note. 

We  do  not  regard  the  answer  as  presenting  either  a  set-off  or 
counterclaim  requiring  or  authorizing  a  reply,  but  simply  as  setting 
up  as  a  partial  defense  the  supposed  sum  added  with  and  forming 
part  of  the  consideration  of  the  note  for  excessive  interest  on  the 
former  note  to  Hard,  An  issue  as  to  which  the  burden  of  proof 
is  on  the  defendant.  The  pleadings  filed  as  replies  by  Morgan 
and  Mrs.  Evans  controvert  the  material  averments  of  the  answer, 
but  disregarding  them,  the  law  devolves  on  the  defendant  the  bur- 
den of  proving  his  defense,  which  he  does  not  appear  to  have  done. 
We  do  not  find  in  this  record  any  sufficient  evidence  either  that 
usurious  interest  was  ever  exacted  on  the  note  of  $3,100  to  Hard 
or  that  that  note  or  any  part  of  it  formed  the  consideration  of  the 
note  in  controversy,  and  we  deem  it  unnecessary,  therefore,  to 
consider  the  other  questions  presented  in  the  argument.  The 
balance  of  the  debt  seems  to  have  been  correctly  adjusted  by  the 
commissioner's  report,  and  we  perceive  no  error  in  the  judgment 
of  the  court  below. 

Wherefore,  the  judgment  is  affirmed. 
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OuBL  r.  Tbimble. 

Attachment  of  Partnership  Property  —  Suit  on  Attachment  Bond. 

Suit  was  brought  against  appellant  and  Frazer,  partners,  and  an  at- 
tachment levied  on  the  partnership  property  for  firm  debts.  The  attach- 
ment was  sustained  as  to  Frazer  and  discharged  as  to  appellant. 

Same. 

In  a  suit  by  appellant  on  the  attachment  bond  it  is  held  that  appellee, 
surety  on  the  said  bond,  is  not  liable  because  the  covenant  was  to  appel- 
lant and  Frazer  jointly. 

APPEAL   FROM   HABRISOK    CIRCUIT    COUBT. 
June  28,  1866. 

Opinion  of  the  Coubt  by  Judge  Pbtebs  : 

Burnett,  Sexton  &  Co.  brought  an  action  with  attachment  against 
appellant  and  one  Frazer  to  coerce  the  payment  of  a  debt,  which 
they,  as  partners,  owed  them,  and  had  the  attachment  levied  upon 
the  partnership  effects  of  Curl  and  Frazer,  and  in  default  of  the 
execution  of  the  requisite  bond  by  them,  their  goods  were  held  by 
the  officer  who  levied  the  attachment  for  a  period  of  several 
months. 

In  the  covenant  required  to  be  executed  by  Burnett,  Sexton 
&  Co.,  before  they  could  obtain  the  attachment,  appellee  was 
bound,  as  their  surety,  and  after  the  attachment  was  discharged 
as  to  appellant  he  brought  this  action  in  the  court  below  on  said 
covenant  against  appellee  to  recover  damages  of  him  for  the 
alleged  ill^al  taking  and  detention  of  his  goods,  and  loss,  and 
costs,  consequent  thereon. 

To  the  original  and  amended  petition  appellee  demurred  gen- 
erally and  specially;  the  general  demurrer  was  sustained  and 
the  petition  dismissed  by  the  court  below,  and  this  appeal  is  prose- 
cuted to  reverse  that  judgment. 

The  undertaking  of  appellee  in  the  covenant  referred  to  is  that 
the  plaintiffs  in  the  action  aforesaid  "  Shall  pay  to  the  defend- 
ants. Curl  and  Frazer,  the  damages  not  exceeding  $ ,  which 

they  may  sustain  by  reason  of  the  attachment  in  this  action,  if 
the  order  therefor  is  wrongfully  obtained." 
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In  the  action  in  which  the  foregoing  covenant  was  executed  a 
judgment  was  rendered  against  appellant  and  Frazer  for  the 
debt  claimed  by  the  plaintiffs  therein,  and  it  was  further  adjudged 
that  their  attachment  be  sustained  as  against  Frazer,  and  that 
the  lien  created  thereby  on  his  interest  in  the  goods  be  retained, 
and  a  sale  thereof  was  ordered.  That  judgment  is  effectual,  and 
even  if  it  were  erroneous  cannot  be  disregarded  or  reversed  in 
this  proceeding. 

The  primary  and  perhaps  most  important  question  in  this  in- 
vestigation is,  how  that  judgment  operated  upon  the  claim  of 
appellant  for  damages. 

In  the  present  aspect  of  the  case,  it  cannot  with  propriety  be 
said  that  the  order  for  the  attachment  was  wrongfully  obtained. 
The  facts  already  stated  conclude  that  question  so  far  as  relates 
to  Frazer.    To  that  extent  said  order  was  rightful  and  proper. 

The  only  ground  upon  which  the  judgment  complained  of  can 
be  reversed  is  that  the  undertaking  of  appellee  in  his  covenant 
aforesaid,  according  to  its  true  and  legal  meaning,  is  that  the 
plaintiffs  in  the  action  in  which  it  was  executed  should  pay  ap- 
pellant the  damages  sustained  by  him  in  case  the  attachment  was 
wrongfully  obtained  against  him,  although  it  was  rightfully 
against  his  partner,  Frazer 

Such  certainly  is  not  the  literal  import  of  the  terms  of  the 
covenant,  nor  is  there  anything  in  the  context  to  authorize  the 
conclusion  that  the  parties  intended  it  to  have  that  effect  —  in- 
deed the  extraneous  facts  repel  such  a  conclusion.  The  under- 
taking is  to  Ourl  and  Frazer  jointly,  the  debt  was  a  firm  debt, 
and  we  may  rationally  assume  that  the  creditors  looked  to  the 
partnership  effects  as  the  means  of  payment,  for  the  attachment 
was  levied  on  them  alone,  and  they  were  then  in  the  possession 
of  appellant,  Frazer  being  absent  from  tlie  county,  as  appears 
from  the  return  of  the  sheriff  on  the  summons  which  issued  in  the 
case. 

It  cannot  be  material  upon  which  of  the  grounds  the  attach- 
ment was  sustained,  since  the  result  must  be  the  same ;  whatever 
might  be  the  grounds,  the  fact  that  it  was  done  is  the  controlling 
one  in  the  case,  and  as  appellant  has  failed  to  state  facts  in  his 
petition  showing  a  breach  of  the  covenant  sued  on,  the  demurrer 
ivas  properly  sustained. 

Wherefore,  the  judgment  is  affirmed. 
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Smith  v.  Robinson  et  al. 

Commissioner's  Report  Flagrantly  Erroneous  is  Not  Conclusive,  Although 
Not  Excepted  to. 

The  report  of  a  comniissioner,  though  not  excepted  to  by  the  defendant, 
is  not  conclusive  as  to  flagrant  errors  apparent  on  its  face,  or  made  so  by 
comparison  with  the  pleadings  and  exhibits  to  which  it  refers. 

A  commissioner's  report  adjudging  accounts  between  codefendants  that 
fails  to  show  a  credit  due  from  one  of  the  codefendants  to  the  other  is 
erroneous. 
Same. 

It  is  error  to  charge  a  defendant  with  a  debt  not  shown  by  the  evi- 
dence to  have  existed. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 
June  29,  1866. 

Opinion  of  the  Court  by  Judge  Marshall  : 

These  two  consolidated  eases  originated  in  petitions  filed  against 
Isaac  n.  Trabue,  etc.,  to  obtain  a  discovery  of  property  and  effects 
to  be  subjected  to  the  satisfaction  of  two  judgments  which  had 
been  rendered  against  I.  H.  Trabue  and  M.  C.  Xesbit,  one  in  favor 
of  Eobinson,  etc.,  the  other  in  favor  of  Cope,  etc.,  on  each  of  which 
an  execution  had  been  returned,  no  property,  the  petition  of 
Kobinson,  etc.,  having  been  first  filed. 

In  answer  to  each  petition  Trabue  stated  that  James  M.  Smith, 
of  Rockcastle  county,  was  indebted  to  him  from  $2,000  to  $2,500 
and  that  the  papers  relating  thereto  were  in  the  clerk's  office  at 
Mt.  Vernon,  which  is  in  Rockcastle  coimty.  Smith  was  there- 
upon made  a  defendant  in  each  case  —  Robinson,  etc.,  averring 
that  he  was  indebted  to  Trabue  by  a  bond  for  $2,000,  on  file  in 
the  Rockcastle  Circuit  Court,  for  services  in  obtaining  pensions 
for  two  persons,  which  bond  is  said  to  be  filed  in  the  suit  of  Robin- 
son, etc.  V.  Cope,  and  that  Smith  was  indebted  to  Trabue  in  two 
bonds  of  $1,000  each,  on  file  in  the  Rockcastle  Circuit  Court,  for 
services  in  obtaining  pensions  for  the  widows  Phumphrey  and 
Tunpkin.  In  this  last  case  an  indorsement  on  the  summons 
stated  that  the  object  of  the  suit  was  to  attach  in  Smith's  hands 
the  amount  due  by  him  to  Trabue  on  two  bonds  of  $1,000  each. 
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Smith  answering  in  each  case  denies  that  any  such  bonds  as 
alleged  are  on  file  in  the  Rockcastle  court  or  elsewhere,  and  that 
he  never  executed  such  bonds.  And  he  denies  that  he  is  indebted 
to  Trabue  in  the  sums  mentioned  or  in  any  other  sum  whatever, 

but  alleges  that  Trabue  is  indebted  to  him  in  the  sum  of  $ 

for  part  of  which  he  has  a  judgment.  In  proof  he  exhibits 
the  record  of  an  action  in  the  Rockcastle  Circuit  Court,  by  Tra- 
bue against  him,  founded  on  a  written  agreement  relatiqg  to  the 
pension  of  Mrs.  Lambert,  in  which  action  a  judgment  was  rendered 
in  his  favor  against  Trabue  on  his  counterclaim  for  overpayment 
for  the  sum  of  $410,  with  interest  from  the  25th  day  of  Septem- 
ber, 1853,  until  paid.  He  also  exhibits  another  record  from  the 
same  court,  of  an  action  by  Trabue  against  him  on  two  bonds  or 
agreements,  one  for  paying  Trabue  one-fourth  of  the  pension 
which  should  be  obtained  for  Mrs.  Phumphrey,  the  other  for  pay- 
ing the  same  proportion  of  the  pension  which  might  be  obtained 
for  the  widow  of  "  Lieutenant-Col.  John  P.  Williams."  In 
answer  to  the  petition  of  Trabue  on  these  two  agreements  he  denies 
that  Trabue  had  rendered  any  service  in  prosecuting  either  of  the 
pension  claims  referred  to,  or  in  obtaining  them.  And  the  record 
of  the  action  shows  that  the  suit  w^as  dismissed  on  a  rule  requiring 
security  for  costs,  which  the  plaintiff  had  failed  to  give  at  the 
preceding  term. 

In  his  answer  in  each  of  the  cases  now  before  us,  Smith  denies 
that  any  other  bonds  by  him  to  Trabue  are  in  the  Rockc-astle  Cir- 
cuit Court,  and  that  he  ever  executed  any  other  to  Trabue.  !N'one 
others  are  produced  or  proved  to  have  even  existed.  And  he 
states  tliat  each  of  these  bonds  w^re  executed  for  sen-ices  to  be 
rendered  by  Trabue  in  obtaining  pensions  for  the  persons  therein 
named.  In  answer  to  the  petition  of  Caleb  Cope,  etc.,  he  denies 
that  Trabue  rendered  any  services  in  obtaining  the  pension  of 
Mrs.  Phumphrey,  and  denies  that  any  pension  Avas  obtained  for 
the  widow  of  Lieutenant  or  Colonel  John  P.  Williams,  and  that 
Trabue  had  rendered  any  services  therein.  In  his  answer  filed 
on  the  same  day  to  the  petition  of  Robinson,  etc.,  he  says  that  at 
the  time  when  these  obligations  were  executed  by  him,  Trabue,  in 
consequence  of  some  misconduct,  w^as  debarred  from  prosecuting 
pension  claims  before  the  commissioner  of  pensions.  Each  of 
these  statements  concludes,  that,  therefore,  the  consideration  of 
said  obligations  has  wholly  failed. 
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Some  depositions  were  taken,  which  proved  that  a  pension  had 
been  allowed  to  Mrs.  Phumphrey,  and  paid  to  Bullock,  as  her 
administrator,  and  that  a  pension  had  also  been  granted  to  Mrs. 
Lumpkin  and  paid  to  C.  W.  Gilmore,  her  attorney  in  fact;  the 
deposition  of  Elisha  Smith,  the  only  witness  relied  on  to  prove  the 
services  of  Trabue  or  the  reception  by  J.  M.  Smith  of  the  fee,  in 
either  of  said  cases,  also  taken,  together  with  the  depositions  of 
various  persons  to  impeach  and  sustain  the  credibility  of  Elisha 
Smith,  the  witness,  who  is  shown  to  have  been  addicted  to  extreme 
intemperance  for  twenty  years,  whose  evidence  as  to  the  particu- 
lar matters  in  issue  consisted  wholly  of  statements  of  what  J.  M. 
Smith  had  read  some  six  or  eight  years  before,  during  which  inter- 
val it  is  proved  that  the  two  Smiths  were  exceedingly  hostile  to 
eadi  other;  and  that  the  feelings  of  the  witness  toward  J.  M.  Smith 
were  those  of  bitter  enmity,  and  there  is  reason  to  believe  that 
Elisha  Smith,  who  had  been  concerned  in  bringing  the  suits  of 
Trabue  against  J.  M.  Smith,  had  also  been  instrumental  in  having 
this  suit  brought  by  the  creditors  of  Trabue  against  James  M. 
Smith. 

In  this  state  of  the  pleadings  and  evidence  the  court  without 
deciding  anything  referred  the  two  cases  to  the  master  commis- 
sioner to  report  whether  J.  M.  Smith  was  indebted  to  I.  H.  Tra- 
bue at  the  time  of  the  service  of  the  summons  on  him  or  of  the 
filing  of  his  answer  in  these  two  actions,  and,  if  indebted,  in  what 
sum.  The  broad  terms  of  this  reference  seem  to  commit  the 
whole  case  upon  the  law  and  the  facts  to  the  commissioner,  and  to 
invest  him  with  judicial  functions.  His  report  not  being  ex- 
cepted to  was  confirmed,  perhaps,  for  that  reason.  And  the  two 
cases  coming  on  to  be  heard  upon  the  report  of  the  commissioner 
and  the  depositions^  the  sura  reported  to  be  due  was  directed  to  be 
paid  into  court  by  Smith  and  to  be  applied  to  the  satisfaction  of 
the  two  judgments  according  to  priority. 

Upon  this  judgment,  from  which  Smith  has  appealed,  various 
ineffectual  attachments  were  issued  against  him,  and  objections 
are  made  to  the  form  of  the  judgment  in  ordering  the  money  to 
be  paid  into  court  and  to  the  issuing  of  attachments  thereon.  But 
we  deem  it  unnecessary  to  decide  upon  this  objection  because  there 
are  others  more  radical,  which  go  to  the  merits  of  the  judgment. 

The  report  of  the  commissioner,  which  probably  decided  the 
case,  though  not  excepted  to  on  the  part  of  the  defendant  Smith, 
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who,  though  he  resided  at  a  distance,  seems  to  have  been  inex- 
cusably negligent,  is  certainly  not  conclusive  as  to  flagrant  errors 
apparent  on  its  face  or  made  so  by  comparison  with  the  pleadings 
or  exhibits  to  which  it  refers.  The  report  charges  Smith  with 
one-fourth  of  the  aggregate  amount  of  the  pensions  allowed 
on  the  claims  of  Mrs.  Phumphrey  and  Mrs.  Lumpkin,  with  inter- 
est on  each  from  the  date  of  payment  to  Bullock  and  Qilmore  by 
the  pension  agent,  to  the  date  of  filing  his  answers  in  the  two 
cases,  making  an  aggregate  sum  of  more  than  $1,900.  The  report 
does  not  state  when  Smith  received  the  two  pensions,  that  being 
the  time  from  which  interest  should  be  charged  against  him,  nor 
does  it  state  explicitly,  or  refer  to  evidence  which  proves  that  he 
received  them  at  all.  It  charges  one-fourth  of  the  full  amounts 
paid  by  the  pension  agent  as  aforesaid  without  deducting  the  ex- 
penses of  obtaining  the  pension  as  provided  for  in  the  agreements 
of  Smith  for  paying  one-fourth  to  Trabue.  These  are  errors,  even 
if  the  commissioner  was  correct  in  assuming  that  Smith  was  bound 
to  pay  one-fourth  of  each  of  these  two  pensions  to  Trabue.  A 
more  important  error  is  that  the  report  fails  to  credit  Smith  with 
the  amount  of  his  judgment  against  Trabue,  which,  being  claimed 
as  a  debt  which  is  not  pretended  to  have  been  paid,  must  be  taken 
into  account  in  ascertaining  the  indebtedness  of  Smith  to  Trabue. 

A  still  more  radical  error  is  that  the  commissioner  charges 
Smith  with  the  amount  paid  for  the  pension  of  Mrs.  Lumpkin 
when  there  is  no  sufficient  proof  that  Trabue  rendered  any  ser- 
vices in  obtaining  that  pension,  and  there  should  have  been  no 
charge  on  account  of  that  pension. 

The  sum  paid  for  the  pension  of  Mrs.  Phumphrey  was  only 
$620,  one-fourth  of  which,  with  interest,  may  be  properly  charged 
against  Smith  after  deducting  the  expenses,  etc.  But  as  this  sum 
is  much  smaller  than  the  sum  adjudged  to  Smith  against  Trabue, 
as  shown  by  the  record  exhibited,  it  is  apparent  that  Smith  was 
not  indebted  in  any  sum  to  Trabue  when  the  answers  of  Smith 
were  filed  or  the  summons  served  in  these  cases. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  dismiss  the  petition  as  against  J.  M.  Smith  in 
each  of  the  two  consolidated  cases. 
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Bush,  Tilman  et  al.  v.  W.  T.  Bush  et  al. 

Ijecntox's  Debts  to  Testator — Sight  of  Action  on. 

When  an  executor  qualifies  all  rights  of  action  on  debts  due  from 
him  to  his  testator  is  suspended,  but  as  this  is  really  not  the  payment, 
he  must  be  held  chargeable  with  the  amount  in  his  fiducial  account,  and 
it  is  held  a  cancelment  of  his  individual  liability,  but  if  he  should  not 
charge  this  liability  and  cease  to  be  executor  a  right  of  action  revives. 

APPEAL  PBOM  CUOtKE  CIECUIT  COURT. 
September  22,  1866. 

Opinion  of  the  Court  by  Judge  Williams  : 

To  a  petition  for  rehearing  presented  by  B.  F.  Buckner,  for 
appellant,  Judge  Williams  delivered  the  following  response : 

"  The  testator,  J.  Bush,  appointed  his  son,  W.  T.  Bush,  his 
executor,  and  authorized  the  court  to  qualify  him  without  demand- 
ing a  bond  with  surety ;  said  executor  did  qualify,  and  thereby  all 
right  of  action  on  debts  due  from  him  to  his  testator  were  sus- 
pended; his  duty  as  executor  was  to  charge  himself  with  such 
debts  so  as  to  answer  for  the  same  in  his  settlement,  and  the  only 
settlement  ever  made  by  him  was  the  one  in  the  suit  of  Burbridge 
and  wife  against  him  and  the  legatees  and  heirs  of  the  testator, 
and  although  these  appellants  are  not  bound  by  said  settlement 
yet  this  settlement  shows  a  positive  unequivocal  act  of  the  execu- 
tor to  charge  himself,  as  was  his  duty,  with  the  two  notes  therein 
specified  given  by  him  to  his  testator. 

"  The  distinction  between  an  executor  or  administrator  charg- 
ing himself  with  a  debt  due  from  him  to  his  decedent  in  his  life, 
and  converting  the  assets  of  his  decedent  to  the  payment  of  his 
individual  liabilities  has  long  been  recognized  by  the  law  and  its 
courts. 

"  The  appointment  of  a  debtor  as  executor  or  administrator  sus- 
pends the  right  of  action,  but  as  this  is  really  not  the  payment  of 
the  debt,  the  executor  or  administrator  must  be  held  chargeable 
-with  the  amount  of  his  individual  indebtedness  in  his  fiducial 
account  and  so  far  as  he  charges  himself  with  such  indebtedness 
in  his  fiducial  accounts  it  must  be  held  a  cancelment  of  his  indi- 
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vidual  liabilities,  but  if  he  should  not  charge  this  individual  lia- 
bility, or  so  far  as  he  fails  to  do  so,  and  then  as  in  this  case  ceases 
to  be  executor,  the  right  of  action  to  such  extent  revives  against 
him  and  the  legal  title  to  tlie  land  and  mill  being  in  the  heirs  they 
cannot  be  compelled  to  surrender  it  until  it  is  paid  for,  and  the 
payment  only  going  to  the  extent  of  the  executor's  charge  against 
liijuself,  leaves  a  prior  lien  for  such  portion  of  his  indebtedness 
not  so  canceled." 

It  has  not  meant  in  the  opinion  to  say  that  if  the  purchasers 
of  the  slaves  had  become  liable  therefor  by  their  own  conduct 
before  the  freedom  of  the  slaves  by  the  amendment  to  the  Consti- 
tution of  the  United  States  that  they  should  not  be  held  responsible 
therefor. 

It  was  only  intended  to  say  they  should  not  be  held  responsible 
for  the  value  of  the  slaves  because  of  their  freedom  by  said  amend- 
ment, but  as  the  opinion  is  not  clear  and  distinct  in  its  language 
as  to  this,  it  is  so  far  modified  as  to  leave  all  question  of  liability 
growing  out  of  their  own  conduct  previous  to  said  amendment 
open  for  adjudication. 

The  opinion  is  thus  modified  and  the  petition  for  a  rehearing 
overruled. 


Patbick  Clements  v.  Wathen's  Admb. 

Instructiona  —  BiU  of  Exceptions. 

Where  the  instructions  were  not  made  a  part  of  the  bill  of  exceptions, 
signed  by  the  judge,  they  are  no  part  of  the  record,  and  will  not  be  con- 
sidered by  this  court. 

APPEAL  FEOM  UNION  CIECUIT  COUET. 
September  25,  1866. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

Whether  or  not  the  law  was  correctly  expounded  to  the  jury 
we  have  not  the  means  to  determine,  as  the  instructions  are  not 
incorporated  in  tlie  bill  of  exceptions,  nor  does  it  contain  any 
reference  to  them  so  as  to  assure  the  court  that  those  which  are 
found  in  the  record  are  the  same  that  were  offered  on  the  trial  of 
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the  cause;  a  mere  statement  of  the  clerk  of  what  instructions  were 
given,  and  which  refused,  is  not  sufficient;  that  is  not  a  part  of 
his  official  duty ;  nor  is  he  authorized  to  copy  them  in  the  record 
unless  they  are  contained  in  the  bill  of  exceptions  signed  by  ^ 
judge,  or  such  reference  is  made  to  them  therein  as  fully  identi- 
fies them  and  makes  them  a  part  of  the  original  bill  of  exceptions, 
which  is  not  done  in  this  case. 

Upon  the  subject  of  the  finding  of  the  jury,  if  the  verdict  is 
not  sustained  by  the  weight  of  the  evidence,  there  certainly  is  no 
preponderance  against  it,  and  on  that  ground  a  new  trial  was 
properly  refused  by  the  court  below. 

Wherefore,  the  judgment  is  affirmed. 


John  W.  Mabquis  v.  O.  D.  McMannama  et  al. 

Tender  of  Answer  When  Regarded  as  Filed. 

When  an  anawer  is  tendered  and  regarded  as  filed  on  trial  without 
objections  the  omission  to  note  the  filing  must  be  regarded  as  waived. 
Answer  —  Cross-petitioiL 

Before  a  judgment  can  be  rendered  on  an  answer  it  must  be  made  a 
cross-petition. 

APPEAL   FROM   GRANT   CIRCUIT   COURT. 
September  24,  1866. 

Opinion  of  the  Court  by  Judge  Peters: 

Rankin^  as  the  administrator  of  Henry,  had  recovered  a  judg- 
ment in  the  Grant  Circuit  Court  against  appellant  for  over  $215 ; 
this  sum  was  paid  to  Rankin  on  said  judgment;  afterward  ap- 
pellant brought  the  case  to  this  court,  and  reversed  said  judgment, 
and  after  entering  up  the  mandate  of  this  court  obtained  a  judg- 
ment against  Rankin  to  restore  the  $215  which  he  had  paid  to  him. 

The  appellant  on  the  27th  of  May,  1862,  assigned  said  judg- 
ment to  McMannama,  and  he  on  the  same  day  assigned  it  to 
Mussleman,  and  on  the  next  day  Rankin  paid  of  said  judgment 
$132.18,  as  shown  by  an  indorsement  on  the  assignment;  the 
judgment  was  subsequently  transferred  back  to  McMannama. 

In  October,  1863,  appellant  filed  his  petition  in  equity  in  the 
Grant  Circuit  Court,  alleging,  that  he  never  contracted  with  Mc- 
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Mannama  to  assign  him  the  whole  of  said  judgment,  that  he  was 
only  entitled  to  the  half  of  it,  and  that  was  all  he  intended  to 
assign  to  him,  bnt  being  an  illiterate  man,  and  unable  to  read, 
McMannama  took  the  advantage  of  him  and  fraudulently  caused 
the  assignment  to  be  made  of  the  whole  of  said  judgment,  sought 
and  obtained  an  injunction  against  Rankin  from  paying,  and  jMc- 
Mannama  from  collecting  the  residue  of  the  debt,  asked  that  the 
assignment  to  the  extent  of  one-half  of  said  judgment  should  be 
set  aside,  and  Rankin  be  adjudged  to  pay  him  what  remained 
unpaid  of  said  judgment  and  for  general  relief. 

In  what  purports  to  be  an  answer  of  McMannama  and  Mussle- 
man  the  charge  of  fraud  is  denied,  and  the  assignment  of  the 
judgment  is  exhibited  and  its  genuineness  insisted  upon  for  a 
valuable  consideration,  and  the  execution  of  the  assignment  proved 
by  the  subscribing  witness. 

On  the  hearing  a  judgment  was  rendered  against  appellant  in 
favor  of  Mc!Maimama  for  $215,  with  interest  from  the  29th  day 
of  June,  1858,  until  paid,  and  his  costs  therein  expended,  subject 
to  a  credit  of  $132.18  of  date  of  28th  October,  1862,  and  also 
against  Rankin  for  said  $215,  with  interest  from  the  29th  of 
June,  1858,  till  paid,  less  the  sum  of  $132.18,  paid  the  28th  of 
October,  1862,  and  also  $25,  paid  the  27th  of  May,  1862,  and 
costs,  and  that  the  amount  when  paid  by  Rankin  shall  go  as  a 
credit  on  the  judgment  against  Marquis,  and  Rankin  to  be  credited 
for  said  amounts  on  the  judgment  in  favor  of  Marquis  against 
him,  and  judgment  was  also  rendered  against  Marquis  for  $21.50 
damages  on  the  dissolution  of  his  injunction,  and  from  that  judg- 
ment Marquis  prosecutes  this  appeal. 

It  is  insisted  for  appellant  that  as  the  answers  of  McMannama 
and  Mussleman  were  only  noted  as  lodged  in  the  clerk's  office,  and 
not  filed  in  open  court,  they  should  not  have  been  regarded,  and 
appellant's  position  taken  as  confessed. 

The  answers  seem  to  have  been  treated  and  regarded  on  the 
trial  as  filed.  Appellant  made  no  objection  to  their  being  so 
treated,  and  the  omission  to  note  the  filing  of  them  in  open  court 
must  be  regarded  as  waived. 

But  there  are  errors  in  the  judgment  w^hich  must  prove  fatal 
to  it.  The  answer  is  not  even  made  a  cross-petition,  and  there  are 
no  allegations  in  it  which  would  authorize  a  judgment  against 
appellant  for  the  $215,  the  amount  of  the  judgment  on  Rankin 
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MaTXABD  STE.VDMAX  Ct  al.   l\  S.VMrEL  EoPOVKS, 

Verdict  of  Jury — Contrariety  of  Evidence. 

Where  there  is  a  contrariety  of  evidence  the  Tcrdict  of  the  jury  mutt 
stand,  unless  the  court  erred  in  giving  or  refusing  instructions. 

APPEAL  FROM  GREENUP   CIRCUIT   COUBT. 
September  24,  186(J. 

Opikion  of  the  Court  by  Judge  Williams: 
This  ia  an  action  upon  the  judgment  of  an  Ohio  court,  ohtainod 
upon  the  service  of  process,  and  before  appellee  can  escape  from 
its  consequence  he  must  show  affirmatively  why  judgmniit  should 
not  be  rendered  thereon  by  a  court  of  this  State ;  tho  c<)\irt  l)olow, 
therefore,  correctly  determined  that  defendant  had  tho  afnrmativo. 
Appellee  alleged  that  the  judgment  had  been  obtained  by  fraud, 
that  he  was  insolvent  at  the  bringing  of  tho  suit  in  Ohio,  and 
compromised  with  the  plaintiff ^s  attorney  by  passing  him  a  not* 
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on  Riggs  for  $500,  a  note  on  Wetstz  for  $100,  and  his  own  note  for 
$72,  and  that  thereupon  the  suit  was  to  be  dismissed  and  that  his 
counsel  was  discharged  from  the  case,  but  that  afterward  plain- 
tiff^s  counsel,  in  violation  of  this  agreement,  took  judgment  against 
hinL 

Upon  this  issue  there  was  some  contrariety  of  evidence  but  the 
jury  have  found  for  defendant  and  their  finding  must  stand  un- 
less the  court  erred  in  giving  or  refusing  instructions.  It  is  con- 
tended by  appellants'  counsel  that  their  Ohio  counsel  had  no  right 
to  compromise  the  claim  and  take  anything  but  money. 

The  general  duty  of  an  attomey-at-law  is  to  sue  and  collect  his 
clients'  claims,  and  not  to  compromise  without  special  authority ; 
but  it  is  not  necessary  in  this  case  to  determine  that  where  the 
clients  live  at  a  distance  from  their  debtor  and  their  attorney,  and 
when  the  debtor  is  insolvent  that  the  power  to  compromise  and 
secure  the  debt  may  not  be  implied,  or  presumed,  because,  how- 
ever this  may  be,  the  attorney  has  not  the  right  by  an  agreement 
of  this  kind  to  delude  the  defendant  from  presenting  his  defense, 
and  after  waiving  the  agreed  consideration,  without  any  notice  to 
the  defendant,  that  the  plaintiffs  repudiate  the  arrangement  with 
their  attorney  to  proceed  to  judgment. 

If  they  claim  the  benefit  of  such  judgment  obtained  by  the 
attorney  making  such  arrangement  they  should  be  held  responsible 
for  his  conduct  in  the  obtainment  of  the  judgment. 

Had  they  notified  appellee  that  such  arrangement  was  repudi- 
ated and  that  they  should  still  seek  their  judgment  the  judgment 
would  then  have  been  fairly  obtained. 

Whether  upon  another  suit  seeking  an  original  judgment  on 
the  original  claim  this  arrangement  with  appellants'  attorney  can 
be  pleaded  as  payment  need  not  now  be  decided ;  the  only  issue  in 
this  case  was  that  the  judgment  was  obtained  by  fraud,  and  wo 
think  the  appellants  are  not  entitled  under  the  issue,  proof,  and 
finding  to  enforcement  of  their  Ohio  judgment  obtained  under  the 
circumstances  developed. 

As  the  instructions  given  by  the  court  below  accord  with  this 
opinion,  and  those  refused  do  not,  the  judgment  is  affirmed. 
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Snoddy  &  Co.  t\  Allen  &  Bblew. 

Default  Jvdcment. 

In  a  suit  on  a  note  where  no  answer  was  put  in,  nor  allegaticMi  of  pay- 
ment by  appellees,  the  appellants  were  entitled  to  a  judgment  by  default. 

APPEAL  FEOM  UNION  CIKCUIT  COURT. 
September  24,  1866. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

Appellants  sued  the  defendants  as  acceptors  on  a  bill  of  ex- 
change for  $399.32,  due  at  four  months'  date,  and  dated  October 
13,  1860;  also  by  another  action  sued  them  on  their  note  for 
$515.30,  dated  March  24,  1860,  due  at  six  months.  To  the  first- 
named  suit  appellees  answered  alleging  payment  of  $210,  and  as 
evidence  thereof  tendered  appellants'  letter  to  them,  dated  May 
31,  1862,  in  which  the  acceptance  of  the  $210  is  acknowledged. 

Judgment  was  rendered  against  them  for  the  amount  of  said 
acceptance  with  credit  for  the  $210,  the  other  suit  consolidated 
with  it,  and  ordered  that  costs  in  but  one  suit  should  be  recovered 
by  appellants.  At  a  subsequent  term,  without  further  pleadings 
or  allegation  of  payment,  the  case  was  submitted  to  the  judge  who 
ordered  appellants'  suit  to  be  dismissed,  from  which  this  appeal 
is  prosecuted. 

In  this  state  of  pleadings  appellants  were  entitled  to  judgment 
on  the  note  by  default,  as  no  answer  was  put  in  nor  allegation 
made  by  appellees  why  judgment  should  not  be  rendered. 

But  if  the  case  had  to  be  decided  on  the  confessions  of  the  letter 
we  are  not  prepared  to  say  the  judge  was  right  in  his  construction. 

This  letter  does  say,  true,  that  "  when  you  were  here,  Oc- 
tober 13,  1860,  you  paid  us  $426.15,  and  on  the  26th  of  October, 
1860,  we  received  from  the  bank  at  Henderson  $210,  both  of  which 
sums  are  to  your  credit;"  it  then  proceeds  to  rehearse  the  state  of 
accounts,  and  says :  "  When  you  were  here  you  gave  us  your 
acceptance,  payable  in  bank,  four  months  from  October  13,  1860, 
for  $399.32,  which  matured  February  16,  1861,  and  was  pro- 
tested for  nonpayment,  you  owed  us  beside  this  acceptance  for 
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your  purchase  made  March  24,  1860,  $517.60,  upon  which  you 
could  make  no  payment/*    They  then  urge  further  payments. 

It  is  evident  that  appellants  meant  to  assert  that  the  credit  for 
the  $426.15  had  been  applied  as  a  credit  to  other  indebtedness,  as 
it  distinctly  asserts  that  upon  the  purchase  of  March  24,  1860, 
they  could  pay  nothing;  but  if  this  were  not  so  it  is  not  perceived 
how  $426.15  could  discharge  a  note  for  $515.30,  even  if  its  pay- 
ment had  been  averred  by  appellees.  The  fact  that  this  note  re- 
mained in  appellants'  hands,  and  an  acceptance  for  the  $399.32 
at  four  months'  time  was  given  at  the  time  this  $426.15  was  paid, 
strongly  indicates  that  this  payment  was  made  on  other  indebted- 
ness. 

The  appellants  were  a  firm  doing  business  in  Louisville  and 
appellees  a  firm  doing  business  in  the  country,  and  it  is  presum- 
able had  made  of  appellants  various  purchases,  but  by  proper 
allegations  they  can  have  and  demand  from  appellants  an  exhibit 
of  their  accounts  so  as  to  show  the  exact  balance  remaining;  but 
surely  without  allegation  this  letter,  the  only  evidence  in  the  case, 
should  not  be  deemed  sufiicient  to  bar  appellants'  action. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  the 
court  below  to  grant  a  new  trial  and  for  further  proceedings  in 
accordance  herewith. 


JoKN  Stites  and  Wife  v.  Doesey  Smebley. 

WiU  —  Bequest  —  Gift 

One  of  the  beneficiaries  under  a  will  may  dispose  of  his  share  to  the 
other  legatees  by  gift^  and  vest  them  with  the  perfect  right  to  dispose 
of  it  as  they  please  to  the  exclusion  of  the  husband  of  their  deceased 
sister. 

APPEAL  FROM  MCCRACKEN  CIRCUIT   COURT. 
September  22,  1866. 

Opinion  of  the  Court  by  Judge  Hardin  : 

Elizabeth  Hurst,  who  resided  in  the  city  of  Dublin,  Ireland, 
died  in  November,  1832,  leaving  a  will  made  in  1821,  in  which 
she  bequeathed  to  her  son,  Wilson  Ashley  Hurst,  then  a  resident 
of  Kentucky,  estate  in  Ireland  amounting  to  nearly  £470. 
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Afterward,  said  W.  A-  Hurst,  by  a  letter  to  his  brother,  James 
H.  Hurst,  the  executor  of  their  mother,  dated  at  Salem,  Ky., 
April  29,  1833,  and  written  in  terms  evincing  a  very  high  sense 
of  magnanimity,  disposed  of  the  entire  bequest  to  him  in  the 
following  language: 

"  You  will,  therefore,  pay  my  sister  Ann  £50,  my  sister 

Sally  £50,  my  nephew,  Jonas  Taylor,  £10,  and  B.  M, 

Tenant  £10,  which  I  am  sure  they  will  take  from  you 

as  you  can  conveniently  spare  it     The  balance  of  the 

property,  whether  real  or  personal,  I  hereby  resign  all 

rights  and  title  to  and  also  make  a  gift  of  it  to  you,  and 

may  Gkni  help  you  with  it." 

We  are  satisfied  from  the  evidence  that  this  letter  was  received 

by  James  H.  Hurst  who,  as  executor,  assented  to  and  at  least 

substantially  complied  with  the  provision  it  contained  as  to  the 

legacy,  and  that  this  provision  was  accepted  by  him  and  the  other 

beneficiaries. 

In  June,  1833,  Wilson  A.  Hurst  died,  leaving  a  widow  and 
three  infant  children,  viz. :  James  W.  Hurst,  Julianna  Hurst,  and 
Elizabeth  Hurst.  Subsequently,  and  before  the  institution  of  this 
suit,  said  Julianna  Hurst  intermarried  with  the  appellee,  Dorsey 
Smedley,  and  shortly  thereafter  died.  On  the  7th  day  of  June, 
1847,  said  Smedley  was  appointed  the  statutory  guardian  of  said 
Elizabeth  Hurst.  As  her  guardian  he  received  upon  three  drafts 
payable  in  New  York,  and  transmitted  from  Ireland  by  her  uncle, 
the  said  James  H.  Hurst,  the  sum  of  $1,600.  The  ward  having 
arrived  at  twenty-one  years  of  age,  her  late  guardian  settled  with 
her  on  the  24th  of  April,  18-19,  and  gave  her  his  note  for  the 
amount  then  found  to  be  duo  her,  and  took  from  her  a  release 
of  himself  and  surety  in  his  bond  as  guardian.  She  shortly  after- 
ward intermarried  with  her  coappellant,  John  Stites,  to  whom  said 
Dorsey  Smedley  with  William  Smedley,  his  surety,  executed 
their  note  for  $1,083.07,  for  a  balance  of  the  debt  to  said  Eliza- 
beth. This  note  not  being  paid  at  maturity,  Stites  obtained  a 
judgment  upon  it. 

Afterward,  in  November,  1851,  Smedley  filed  his  bill  in  chan- 
cery and  obtained  an  injunction  to  stay  the  collection  of  a  portion 
of  the  judgment  against  him  on  the  alleged  ground  that  he  was 
entitled,  as  surviving  husband  of  his  deceased  wife,  to  an  equal 
third  of  the  $1,600  received  from  Ireland,  and  had  held  and 
14 
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treated  it,  while  guardian,  as  of  the  estate  of  his  ward,  through 
a  mistake  of  the  law.  The  bill  seeks  to  set  off  this  claim  against 
so  much  of  the  judgment  enjoined.  Smedley  afterward  became 
the  administrator  of  his  wife,  and  by  amended  pleading  sought 
to  recover  in  that  capacity. 

Stites  and  wife,  by  their  answer,  not  only  controvert  the  claim 
of  Smedley,  but  by  a  cross-bill  seek  to  recover  against  him  for 
other  estate  alleged  to  have  come  to  his  hands  as  guardian,  be- 
sides the  $1,600  transmitted  from  Ireland. 

Pending  the  controversy,  the  injunction  of  Smedley  was  dis- 
solved but  his  suit  progressed  for  a  recovery  of  the  claim  against 
Stites  and  wife. 

On  final  hearing  the  Circuit  Court  rendered  judgment  in  favor 
of  Smedley  against  Stites  and  wife  for  $533.33,  with  interest 
from  the  1st  day  of  July,  1851,  and  dismissed  the  cross-bill  of 
Stites  and  wife;  and  from  this  judgment  Stites  and  wife  ap- 
pealed to  this  court. 

We  perceive  no  valid  objection  to  so  much  of  the  judgment  as 
dismisses  the  cross-biU  of  Stites  and  wife.  Although  the  appoint- 
ment of  Smedley  was  general  and  in  the  usual  form  as  guardian, 
the  evidence  clearly  shows  that  he  took  the  guardianship  for  the 
sole  purpose  of  receiving  the  proceeds  of  the  drafts  sent  from 
Ireland,  and  although  he  acted  as  agent  for  Mrs.  Patterson  in 
the  management  of  the  estate  in  his  hands,  it  does  not  appear 
that  he  returned  or  controlled  as  guardian  any  estate  of  his  ward, 
except  the  proceeds  of  said  drafts.  So  much  of  the  judgment, 
therefore,  as  dismissed  said  cross-bill  is  concurred  in  and  affirmed. 

But  we  are  constrained  to  adopt  a  different  conclusion  as  to  the 
judgment  for  $533.33  against  Stites  and  wife.  Leaving  the  ques- 
tion of  law  as  to  whether  Smedley,  as  the  representative  of  his 
wife,  a  distributee  of  W.  A.  Hurst,  could  maintain  the  action  at 
all,  the  case  upon  the  facts  shown  seems  to  us  to  be  conclusive 
against  him. 

We  are  of  the  opinion  that  James  H.  Hurst  and  the  other  rela- 
tions of  Wilson  A.  Hurst  in  Ireland  were  by  their  acceptance  of 
the  provision  expressed  in  said  letter  from  W.  A.  Hurst  vested 
with  the  bequest  to  him  with  the  perfect  right  to  dispose  of  it  as 
they  pleased,  and  that  in  the  exercise  of  this  right  they  afterward 
voluntarily  gave  its  proceeds  to  the  two  surviving  children  of 
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Wilson  A.  Hurst  to  the  exclusion  of  the  husband  and  represen- 
tative of  their  deceased  sister. 

So  much  of  the  judgment,  therefore,  as  is  for  said  $533.33, 
with  interest  and  costs  of  the  original  suit  in  favor  of  Smedley 
against  Stites  and  wife,  is  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  bill  at  the  complainants'  costs. 


S.  Baker  et  al.  v.  John  Marcum. 

Hew  Trial  —  Verdict  Contrary  to  Evidence. 

This  court  cannot  interpose  and  award  a  new  trial  after  the  same  was 
refused  by  the  court  below  on  the  grounds  that  the  verdict  was  contrary 
to  the  evidence. 

APPEAL  FROM   JACKSON    CIRCUIT   COURT. 
September  22,  1806. 

OpI^'ION  OF  THE  Court  by  Judge  Peters: 

We  are  not  prepared  to  admit  that  instruction  Xo.  1  contained 
a  correct  exposition  of  the  law  on  the  subject,  but  if  it  did  the 
substance  of  it  was  given  in  instruction  Xo.  2.  Cbnsei]uently, 
appellants  were  not  prejudiced  by  the  refusal  of  the  court  below 
to  give  the  former  one. 

Moreover,  by  instruction  Xo.  3,  which  was  also  given,  taken  in 
connection  with  Xo.  2,  appellants  had  the  benefit  of  presenting 
their  case  to  the  jury  in  two  aspects,  the  one  for  a  breach  of  war- 
ranty and  the  other  for  a  deceit,  which  was  more  favorable  to 
them  than  they  had  a  right  to  ask. 

The  first  instruction,  given  on  the  motion  of  appellee,  was  only 
the  counterpart  of  the  first  one  given  for  appellants,  and  the 
second  one  given  for  him  was  unobjectionable,  as  it  only  pre- 
scribed correctly  the  criterion  of  damages  in  ciise  the  jury  found 
for  appellants. 

From  the  character  of  the  evidence  this  court  cannot  interpose 
and  award  a  new  trial,  after  the  same  was  refused  by  the  court 
below,  on  the  ground  that  the  verdict  was  contrary  to  the  evidence. 

Wherefore,  the  judgment  is  affirmed. 
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S.  F.  YoBK  V.  S.  S.  Doyle  et  al. 
Same  v.  John  W.  Doyle  et  al. 

Adverse  Possession  of  Land  Gives  Legal  Title. 

Twenty  years'  uninterrupted  adverse  possession  gives  the  holder  a  per- 
fect legal  title. 

APPEAL  FBOM  FLEMING  CLRCUIT  OOTJET. 
September  21,  1866. 

Opinion  of  the  Court  by  Judge  Williams  : 

We  think  the  court  allowed  S.  F.  York  all  the  credits  he  is 
entitled  to  under  the  pleadings  and  proof. 

S.  S.  Doyle  avers  in  his  answer  that  he  is  able  and  willing  to 
convey  the  legal  title  of  the  land  sold  to  York  when  the  purchase 
price  is  paid;  he  sets  out  an  uninterrupted  adverse  possession  of 
more  than  twenty  years  of  himself  and  those*  under  whom  he 
claims. 

York  does  not  aver  in  any  of  his  pleadings  that  Doyle's  title  is 
in  anywise  defective,  and  no  defect  is  either  suggested  or  proved ; 
it  must,  therefore,  be  regarded  as  sound. 

York  has  failed  to  show  either  concealment  or  misrepresentation 
as  to  the  previous  sale  of  the  two  tracts  of  three  acres  each,  or  the 
sale  of  the  eight-acre  tract,  and  there  is  nothing  in  the  case  indi- 
cating that  he  does  not  get  the  full  amount  of  acres  which  he  pur- 
chased without  those  small  tracts. 

Wlierefore,  the  judgments  are  affirmed. 
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Hi&AM  Wallingford  V.  Sanfoed  Daylb  et  al. 

Appeal  from  Quarterly  Court — DiimieMl  of  Cam. 

An  appeal  to  the  Circuit  Court  operates  as  a  merger  of  the  judgment 
and  is  an  original  suit  in  that  court  as  long  as  prosecuted;  yet  its  volun- 
tary discontinuance  by  plaintiff  left  the  judgment  in  as  full  force  as  it 
before  the  appeal  suspended  its  validity. 


APPBAX  FROM  FLEMING  CIBOUIT  COURT. 
September  19,  1866. 

Opinion  of  the  Court  by  Judge  Eobertson  : 

Wliile  we  gravely  apprehend  that  S.  Dayle  never  paid  for  th« 
com  he  bought  from  A.  Sandford  and  that  the  alleged  payment 
to  Elston  as  Sandford's  ostensible  agent  was  a  collusive  fabrica- 
tion, we  cannot  see  how  the  appellant  can  avoid  the  bar  to  his 
reooveiy  of  it  as  creditor  of  Sandford,  which  Dayle  pleads  in  the 
judgment  of  the  quarterly  court  to  the  effect  that  Elston's  receipt 
was  genuine  proof  of  a  valid  payment. 

Although  the  appeal  to  the  Circuit  Court  operated  as  a  merger 
of  that  judgment  and  is  an  original  suit  in  that  court  as  long  as 
prosecuted,  yet  its  voluntary  discontinuance  by  the  plaintiff  left 
the  judgment  in.  as  full  force  as  it  was  before  the  appeal  suspended 
its  vitality. 

Wherefore,  the  judgment  dismissing  Wallingford's  petition  to 
subject  that  debt  must  be  affirmed. 


David  Watt  v.  W.  H.  Whitlow. 

Slander  —  Words  Spoken  After  Commencement  of  Suit  —  Instructioni. 

In  this  action  for  slander  words  spoken  after  the  commencement  of 
snit,  and  which  were  then  actionable,  were  stated  in  an  amended  peti- 
tion, and  the  speaking  of  these  words,  as  well  as  those  spoken  before  the 
action  waa  brought,  were  proven  on  the  trial.  Held,  that  the  court  erred 
in  instructing  the  jury  "that  if  they  believed  from  the  evidence  that 
the  defendant  spoke  the  words  charged  in  the  amended  petition  thej 
should  find  for  the  plaintiff." 

APPEAL  FROM  MONROE  CIRCUIT  COURT. 
June  29,  1866. 

Opinion  of  the  Court  by  Judge  Marshall  : 
In  this  action  for  slander  words  spoken  after  the  commenceiment 
of  the  svLity  and  which  were  themselves  actionable,  are  stated  in 
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an  amended  petition,  and  the  speaking  of  these  words,  as  well  as 
of  those  spoken  before  the  action  was  brought,  was  proved  on  the 
trial. 

The  court  instructed  the  jury  that  if  they  believed  from  the 
evidence  that  the  defendant  spoke  the  words  charged  in  the  peti- 
tion or  amended  petition,  or  the  words  in  substance,  they  ought  to 
find  for  the  plaintiff  such  damages  as  under  all  the  circumstances 
they  thought  proper,  not  exceeding  the  sum  claimed  in  the  peti- 
tion. 

In  a  second  instruction  the  jury  were  told  that  words  uttered 
after  the  commencement,  of  the  action  could  only  be  considered 
by  them  in  reference  to  the  malice. 

The  first  instruction  was  en'oneous  because  it  told  the  jury  to 
find  damages  for  words  spoken  after  the  commencement  of  the 
action,  and  the  second  being  irreconcilable  to  it,  and  irreconcilable, 
tended  rather  to  confuse  than  to  enlighten  the  jury.  The  first 
instruction  should  not  have  included  "  words  spoken  after  the  suit 
was  brought,"  and  as  decided  in  Setton  v.  Young,  2  Mete  561, 
662,  the  jury  should  have  been  told  explicitly  that  they  were  not 
to  increase  the  damages  on  account  of  such  words. 

For  the  error  in  the  instructions  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial  in  conformity  with  this 
opinion.  

Gad  Davis  v.  R.  Montgomery. 

Assignment  of  Claim  in  Hands  of  Attorney  for  CoUection  —  Breach  of 
Covenant. 

AppeUee  had  placed  various  claims  in  the  hands  of  an  attorney  for 
collection  and  took  his  receipt  for  same.  He  by  written  indorsement 
assigned  said  claims  to  appellant,  covenanting  that  if  said  claims 
"should  not  net  to  said  Davis  $1^050  when  collected  I'll  make  up  the 
deficiency." 

In  a  suit  on  the  covenant  the  appellant  alleged  in  his  petition  that  he 
had  only  collected  of  said  claims  the  net  amount  of  $886,  and  that  no 
more  could  be  collected.  The  couvt  below  sustained  a  demurrer  to  the 
petition.  Held,  that  the  averments  of  the  petition  clearly  show  a  breach 
of  the  covenant. 

APPEAL  FROM   JEFFERSON    COURT    OF    COMMON   PLEAS. 
June  29,  1866. 

Opinion  of  the  Court  by  Judge  Williams  : 
Appellee  had  placed  various  claims  in  the  hands  of  an  attorney 
for  collection  and  took  his  receipt  for  the  same.     He,  by  written 
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To  this  petition  the  orurt  5-?:aiiie«i  a  demurrer,  and  dismissea 
their  eqnity,  which  ju^igment  is  scu^t  to  be  reversed. 

Althon^  this  was  an  assirnmeni  of  the  debts,  it  was  also  a 
coTenant  that  there  should  be  c«>llectcJ  and  paid  ov»  to  Davis  the 
net  amoonty  $1,050,  and  reports  that  the  attorney  to  whom  Mont* 
gomery  had  entered  the  collection  of  three  debts  should  still  collect 
and  pay  over,  and  evidences  a  purpose  that  the  assignee  should 
not  be  compelled  to  use  all  the  diligence  the  law  imposes  on  an 
assignee.  Davis,  of  course,  must  use  ordinary  diligence  to  get 
from  the  attorney  the  amounts  collected,  but  he  was  not  oompelled 
to  see  that  each  debtor  was  legally  prooccded  against  with  all  the 
vigor  required  by  an  assignee. 

The  averments  of  the  petition  clearly  show  a  breach  of  cove- 
nant and  cause  of  action,  and  the  court  erred  in  sustaining  the 
demurrer,  wherefore,  the  judgment  is  reversed  with  directions  to 
overrule  the  demurrer  and  for  further  proceedings. 


EjLRias  V.  Commonwealth. 

Gaming  —  Limitation. 

A  prosecution  for  committing  gaming  in  defendant's  house  is  subject 
to  the  limitation  of  five  years  and  one  year  after  the  commission  of  tht 
offense. 

Venae  —  Failure  of  Proof. 

The  commoniirealth  failed  to  prove  that  the  offense  was  committed  in 
the  county  of  Marion,  which  was  essential  to  recover. 

APPEAL  PBOM  MARION  CIECUIT  COURT. 
Juno  7,  1866, 

Opinion  of  the  Court  by  Judge  Marshall  : 
This  indictment  is  obviously  founded  on  the  tenth  section  of  the 
Eevised  Statutes   (chapter  42,  title  Gaming,   1   Stanton's  Jtov. 
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Stat  565),  and  as  that  statute  and  its  tenth  section  are  among  the 
laws  against  unlawful  gaining,  this  prosecution,  for  suffering 
gaming  at  which  money  or  property  was  bet,  won,  and  lost  in  the 
defendant's  house,  is  subject  to  the  limitation  of  five  years,  de- 
clared by  the  eighteenth  section  of  the  same  act,  and  to  the  limita- 
tion of  one  year  after  the  commission  of  the  offense,  prescribed  by 
the  twenty-first  section  of  chapter  28,  title  Crimes  and  Punish- 
ments (2  Stanton's  Rev.  Stat.  374),  which  section  expressly  ex- 
cludes from  its  operation  cases  "when  a  different  limitation  is 
allowed  by  the  statute  imposing  the  penalty." 

There  was  no  error  in  assuming  five  years  to  be  the  limitation. 
But  the  Commonwealth  failed  to  prove  that  the  offense  charged 
was  in  fact  committed  within  the  county  of  Marion,  a  fact  essen- 
tial to  the  recovery  of  the  penalty  on  this  indictment,  and  the 
court  erred  in  not  granting  a  new  trial,  as  in  the  absence  of  this 
proof  the  verdict  is  contrary  to  law. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


J.  R.  Kennady  v.  p.  BL  Jordan. 

Principal  and  Agent  —  Good  Faith  —  Frand. 

Where  appellant  pretended  to  seU  whiskey  for  appellee  at  $1.50  per 
gallon  to  induce  him  to  accept  the  supposed  price  under  the  mistaken 
belief,  wrongfully  induced  by  appellant,  that  he  had  in  good  faith  sold 
the  whiskey  at  that  price  to  Smith,  with  the  intention  to  profit  by  this 
imposition,  and  the  appellant  did  so  profit  by  the  sale  of  the  whiskey  at  a 
greatly  advanced  price.  Held,  that  appellee  could  recover  the  value  of 
the  whiskey  at  the  time  of  the  pretended  sale  from  appellant  and  those  in 
oombination  with  him  in  the  perpetration  of  the  fraud. 

APFEAI/  FBOM  ANDEESON  CIBCUIT  COURT. 
February  16,  1867. 

Opinion  of  the  Cofbt  bt  Judge  Hardin  : 
The  appeal  in  this  case  brings  before  ns  for  revision  a  judgment 
in  favor  of  tlie  appellee  against  the  appellants,  Kennady,  and  F. 
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oombinaticn  with  Lim  miji:  iv^il  themselves  of  it  bv  av\vu:i:iv.jr 
for  it  mt  that  price. 

It  satigfactorily  appears  fr»Mn  the  evi.ience  that  the  appo*\v  ao- 
cepted  from  Kennadv  an  acor.nt  of  the  whiskey,  at  tl.o  privv  of 
$1.50  per  gallon,  nnder  the  mistaken  btlief,  Avixnigfiilly  iuviiuwl  bv 
Kennadv,  that  the  latter  had  in  cxxhI  faith  soui  the  \vhiskoy  for 
him  at  that  price  to  Smith,  and  the  evidence  tending  to  shvnv  a  ivn\* 
bination  between  F.  G.  and  J.  II.  Matheny  and  Kennadv  to  pi>>tU 
by  this  imposition,  and  that  they  did  so  profit  by  a  sale  of  the 
whiskey  at  a  greatly  enhanced  price,  seems  to  us  to  ha\*e  Ihvu  s\uVi- 
dent  to  authorize  the  finding  of  the  jury. 

We  do  not  perceive  that  any  error  was  committevl  to  the  appol- 
lant's  prejudice,  in  the  admission  of  evidence  to  tlio  jury,  Avith  tho 
restrictions  and  qualifications  which  the  cinirt  imix^sod,  as  to  itn 
application  to  the  issues  between  the  parties.  Nor  was  theiv,  in 
our  opinion,  any  essential  error  in  the  giving,  refusing,  or  modi- 
fying of  instructions,  and  on  the  whole  it  seems  to  us  tlio  nuUion 
for  a  new  trial  was  properly  overruled. 

Wherefore,  the  judgment  is  aiRrmed  with  damng(\s. 


Adam  Huston  v,  W.  P.  Dousey. 

WiUt  —  Land  Devised  Charged  with  Legacy  — Sale  to  Satisfy  Legacy  »  Suit 
in  Equity  — Infants. 

Dorsey's  will  gave  his  executrix  no  power  to  nell  t!io  land  rlinr>^<'(l  wHli 
her  legacy.  The  only  proper  and  offertiml  mode  of  nelling  tho  land  to 
satisfy  the  charge  was  by  a  suit  in  equity. 
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The  infant  owners  of  one-ninth,  undivided,  of  the  land  are  entitled  to 
have  it  allotted  to  them,  as  they  neither  sold  nor  could  sell  the  land. 

APPEAL  FBOM  MCLEAN  CIBCUIT  COURT. 
February  4,  1867. 

Opinion  of  the  Court  by  Judge  Robertson: 

Dorsey's  will  gave  to  his  executrix  no  power,  express  or  implied, 
to  sell  the  land  charged  with  her  legacy  of  $1,500,  and  the  ap- 
pellees, as  infant  owners  of  an  undivided  ninth  of  the  land,  neither 
sold  nor  could  sell  their  interest.  The  only  proper  and  effectual 
mode  of  selling  to  satisfy  the  charge  was  a  suit  in  equity.  The 
sale  as  made  by  the  other  devisees,  if  valid  as  to  their  own  in- 
terest, did  not  divest  the  appellees  of  their  rights  as  the  heirs  of 
the  two  deceased  devisees,  and  whether  the  sale  as  made  satisfied 
the  charge,  and  whether  the  interest  of  the  appellees  is  still  sub- 
ject to  any  portion  of  it,  are  questions  imlitigated  on  this  case 
and  yet  remain  for  future  and,  we  apprehend,  hopeless  litigation. 

The  only  question  for  revision  in  this  case  as  now  presented  by 
the  record  is  whether  the  appellants  are  still  entitled  to  an  allot- 
ment of  their  ninth  part  of  the  land.  And  we  cannot  doubt  that 
they  are  so  entitled,  as  adjudged  by  the  Circuit  Court.  Where- 
fore, perceiving  no  error  in  the  judgment,  it  is  affirmed. 


Jefferson  Hunt  v.  Lucy  Grubbs. 

Husband  and  Wife  —  Coverture  —  Title  Bond  —  Wife's  Note. 

The  wife  sold  land  and  executed  her  title  bond  therefor,  receiving  part 
of  the  consideration;  afterward  the  contract  was  canceled  and  she  exe- 
cuted her  note  to  her  grantee  for  the  amount  which  she  had  received 
on  the  purchase  price,  taking  up  the  title  bond. 

Suit  having  been  brought  on  the  note,  she  pleaded  her  coverture  at 
the  time  of  the  execution  of  the  note.  Held,  that  she  will  not  be  per- 
mitted to  hold  both  the  land  and  the  consideration  for  it.  If  she  is  not 
bound  on  the  note  she  is  bound  on  her  title  bond. 

APPEAL  FROM  BUTLER  CIRCUIT  COURT. 
February  26,  1867. 

Opinion  of  the  Court  by  Judge  Williams: 
The  appellee  whilst  sole  executed  to  appellant  he  title  bond  for 
a  small  tract  of  land  and  received  as  part  payment  a  mare. 
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Synopsis  of  the  Case. 

The  trade  seems  to  have  been  mutually  abandoned  afterward 
and  appellant  did  not  get  the  land,  subsequently  appellee  married 
and  afterward  separated  from  her  husband  and  sued  for  a  divorce 
whilst  this  suit  was  pending,  and  before  she  obtained  a  divorce 
she  and  appellant  settled  and  she  executed  the  note  sued  upon  for 
$75,  and  took  up  the  bond. 

Suit  being  brought  on  the  note  she  pleaded  her  coverture  at  the 
time  it  was  executed,  and  thereupon  appellant  offered  to  file  an 
amended  petition,  issue  going  on  the  original  consideration,  and 
stating  the  facts  as  above,  also  that  there  was  an  antenuptial  con- 
tract between  her  and  her  husband,  and  insisting  that  by  reason 
thereof  that  she  was  bound  by  the  note. 

The  court  permitted  it  to  be  filed  as  to  the  latter  facts,  but  over- 
ruled it  as  to  the  first,  and  exception  was  taken  to  this  ruling. 
Upon  final  hearing  the  suit  was  dismissed,  and  this  appeal  seeks 
a  correction  of  the  errors. 

It  is  manifestly  unjust  that  appellee  should  be  permitted  to 
keep  both  the  land  and  the  consideration  for  it,  and  if  she  is  not 
bound  on  the  note,  it  having  been  executed  whilst  she  was  mar- 
ried, without  the  consent  or  joining  of  her  husband,  still  she  was 
bound  on  her  title  bond,  and  should  not  be  permitted  to  keep  and 
treat  it  as  satisfied,  and  refuse  to  pay  the  consideration  for  its 
cancelment. 

The  amended  petition  was  highly  proper  and  the  court  erred  in 
rejecting  it ;  she  must  either  pay  the  note  or  answer  her  responsi- 
bilities on  the  covenants  of  the  bond,,  and  in  this  view  it  matters 
but  little  whether  by  her  antenuptial  contract  she  retained  the 
power  to  bind  herself  whilst  married  or  not. 

The  judgment  is  reversed  with  directions  to  allow  the  amended 
petition  to  be  filed  and  issue  joined  thereon,  and  for  such  other 
amendments  as  may  be  proper  to  correctly  present  the  real  issues, 
if  offered  within  reasonable  time. 


Jeeey  Hines  et  al.  v.  D.  C.  Jones  et  al. 

Church  Property  —  Dedication  —  Deed  of  Trust  —  Use  — Legal  Title  — Trus- 
tees—  Combination  —  Worship  —  Control  —  Abandonment  by  Part  of 
Congregation  —  Rights  of  Those  Remaining. 

The  lot  was  conveyed  to  the  trustees  for  the  purpose  of  having  a  church 
built  thereon  for  the  use  and  benefit  of  the  congregation  for  the  purpose 
of  worship. 
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The  trustees  were  only  invested  with  the  control,  and  in  nowise  vested 
with  a  legal  title  or  the  right  to  sell  the  property. 

It  does  not  follow  that  after  a  majority  of  the  original  congregation 
had  abandoned  the  use  of  the  proper ty,  having  left  some  of  the  original 
numbers  there  to  worship  in  the  old  house,  who  continued  to  worship 
there,  and  being  of  the  same  persuasion,  they  could  not  be  ousted  by  the 
trustees. 

APPBAI.  FEOM  JEFFEESON  CIBOUIT  COUBT. 
February  20,  1867. 

Opinion  of  the  Coubt: 

This  is  a  controversy  as  to  church  property  between  two  free 
colored  congregations  of  the  Baptist  Church.  May  7,  1833,  Berry 
Stansberry  conveyed  the  lot  of  ground  in  contest  to  Henry  Smith, 
a  free  colored  man  and  minister  of  the  Baptist  Church,  for  the 
valid 

"  consideration  of  the  good  opinion  which  he  (vendor) 
entertains  of  the  said  Henry's  piety  and  usefulness  as  a 
Baptist  preacher  and  one  dollar. 

"  To  have  and  to  hold  the  said  piece  of  ground  the 
said  Henry  Smith  and  his  heirs  forever  and  the  better  to 
enable  the  said  Henry  to  devote  a  sufficient  portion  of  his 
time  from  his  domestic  labors  to  the  preaching  of  the 
Gospel  of  Jesus  Christ  to  his  black  brothers  and  for  the 
purpose  of  erecting  a  house  of  worship  for  the  regular 
negro  Baptist  association." 
August  1,  1834,  said  Henry  Smith  conveyed  said  lot  to  Ben- 
jamin Ihike  and  the  elder  Jerry  Semple,  free  men  of  color,  and 
their  heirs  and  assigns  forever,  in  consideration  of  $150.    "  Upon 
the  trusts  and  to  the  uses  and  purposes  following  and  no  other." 
"  1.  That  the  said  Duke  and  Semple,  and  their  heirs 
and  assigns,  shall  hold  the  title  to  the  uses  and  purposes 
of  the  Baptist  congregation  of  persons  of  color  in  and 
near  the  city  of  Louisville  for  the  purpose  of  building 
a  church  thereon  in  which  the  said  congregation  may  per- 
form Christian  worship. 

"  2.  That  the  said  congregation  of  Christians  may, 
and  shall  have  a  right  to  build  a  church  on  said  premises 
for  said  worship  which  shall  not  be  applied  or  appro- 
priated to  any  other  use  or  purpose  ivhatever  without 
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the    eansent  of  the   trustees  of  said  congregation  of 
Christians. 

'^  3.  That  the  said  ground  shall,  and  the  church  which 
shall  he  built  thereon  shall  be  under  the  superintendence, 
custody,  and  control  of  the  said  Duke,  Smith,  Semple, 
Nelson  Anderson,  and  Jerry  Drummond,  the  present 
trustees  of  said  congregation,  or  a  majority  of  them,  and 
such  other  trustees  that  shall  be  appointed  by  the  same 
congregaiion  or  a  majority  of  the  trustees  forever/^ 
The  other  provision  refers  to  taxes,  etc.     It  is  averred  in  the 
plaintiffs  petition  that  Duke  and  Semple  died  many  years  since. 
Waiving  any  inquiry  as  to  whether  the  second  use  and  trust 
declared  did  not  forever  dedicate  the  ground  for  church  purposes 
with  a  prohibition  to  use  it  for  school  or  any  other  purpose  save  by 
the  consent  of  a  majority  of  the  trustees,  and  that  it  was  only  in- 
tended by  their  consent  to  permit  it  to  be  used  for  such  purposes 
in  connection  with  the  purposes  of  worship  and  in  no  event  to 
prevent  it  from  the  latter  purpose.     It  is  very  clear  that  said 
trustees  were  only  invested  with  a  superintendence  and  control 
and  in  nowise  vested  with  the  legal  title  or  the  right  to  sell  the 
ground. 

If  the  ground  could  in  any  event  be  sold  and  converted  to 
any  other  use  than  for  the  worship  of  a  Baptist  congregation  of 
colored  persons,  which  we  by  no  means  intend  to  intimate  could 
under  any  circumstances  be  done,  it  is  very  clear  that  only  Duke, 
the  elder,  and  Semple  or  their  heirs  could  sell  or  convey  the  title. 
Conceding  to  the  trustees  of  the  first  congregation  of  African 
Baptists  now  worshiping  at  their  house  on  Fifth  street  in  Louis- 
ville the  superintendence  and  control  of  this  ground  for  the  pur- 
poses and  uses  declared  in  the  deed,  it  does  not  follow  that,  after 
a  majority  of  the  original  congregation  had  abandoned  the  use  of 
the  lot  and  house  in  controversy,  and  removed  to  the  house  on 
Fifth  street,  having  left  some  of  tlieir  original  members  still  to 
worship  in  the  old  house,  and  after  more  than  twenty  years 
absence  from  said  house,  and  the  present  congregation  having  regu- 
larly organized  and  continuously  worshiping  there  from  ten  to 
fifteen  years,  and  being  of  the  same  persuasion  that  they  could 
be  ousted  by  said  trustees  of  the  Fifth  Street  Church. 

Whatever  may  be  the  true  construction  of  the  uses  and  trusts 
of  the  deed  to  Duke  and  Semple,  should  they  or  their  heirs  desire 
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to  sell  and  convey  the  property  by  the  consent  of  the  majority  of 
trustees  of  the  present  Fifth  Street  Church  of  Colored  Baptists, 
until  they  desire  to  do  so  and  altogether  desire  to  convert  it  to 
some  other  use  the  said  trustees  cannot  oust  the  present  congrega- 
tion worshiping  there,  however  they  may  superintend  and  control 
the  property  for  this  or  other  purposes. 

Wherefore,  the  judgment  is  reversed  with  directions  to  dismiss 
plaintiffs'  petition  without  prejudice. 


Geo.  Hayden  v.  W.  D.  Craig  et  al. 

Horse  Left  in  Lieu  of  Another  Taken  by  Military  Order. 

The  horse  left  in  lieu  of  one  taken  by  military  order  became  the  prop- 
erty of  the  owner  of  the  one  taken,  when  accepted,  and  is  not  subject  to 
lawful  military  capture. 

Where  a  horse  is  taken  under  military  order  and  against  the  owner's 
will,  and  converted  to  an  officer's  private  use,  he  is  liable  for  its  value. 

APPEAL    FROM    MONTGOMERY    CIRCUIT    COURT. 
March  8,  1867. 

Opinion  of  the  Court  by  Judge  Hardin: 

Although  the  mare  in  controversy  may  have  been  owned  by 
Ford  and  used  by  him  as  a  soldier  in  the  army  of  the  so-styled 
Confederate  States  in  the  war  with  the  United  States,  if  he 
abandoned  her  on  the  appellant's  premises  intending  that  appel- 
lant might  have  her  in  lien  of  his  horse  at  the  same  time  taken  out 
of  his  possession  by  Ford  wathout  his  consent  and  against  his 
will,  and  the  appellant  thereafter  accepted,  kept.,  and  claimed  the 
mare  as  his  own  property,  she  was  not,  while  so  held  and  claimed 
by  him,  the  subject  of  lawful  military  capture.  And  if  Craig 
without  compulsion,  although  with  the  consent  of  Mathy,  his 
superior  officer,  took  her  from  appellant  against  his  will,  by  the 
war  of  military  force  under  his  control,  and  converted  her  to  his 
private  use  the  appellant  was  entitled  to  recover  against  him;  and 
if  he  and  Hally  jointly  converted  her  to  their  use,  both  of  them 
became  liable  to  such  recovery.  The  ruling  of  the  court  as  to  the 
instructions  given  and  refused  seems  to  us  to  have  been  materially 
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in  conflict  with  this  view  of  the  law  of  the  case,  and  is,  therefore, 
deemed  erroneous. 

Therefore,  the  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial  and  further  proceedings  not  inconsistent  with  this 
opinion. 


Wesley  Hancock  et  al.  v.  M.  H.  Brand  et  al. 

Pleadings  —  Preparatioa. 

A  judgment  rendered  in  a  cause  submitted  before  preparation  for  trial 
wiU,  on  that  account,  be  reversed  and  remanded  to  tbe  lower  court  for 
further  preparation. 

APPEAL  FROM  CAMPBELL  CIBCUIT  COUBT. 
March  6,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

The  service  of  process  on  Morris  as  stated  in  the  affidavits  filed 
is  admitted  by  appellants,  and  by  section  87,  Civil  Code,  will  be 
deemed  an  actual  service  of  process  on  him. 

But,  by  an  amended  petition,  Permilia  Simmons,  Lorenzo  D. 
Hancock,  Thomas  Hancock,  P.  Woodruff,  and  Mary  E.  Wood- 
niff  are  made  defendants,  and,  according  to  the  allegations  of  said 
amendment,  they  are  proper  parties  to  the  action,  as  the  heirs  of 
a  portion  of  the  devisees  of  Henry  Smith,  deceased,  from  whom 
the  title  to  the  land  is  attempted  to  be  derived.  There  was  no 
actual  service  of  process  on  them;  and  although  it  is  shown  by 
an  affidavit  of  one  of  the  attorneys  of  the  appellee.  Brand,  thac 
they  were  nonresidents,  no  warning  order  or  traverse  is  taken 
against  them,  no  attorney  appointed  to  defend  for  them,  and  no 
bond  executed  as  required  by  section  440,  Civil  Code. 

The  amended  petition  alleges  that  Henry  Smith  disposed  of 
the  land  by  will  and  appellee  proceeded  to  trial  without  pro- 
ducing a  copy  of  said  will  which  was  made  an  exhibit  in  his 
petition,  and  without  offering  any  evidence  of  the  alleged  par- 
tition of  the  land  between  MuUins  and  Daniel,  or  showing  by  any 
proof,  whatever,  that  tbe  devisees  of  Smith  had  parted  with  the 
title  to  the  land,  or  had  been  paid  for  the  same.  But  on  account  of 
the  defects  in  the  preparation  of  the  cause  herein  suggested,  it  was 
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not  in  a  condition  to  be  heard  when  it  was  submitted.    Payne  v. 
Witherspoon,  14  B.  Mon.  270. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  herewith. 


Mabtin  V,  Mabtin. 

Mitchell  v.  LaBellb  Mabtin. 

Guardian  and  Ward  —  Liability  on  Bond  Executed  in  County  Court  and  Bond 
Executed  in  Circuit  Court. 

Although  the  guardian  and  his  County  Court  surety  became  liable  on 
their  County  Court  bond  for  the  sum  paid  him^by  the  commissioner  of 
the  Circuit  Court,  it  being  the  proceeds  of  a  sale  of  his  ward's  property, 
the  sureties  in  the  Circuit  Court  bond  were  under  obligations  that  the 
money  should  be  kept  or  disposed  of  according  to  law  and  the  orders  of 
the  court. 

Same  —  Suit  on  Guardian's  Bond. 

The  ward  was  entitled  to  sue  for  and  receive  her  portion  of  the  pro- 
ceeds of  a  sale  received  by  her  guardian;  and  she  was  not  bound  to  sue 
the  County  Court  sureties  jointly  with  the  obligors  in  the  Circuit  Court 
bond. 

Same  —  Demur  to  Answer. 

The  defendant  in  his  answer  denied  that  the  plaintiff  had  attained  full 
age  before  the  suit  was  commenced,  to  which  a  demurrer  was  sustained, 
which  was  error.  The  answer  denies  her  right  to  sue  and  was  a  bar  to 
the  action,  and  the  demurrer  should  have  been  overruled. 

APPEALS  FROM   JESSAMINE   CIECUIT  COTJBT. 
June  25,  1860. 

OpINIOX  of  THE  CoURT  BY  JuDGE  MARSHALL : 

The  principal  question  in  these  two  cases  is  whether  a  guardian, 
who  in  a  case,  where  slaves,  the  property  of  his  wards,  or  of  them 
and  others,  made  under  chapter  80  of  the  Revised  Statutes,  has 
discharged  all  of  his  duties  under  the  bond  executed  by  him  as  re- 
quired by  the  said  Revised  Statutes,  when  having  received  his 
ward's  portion  of  the  sale  money  paid  to  him  by  the  commissioner 
under   an   order   of   the   court,   he   charges   himself   with  it  as 
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guardian,  and  is  so  charged  in  his  settlement  with  the  County 
Court. 

Upon  this  question  we  are  of  opinion  that  although  the  guardian 
and  his  County  Court  sureties  became  liable  on  their  County 
Court  bond  for  the  sura  thus  received,  the  same  fact,  that  is  the 
receipt  of  the  money  by  the  guardian  from  the  commissioner, 
placed  the  guardian  and  his  surety  in  the  circuit  bond  under 
obligation  that  the  money  should  be  kept  or  disposed  of  according 
to  the  directions  of  the  statute  and  the  orders  of  the  court.  The 
8tatute  does  not  intend  that  the  fund  thus  arising  under  these 
proceedings  shall  be  freed  from  its  influence  and  provisions  until 
it  is  invested  or  disposed  of  according  to  the  orders  of  the  court, 
or  is  finally  paid  to  the  person  entitled  to  receive  it. 

The  statute  (article  6,  section  3,  subsection  1)  expressly  directs 
that  if  the  proceeds  of  the  sale  are  not  reinvested  they  shall  be 
kept  at  interest  until  the  death  or  maturity  of  the  ward  and  then 
paid  over  with  the  interest  to  the  person  entitled  thereto.  The 
plaintiff,  LaBelle  Martin,  if  she  has,  as  she  says,  attained  full  age, 
before  she  brought  this  suit,  was  entitled  to  receive  and  to  sue  for 
her  portion  of  the  proceeds  of  the  sale  received  by  her  guardian ; 
and  she  was  not  bound  to  sue  the  County  Court  sureties  jointly 
with  the  obligors  in  the  Circuit  Court  bond.    15  B.  Mon.  589. 

The  judgment  would,  therefore,  be  affirmed  were  it  not  that  the 
defendant  in  his  answer  to  which  a  demurrer  was  sustained  denies 
that  the  plaintiff  had  attained  full  age  before  this  suit  was  com- 
menced, which  is  a  denial  of  her  right  and  a  bar  to  the  action,  and 
the  demurrer  should,  therefore,  have  been  overruled,  although  as 
to  other  matters  it  was  insufficient. 

Wherefore,  the  judgment  is  reversed  in  favor  of  LaBelle 
Martin,  and  the  cause  remanded  with  directions  to  overrule  the 
said  demurrer,  and  for  further  proceedings  consistent  with  this 
opinion. 

In  the  case  of  Cornelia  Martin,  by  guardian  next  friend,  we 
are  of  opinion,  that  therebeing  no  order  of  the  court  directing 
the  original  guardian,  who  with  Mitchell  executed  the  bond  in 
that  court,  to  pay  the  fund  arising  from  the  sale  to  the  new 
guardian,  the  latter  has  not  a  right  to  it  without  such  order,  and 
his  ward  is  not  entitled  while  an  infant. 

Wherefore,  the  judgment  for  the  plaintiff  in  that  case  is  re- 
versed and  the  cause  is  remanded  for  further  proceedings. 
15 
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Eansdall  v.  B.  Tbistleb. 

Writ  of  Possession. 

A  writ  of  posBession  can  only  authorize  the  dispossessing  of  the  parties 
to  the  suit;  it  has  no  effect  on  a  stranger. 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 
June  7,  1866. 

Opinion  of  the  Court  by  Judge  Williams  : 

Mrs.  Tristler  and  Mrs.  Hall  occupied  different  parts  of  the  tract 
of  land  claimed  by  appellant,  their  possession  was  separate  and  in- 
dependent of  each  other,  wherefore  the  proceedings  and  judgment 
of  Ransdall  against  Mrs.  Hall  and  her  children  in  no  wise  affected 
Mrs.  Tristler  or  her  son,  B.  Tristler,  and  the  court  properly  re- 
jected the  record  of  this  suit  as  evidence  on  the  motion  of  B. 
Tristler  to  quash  the  sheriff's  return  on  the  writ  of  possession. 

The  writ  of  possession  issued  on  the  judgment  of  Ransdall  v. 
Hall  could  only  authorize  the  dispossessing  the  Halls  and  their 
families,  and  the  attempted  dispossessing  of  B.  Tristler,  by  virtue 
thereof,  was  wholly  unauthorized. 

Mrs.  Tristler  was  an  original  defendant  to  Eansdall's  suit,  but 
she  died  during  its  pendency,  and  the  suit  abated  as  to  her,  and 
was  never  revived  against  her  heirs,  hence  they  are  not  bound  by 
the  litigation ;  therefore  the  judgment  is  affirmed. 


The  Frankfort  &  Lawrenceburo  Turnpike  Eoad  Company  v. 
John  C.  Herndon's  Exr. 

Principal  and  Agent  —  Ratification. 

Hemdon,  the  president  of  appellee's  board  of  managers,  did  many 
things  without  consulting  the  board,  of  which  he  was  a  member,  and  his 
acts  were  generally  approved  without  objections  of  other  members  of  the 
board. 

Same  —  Authority  of  Agent  a  Question  of  Fact  for  the  Jury. 

The  question  of  authority  in  the  agent  of  appellee  to  execute  the  notes 
was  a  fact,  upon  which  it  was  the  prorince  of  the  jury  to  pass. 
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New  Xxial — Weight  of  Evidence. 

Wliere  the  evidence  is  conflicting  and  the  question  of  fact  has  been 
submitted  to  the  jury  with  proper  instructions,  if  the  weight  of  evidence 
is  against  the  verdict,  this  court  will  not  interpose  after  a  motion  for 
a  new  trial  has  been  refused  by  the  court  below. 

APPEAL  FEOM  FBANKUN  CIBCUIT  COURT. 
October  18,  1866. 

Opinion  op  the  Coubt  by  Judge  Petebs  : 

Gk>in8  waa  examined  as  to  bis  interest  in  the  issues  in  the  result 
of  the  suit,  and  he  proved  that  he  had  no  interest  whatever  in  the 
Htigation  or  its  results ;  the  notes,  although  executed  to  him,  were 
afterward  delivered  to  testator  in  discharge  pro  taiiio  of  a  debt 
owing  by  Goins  to  him.  Groins  incurring  no  responsibility  on  ao- 
count  of  said  transfer.  No  legal  reason  existed,  therefore,  for 
excluding  his  evidence,  and  it  was  properly  admitted. 

The  fact  that  Goins  did  the  work  on  the  road  for  which  the  notes 
were  executed  was  not  seriously  controverted  —  he  proves  it  — 
and  that  the  amount  charged,  and  for  which  the  notes  were  exe- 
cuted, was  not  more  than  the  labor  performed  by  him  was  reason- 
ably worth. 

It  is  further  sho^vn  by  the  evidence  that  Hemdon  was  the  presi- 
dent of  the  board  of  managers  of  appellees,  and  their  active  finan- 
cial agent,  Swigert,  proves  that  he  went  ahead  and  did  many  things 
as  he  pleased  without  consulting  the  board  of  which  he  was  a 
member ;  and  his  acts  were  generally  approved,  and  thai  he  never 
heard  any  objection  by  any  of  the  board  to  anything  that  Hemdon 
had  done. 

With  this  evidence,  the  question  of  authority  in  Hemdon  to  exe- 
cute the  notes  waa  a  fact  upon  which  it  was  the  province  of  the 
jury  to  pass,  and  whether  the  grant  of  authority  was  by  parol,  or 
was  written,  it  was  equally  binding  on  the  company,  and  instruo- 
tions  Nos.  1,  2,  and  3  on  these  points  submitted  to  tie  jury  on  mo- 
tion of  appellee  were  well  guarded,  and  we  perceive  no  objections  to 
them.  * 

Upon  the  propriety  of  giving  the  last  instruction,  we  had  at  first 
some  doubt;  but  after  further  consideration,  we  incline  to  think  it 
was  properly  given. 

The  settlement  with  the  executor  of  the  testator  was  not  a  final 
one,  and  the  notes  certainly  were  not  presented  by  the  executor, 
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and  not  taken  into  the  estimate,  and  it  was  left  open  for  any  other 
claims  which  might  be  ascertained. 

But  when  the  indebtedness  of  the  testator  to  appellants  accrued 
is  not  shown,  the  notes  as  already  shown,  were  executed  to  Goins 
for  amounts  due  him  by  appellants,  the  demands  were  distinct  and 
separate,  and  there  could  be  no  such  connection  between  them  as 
would  stop  the  running  of  the  Statute  of  Limitations ;  and  although 
Hemdon  himself  should  be  regarded  as  trustee  for  appellants,  and 
as  such  not  protected  by  the  statute,  still  upon  his  death  the  trust 
ceased,  and  the  statute  would  commence  to  run. 

We  perceive  no  error  in  giving  instructions  as  asked  by  appellee, 
and  in  refusing  to  give  the  fifth  instruction  as  asked  by  appellants 
without  the  modification  made  by  the  court. 

And  although  there  may  have  been  some  conflict  in  the  evidence, 
still  the  questions  of  fact  w^ere  submitted  to  the  jury  with  proper 
instructions,  and  if  the  weight  of  evidence  is  against  the  verdict, 
the  preponderance  is  not  such  as  to  authorize  this  court  to  interpose 
after  the  motion  for  a  new  trial  was  refused  by  the  court  below ; 
wherefore,  the  judgment  is  affirmed. 


E1.IZAVILLE  &  Fairview  T.  p.  R.  Oo.  v.  Rowland  T.  Cabk. 

Turnpike  —  Subscription  to  Capital  Stock  —  Special  Covenant  —  Construction 
of  Agreement  —  Substantial  Compliance. 

The  vagueness  of  the  contract  as  to  the  particular  line^  the  length 
of  the  road  to  be  built,  together  with  the  difficulty  of  a  literal  compliance 
'with  the  contract,  locating  the  road  on  the  line,  and  other  circumstances 
tending  to  explain  the  intention  of  the  parties,  requires  a  liberal  con- 
struction of  the  agreement. 

It  seems  that  the  company  substantially  performed  the  conditions 
upon  which  the  subscription  was  made. 

APPEAL  FROM  FLEMING  CIRCUIT  COURT. 
September  19,  1866. 

Opinion  of  the  Court  by  Judge  Hardin  : 

This  was  a  suit  in  equity  to  recover  of  the  appellee  the  sum  of 
$100,  which,  by  a  special  covenant^  he  had  undertaken  to  pay 
as  stock  in  the  Elizaville  &  Fairvaew  Turnpike  Road  Company 
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provided  the  road  should  run  on  the  marked  line  of  John  Hurst 
and  himself;  and  upon  a  further  condition  that  the  same  shall  not 
be  paid  till  the  old  road  passing  there,  the  land  of  Carr,  should 
be  clo.-od. 

The  defendant  resisted  payment  on  the  alleged  ground  that  the 

plaintiflFs  had  failed  to  perform  the  first  condition  in  the  contract 

'  by  locating  and  constructing  the  road  on  the  line  of  himself  and 

Hurst,  and  the  court  below  having  dismissed  the  plaintiff's  petition 

they  hare  appealed  to  this  court 

The  vagueness  of  tlie  contract  as  to  the  particular  line  of  Hurst 
and  the  appellee,  and  length  of  road  to  be  built  thereon,  together 
with  the  manifest  difficulty  of  a  strict  literal  compliance  with  the 
contract  in  locating  the  road  upon  the  line  at  all  points,  and  other 
circumstances  tending  to  explain  the  intention  and  objects  of  the 
parties,  seem  to  us  to  require  a  liberal  construction  of  the  agree- 
ment. A  portion  of  the  road  was  located  and  the  line  indicated, 
and  its  deviation  from  it  at  other  points  on  account  of  natural 
obstacles  on  the  line  may  be  presumed  to  have  been  contemplated  by 
the  appellee  when  making  the  contract.  A  controlling  object  of 
Carr  in  making  tlie  subscription  appears  to  have  been  the  closing 
of  the  old  road  consequent  on  the  completion  of  the  turnpike,  and 
this  being  done  through  the  agency  of  the  company  he  promptly 
availed  himself  of  its  benefits.  Under  all  the  circumstances  it 
seems  to  us  that  the  company  substantially  performed  the  condi- 
tions upon  which  the  subscription  was  made,  and  that  the  court, 
therefore,  erred  in  dismissing  this  petition. 

WTierefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  render  judgment  for  the  plaintiffs  in  the  actions 
in  conformity  with  this  opinion. 

Cordj  for  appellant, 

Wadsworth,  for  appellee. 
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Alexandeb  &  Lancashire  v,  Quigley^s  Executors. 

Petition  Taken  for  Confessed  —  Process  —  Submission. 

An  order  taking  the  petition  for  confessed  should  not  be  made  before 
the  submission  of  the  case,  or  before  the  term  at  which  it  stood  for  trial, 
and  should  not  be  made  before  the  process  was  served  on  ail  defendants 
concerned  in  interest  wuth  those  against  whom  confession  is  taken. 

Answer. 

Tlie  error  in  submitting  the  case  before  process  was  executed  or  con- 
fession taken  should  not,  and  does  not,  prevent  the  filing  of  a  meritorious 
and  sufficient  answer  at  any  time  before  the  case  stood  for  trial. 

Judgment  Against  an  Administrator  Not  Conclusiye  Against  a  Stranger. 

A  judgment  against  an  administrator  cannot  be  conclusive  evidence 
against  a  stranger  of  anything  except  its  own  existence.  It  is  not  even 
prima  facie  evidence  against  the  alienee  of  the  intestate,  though  the  deed 
under  which  he  holds  be  void  as  to  the  party  seeking  relief  against  it. 

Parties  and  Privies. 

A  judgment  against  one  person  cannot  be  enforced  against  another  who 
is  neither  party  nor  privy  to  it,  and  who  is  not  represented  either  as  to 
his  person  or  property  by  a  party  to  the  action. 

Creditor  Against  Fraudulent  Grantee  of  Debtor. 

It  is  the  claim  of  the  creditor  and  the  liability  of  the  debtor  and  not 
the  judgment  against  the  administrator  that  may  be  enforced  against 
the  fraudulent  grantee  of  the  intestate. 

ETidence. 

A  judgment  against  an  administrator  is  but  evidence  of  the  facts  which 
constitute  a  claim  against  the  testator. 

Pleadings  —  Parties. 

The  pleadings  should  state  the  facts  themselves,  and  a  mere  state- 
ment of  that  which  at  most  is  but  prima  facie  evidence  of  facts  not 
expressed  in  that  evidence,  nor  to  be  with  reasonable  certainty  implied 
from  it,  does  not  apprise  the  defendant  of  the  real  cause  of  action,  and  is 
insufficient. 

Fraudulent  Conveyance. 

The  petition  to  enforce  a  judgment  against  a  fraudulent  grantee  in  a 
void  deed  should  state  the  facts  which  constitute  the  cause  of  action 
against  the  grantor  in  said  deed. 
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Proof. 

Tlie  plaintiff  should  be  required  to  prove  the  facts  constituting  the 
<nrigiiial  cause  of  action  against  the  grantor. 

Judgment  Against  Administrator  —  Byidence. 

A  judgment  against  an  administrator  cannot  be  r^^rded  as  sufficient 
evidence  against  the  grantee  of  the  intestate  that  he  was  justly  indebted 
to  the  plaintiff  in  the  sum  adjudged  to  him. 

APPEAL  FROM  MCCRACKEN  CIRCUIT  COURT. 
June  11,  1866. 

Opinion  of  the  Court  by  Judge  Marshall  : 

This  petition  in  equity  was  filed  by  the  executors  of  J.  B. 
Quigley  against  J.  B.  Alexander,  trustee,  and  his  cestui  que  trust, 
Mrs.  Mary  Lancashire,  holding  certain  land  and  effects  conveyed 
to  them  by  AVilliam  Lancashire  in  his  lifetime,  and  against  J.  D. 
and  M.  C.  Hendricks  and  G.  C.  Cook  alleged  to  be  indebted  to  said 
Alexander  for  one  of  the  tracts  of  land  conveyed  to  him  in  trust, 
and  which  he  had  sold  as  trustee. 

The  petition  states  in  substance  that  William  Lancashire  had 
sold  to  J.  B.  Quigley,  a  negro  woman,  Emily,  with  warranty  that 
said  Quigley  had  brought  a  suit  at  law  against  said  Lancashire  on 
said  warranty,  and  that  both  of  these  parties  having  afterward  de- 
parted this  life  the  plaintiffs  in  October,  1863,  obtained  a  judg- 
ment against  G.  M.  Ratcliff,  administrator  of  said  Lancashire,  for 
$829,  and  that  an  execution  had  issued  thereon  and  was  returned 
nulla  bona,  a  copy  of  which,  they  say,  will  be  filed  as  a  part  hereof 
marked  "  A." 

A  copy  of  the  execution  with  the  return  stated  was  accordingly 
filed.  But  neither  the  record  of  the  action  at  law  nor  even  the 
judgment  is  exhibited  or  referred  to  as  part  of  the  petition,  nor 
was  a  copy  of  either  filed  as  a  part  of  the  plaintiff's  case. 

It  may  be  assumed  that  the  judgment  against  the  administrator 
was  rendered  in  the  action  which  J.  B.  Quigley  had  brought 
against  William  Lancashire,  and  on  the  same  warranty,  but  if  this 
be  assumed,  there  is  no  statement  of  the  nature  or  terms  of  the 
warranty,  nor  of  any  breach  thereof,  nor  of  any  fact  or  facts  which 
might  have  constituted  a  breach.  But  after  the  loose  and  general 
statement  of  the  judgment  as  above  shown,  the  petition  goes  on  to 
aver  that  at  the  time  of  the  sale  and  warranty  of  the  negro,  Wil- 
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liam  Lancashire  owned  considerable  property,  real  and  personal ; 
and  describing  several  tracts  of  land  as  having  been  thus  owned, 
it  charges  that  after  said  sale  and  warranty,  William  Lancashire 
conveyed  said  tracts  to  J.  B.  Alexander  in  trust  for  the  grantor's 
wife,  without  valuable  consideration,  and  for  the  purpose  of  pre- 
venting the  collection  of  any  judgment  which  might  be  obtained 
on  account  of  his  fraud  in  the  sale  of  said  n^ro  to  J.  B.  Quigley. 

The  plaintiff's  charge  that  the  conveyance  was  in  fraud  of  these 
rights,  and  of  their  claim  which  they  say  was  in  existence  at  its 
date  and  imsatisfied,  and  alleging  that  their  only  means  of  ob- 
taining satisfaction  thereof  is  by  subjecting  the  property  included 
in  or  derived  from  said  conveyance,  they  pray  that  it  may  be  set 
aside.  Stating  the  sale  of  one  of  the  tracts  of  land  by  the  trustee, 
Alexander,  they  pray  that  the  debtor  therefor  be  enjoined  from 
making  payment  until  the  further  order  of  the  court  They  also 
ask  that  the  trustee  and  cestm  que  trust  may  account  for  the  prop- 
erty, real  and  personal,  and  its  proceeds  held  under  the  conveyance 
from  Lancashire,  and  that  they  be  enjoined  from  disposing  thereof 
until  the  further  order  of  the  court. 

Process  on  this  petition  was  served  on  J.  B.  Alexander  and  Mrs. 
Lancashire  on  the  4:th  of  July,  18'64.  At  the  first  succeeding  term, 
in  October,  1864,  these  defendants  failing  to  appear  or  answer  and 
the  process  not  having  been  senj-ed  on  all  of  the  other  defendants, 
and  the  administrator  not  being  even  a  party,  a  formal  order  was 
made  taking  for  confessed  the  allegations  of  the  petition  against 
said  J.  B.  Alexander  and  Mary  Lancashire.     At  the  next  term, 

,  l!865,  these  defendants  moved  the  court  to  set  aside  the 

order  of  confession  and  permit  them  to  file  an  answer,  w-hich  was 
presented  for  the  purpose.  Their  motion  having  been  overruled, 
they  excepted,  and  their  bill  of  exceptions  contains  their  rejected 
answer,  and  a  copy  of  the  record  of  the  action  at  law  referred  to 

as  part  of  the  answer.      At  the  same  term, ,  1865,  the 

process  having  been  fully  executed  and  the  defendant  Cook  an- 
swering that  he  owed  Alexander,  as  alleged,  a  sum  larger  than  that 
claimed  by  the  plaintiffs,  and  would  pay  as  the  court  might  direct, 
it  was  ordered  and  adjudged  that  he  pay  to  the  plaintiffs  the 
amount  of  their  judgment  with  interest  from  its  date,  and  the  costs 
of  both  actions,  in  discharge  of  so  much  of  his  debt  to  Alexander 
as  trustee,  etc. 

From  that  judgment  Alexander  and  Mrs.  Lancashire  have  ap- 
pealed. 
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The  order  taking  the  petition  for  confessed,  if  a  distinct  order 
of  that  kind  be  allowable  before  the  submission  of  the  case  for 
trial  or  before  the  term  at  which  it  is  to  be  tried,  ought  not  to  be 
made  before  the  process  is  served  on  all  of  the  defendants  concerned 
in  interest  with  those  against  whom  the  confession  is  taken,  and  at 
any  rate  the  order  being  as  an  order  distinct  from  the  submission 
and  judgment,  merely  interlocutory,  should  not  and  does  not  pre- 
vent the  filing  of  a  meritorious  and  sufficient  answer  at  any  time 
before  the  submission  of  the  case  for  decision  —  and  especially 
when  the  delay  has  not  been  extraordinary,  and  is  so  accounted  for 
as  to  show  that  it  is  not  to  be  attributed  to  willful  negligence,  or  to 
a  disposition  to  frustrate  or  needlessly  to  postpone  the  attainment 
of  justice. 

The  appellants  state  in  their  proffered  answer,  that  owing  to  the 
disturbed  state  of  that  section  of  the  country  at  the  time,  and  the 
general  alarm  which  made  many  or  most  persons  find  themselves 
fearful  of  leaving  their  homes,  there  was  irregularity  and  uncer- 
tainty in  the  holding  of  the  courts,  and  it  was  the  understanding 
and  by  them  honestly  believed  that  there  would  be  no  court  in  the 
county  in  October,  1864.  If  excuse  were  necessary  we  think  that 
although  this  statement  may  not  conclusively  show  that  the  appel- 
lants could  not  at  some  hazard  and  by  the  utmost  diligence  have 
ascertained  that  there  was  a  session  of  the  court  in  October,  it  is 
sufficient,  and  at  any  rate,  when  connected  with  other  facts  shown 
by  their  answer. 

By  their  answer  and  its  exhibit  they  show  that  they  had  en- 
deavored without  success  to  open  the  judgment  at  law,  which  had 
been  rendered  against  a  nominal  administrator  (the  sheriff)  of 
whose  appointment  they  were  ignorant,  in  an  action  of  the  pend- 
ency of  which  after  its  abatement  by  the  death  of  both  parties, 
they  had  no  knowledge,  and  in  which  the  administrator  understand- 
ing that  there  were  no  assets,  which  was  true,  had  not  made  the 
slightest  effort  to  prevent  a  recovery  by  adducing  or  even  inquiring 
from  the  family  of  the  intestate  or  others  evidence  which  might 
prevent  or  reduce  the  recovery. 

By  affidavits  exhibited  in  their  effort  to  open  the  judgment  and 
to  be  allowed  to  defend  the  action,  they  show  that  they  could  pro- 
duce evidence  tending  strongly  to  disprove  the  alleged  unsound- 
ness of  the  negro,  Emily,  for  which  judgment  was  recovered. 

In  the  rejected  answer  they  deny  positively  that  the  unsound- 
ness alleged  in  the  action  at  law  or  any  other  unsoundness  incon- 
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sistent  with  the  warranty  in  the  bill  of  sale  existed,  and  they  aver 
that  they  can  sustain  by  evidence  the  answer  of  their  grantor, 
William  Lancashire,  in  the  action  at  law,  which  was  lodged  in  the 
office  before  his  death  and  afterward  filed  in  court,  and  which 
makes  a  clear  and  ample  defense,  and  should  have  stimulated  the 
administrator  to  make  some  effort  to  sustain  it,  if  he  desired  to  per- 
form his  duty. 

By  rejecting  the  answer  and  rendering  the  judgment  appealed 
from,  conclusive  effect  has  been  given  to  the  judgment  against  the 
administrator  rendered  under  the  circumstances  stated  as  proving 
against  the  appellants  who  were  neither  parties  nor  privies  to  it, 
nor  in  any  maimer  represented  in  the  action,  facts  which  they  have 
persistently  denied  and  sought  an  opportunity  of  disproving,  and 
by  the  assumption  of  which  they  are  deprived  (without  that  oppor- 
timity)  of  property  which  they  hold  by  title  indefeasible  unless  on 
the  ground  of  fraud  or  statutory  denunciation,  and  which  is  good 
against  all  the  world  except  creditors  and  purchasers  who  may 
have  been  injured  by  the  grant  to  them. 

We  are  clearly  of  opinion  that  the  court  erred  in  refusing  to  set 
aside  the  order  of  confession,  and  to  permit  the  appellants  to  file 
the  answer  which  was  presented  by  them,  and  that  for  this  error,  if 
there  be  no  other,  the  judgment  should  be  reversed.  We  are 
not  satisfied,  however,  that  the  judgment  should  be  sustained  even 
if  there  had  been  no  appearance  or  offer  of  defense.  The  petition 
does  not  as  already  shown  state  any  of  the  facts  which  constitute 
the  breach  of  warranty  for  which  the  judgment  against  the  admin- 
istrator is  said  to  have  been  rendered,  and  does  not  state  the  terms 
nor  even  the  nature  of  the  warranty.  It  is  only  from  the  record 
of  the  action  at  law  exhibited  as  part  of  the  rejected  answer,  and 
from  the  denials  and  averments  of  that  answer  itself,  that  we  dis- 
cover that  the  warranty  was  of  the  soundness  of  the  woman  Emily 
except,  etc.,  and  the  action  and  the  judgment  were  for  an  alleged 
breach  of  that  warranty. 

Then  upon  the  face  of  the  petition,  the  question  arises  whether 
the  mere  statement  of  the  judgment  against  the  administrator  made 
in  the  petition  is  sufficient  to  show  any  valid  demand  against  the 
appellants  or  their  property. 

The  petition  seems  to  have  been  framed  upon  the  assumption 
that  the  judgment  against  the  administrator  of  Lancashire  on  his 
warranty  is  conclusive  as  to  the  existence  and  extent  of  his  liability 


MXki  till  of  sale  ,  and  as  :ie  KeT-f^i  S:4t.;:e>  .1  S:jir.:or.*$  Ror. 
Stat-  p.  )  makes  tie  v.'untiry  .!••.-:  v.;:  a?  to  c\:>::r4:  Ma- 
biliii*-*  cf  :Le  ETau::.T  -w::!,:;:  T\:t:ry:.v  to  any  Aotud*  ii::ou:  Tv^ 
C'-rrsi  j-1.  'Ic  liabill'y  of  Ldi-CA^Lire  f-T  a  bndoh  of  :hi>  uarrsr/c 
having  existed  at  the  ^iate  of  :Lr  ot-»-:.  T!.<^  «:ix\l  i>,  ::;ort  t -rw  voivl 
a"s  •••  ^7i-:h  liabilitv,  ^LiWer  n:av  Lave  Uvn  the  ir.tout  >>i:h  whioh 
it  was  made,  and  :Le  dfni;i-5  in  :be  answer  unav\v:v.pAnit\l  bv  any 
avenneiit  of  raluable  c-n-i-lfrativn  are  in.ir.aunal. 

If,  therefore,  the  judgment  be  o»nolu-ive  evivUMuv  of  il\o  ^loinaud 
of  the  plaintiffs  in  this  eas*?,  the  rejeoti.»n  of  the  answer  if  it  iVMiId 
be  deemed  erroneous  would  not  have  Uvn  pn^juiJivMal  to  ilio  ai^\vb 
lants.  But  as  to  the  appellants  tlie  ju^iinnont  apuust  tlio  admin- 
istrator was  resenter  alios  ada,  and  on  gouoral  principles  of  jnstivV 
eannot  be  ooncInsiTe  evidence  against  strang^^rs  of  anyihinsr  oxivpt 
its  own  existence,  nnless  it  be  that  in  or^nnivtion  with  the  oxivution 
and  the  return  thereon,  it  may  be  conclusive  prtx^f  of  dilip  uix^  in 
attempting  to  collect  the  demand  from  the  administrator.  Indood, 
we  do  not  perceive  the  principle  on  which  such  a  judiruu  nt  should 
be  regarded  even  as  pritna  facie  evidence  of  any  other  facts,  as 
against  the  alienees  of  the  intestate,  though  the  diH.\l  under  which 
they  hold  be  void  as  to  the  party  set^king  relief  against  it. 

But  even  if  the  judgment  against  the  administrator  be  prima 
facie  evidence  against  the  alienee  that  the  intestate  grantor  o(  the 
void  deed  was  liable  to  the  plaintiff  to  the  extent  ascertaiucil  by  tho 
judgment,  and  of  the  facts  on  which  it  was  founded,  still  as  in  that 
case  the  grantee  of  the  void  deed  would  have  a  right  to  controvert 
those  facts,  it  would  follow  that  under  the  principles  of  j>lea(ling 
established  for  the  attainment  of  justice,  and  essential  to  that 
object,  the  facts  on  which  the  judgment  is  founded  and  which  con- 
stitute the  basis  of  the  claim  itself  should,  unless  shown  in  tho 
judgment,  be  stated  in  the  pleading  by  which  tho  plaintiff  in  tho 
judgment  seeks  to  enforce  his  claim  against  the  holder  of  tho  j)rop- 
erty  under  the  void  deed,  who  is  a  stranger  to  the  judgment. 


236  Kextucky  Opinions. 


Opinion  of  the  Court. 


A  judgment  against  one  person  cannot  be  enforced  against  an- 
other who  is  neither  party  nor  privy  to  it,  and  who  is  not  repre- 
sented either  as  to  his  person  or  his  property  by  any  party  to  the 
action.  It  is  the  claim  of  the  creditor  and  the  liability  of  the 
debtor,  and  not  the  judgment  against  the  administrator  that  may  be 
enforced  against  the  fraudulent  grantee  of  the  debtor.  And  if  the 
judgment  be  prima  facie  evidence  of  a  rightful  claim,  it  is  but  evi- 
dence of  the  fact  or  facts  which  constitute  the  claim.  The  plead- 
ing should  state  the  facts  themselves,  and  a  mere  statement  of  that 
which  at  most  is  but  pnma  facie  evidence  of  facts  not  expressed  in 
that  evidence,  nor  to  be  with  reasonable  certainty  implied  from  it, 
does  not  apprise  the  defendant  of  the  real  cause  of  action,  and  is 
insufficient. 

In  the  cases  of  Norris'  Executors,  etc.  v.  Ramsey,  etc.,  2  Bibb, 
549;  Ewing^s  Hrs.  v.  Ilandley,  4  Lill.  355;  Eichards  Admr.  v. 
Porter's  Hrs.,  6  B.  Mon.  1 ;  Hare's  Hrs.  v.  Bryant's  Admr.,  7  »T,  J. 
Marsh.  376,  and  Litsey  v.  Smith's  Admr.,  10  B.  Mon.  75,  76,  the 
question  as  to  the  effect  which  should  be  given  in  a  contest  with 
heirs,  to  a  judgment  for  money  against  the  executor  or  'idministra- 
tor,  has  been  more  or  less  distinctly  considered  or  stated.  In  none 
of  them  has  it  been  regarded  as  more  than  prima  facie  evidence, 
though  in  some  of  them  the  heir  claimed  as  donee  or  grantee  of 
his  ancestor. 

In  the  case  of  Bedell's  Admr.  i\  Kertbley,  5  B.  Mon.  598,  tho 
court  held  that  after  an  ineffectual  attempt  to  coerce  his  debt  by 
judgment  against  the  administrator  alone,  the  creditor  could  not 
resort  to  the  heirs.  This  doctrine  was  modified  or  departed  from 
in  the  case  of  Buford  v.  Pauling's  Executors,  5  Dana,  and  in  the 
case  of  Litsey  v.  Smith's  Admr.,  supra,  the  court  place  the  action 
against  the  heirs  after  an  ineffectual  judgment  against  the  adminis- 
trator (as  authorized  by  the  Act  of  1819,  1  Stat.  Law,  780),  on  the 
same  footing  precisely  as  if  it  had  been  brought  in  the  first  in- 
stance against  the  administrator  and  heirs,  or  against  the  heirs 
alone  when  such  action  was  proper.  In  the  case  of  Eells  v.  Gra- 
ham, 4  B.  Mon. ,  recognized  in  Warren  v.  Hall,  6  Dana,  and 

in  other  cases,  a  distinct  remedy  is  indicated,  by  which  the  cred- 
itor of  a  deceased  debtor  is  to  reach  the  debtor's  property  in  the 
hands  of  a  person  to  whom'  he  had  fraudulently  transferred  it. 
That  remedy  seems  to  require  the  establishment  of  the  debt  by 
original  evidence  against  the  party  holding  the  property  and  to  be 
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independent  of  any  proceeding  against  the  personal  repr(»sentative 
of  the  debtor,  imless  so  far  as  may  be  necessary  to  show  that  there 
IsLS  been  an  inefieetual  effort  made  in  good  faith  to  coerce  the  debt 
from  him. 

An  amendment  of  the  petition  in  this  case,  stating  the  facta 
which  constituted  the  breach  of  warranty  on  which  the  claim  of  the 
plaintiffs  is  founded,  would  make  this  proceeding  consistent  with 
fhe  form  of  remedy  indicated  in  Ralls  r.  Graham,  and  which  sconia 
t«j  us  to  be  appropriate  to  the  nature  of  the  case.  And  as  own 
without  that  amendment  the  proceo<ling  may  be  made  to  conform 
substantially  to  that  indicated  in  the  ca?e  of  Ralls  v.  Graham,  by 
n^quiring  the  plaintiffs  to  prove  the  facts  constituting  the  breach  of 
warranty  and  the  consequent  damage,  by  original  evidence  ad- 
missible against  the  appellants;  if  the  plaintiffs  do  not  amend  as 
I  aVvA-e  suggested  and  the  defendants  file  their  rejected  answer,  the 

facts  denied  by  the  answer  should  ho  regarded  as  untrue  unlc^ss 
pK>ved  to  be  true  without  the  aid  of  the  judgment  and  the  demand 
of  the  plaintiffs  on  the  warranty  of  Emily  should  be  considered 
^  not  being  established  against  them  unless  it  l>e  so  proved. 

The  voidness  of  a  deed  fraudulent  as  to  creditors  of  the  grantor 
cannot  be  made  available  to  a  creditor  unless  nor  until  he  estab- 
lishes the  justice  and  extent  of  his  demand.     This  is  conclusively 
done  by  a  judgment  against  the  debtor  himself.     And  as  his  fraud- 
ulent conveyance  is  void  as  to  his  creditors,  the  property  conveyed 
is  still  his  so  far  as  the  creditor  and  his  debt  are  concerned  and 
may  be  subjected  to  the  judgment  as  his  property  even  by  execution 
against  him.     In  such  case  he  represents  the  property  which  as  to 
that  debt  and  judgment  is  his,  and  he  might,  perhaps,  be  regarded 
as  representing  in  some  sort  his  fraudulent  grantee,  there  being 
some  privity  between  them.      The  grantee  though  he  may  contest 
the  fraud  in  the  conveyance  and  may  impeach  the  judgment  itself 
aa  having  been  obtained  by  fraud  and  collusion  is  otherwise  bound 
by  it.     But  the  deed  though  void  as  to  creditors,  being  valid  as  to 
the  representatives,  real  and  personal,  of  the  grantor,  the  property 
whether  real  or  personal  never  was  and  never  could  be  theirs  in 
that  character.     There  is  no  privity  between  them  and  the  grantee 
of  the  decedent  and  they  neither  represent  the  property  granted  nor 
the  person  who  has  received  it  under  the  fraudulent  deed.      On 
what  principle  then  of  justice  or  reason  can  a  judgment  against  an 
administrator  be  regarded  as  sufficient  evidence  against  the  grantee 
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of  the  intestate  that  the  intestate  was  justly  indebted  to  the  plain- 
tiff in  the  sum  adjudged  to  him  ?  Whatever  answer  this  question 
might  receive  as  a  general  one  applicable  to  ordinary  cases,  we  are 
of  opinion  that  the  judgment  and  execution  as  alleged  in  the  peti- 
tion in  this  case,  should  have  had  no  other  effect  than  that  of 
proving  that  such  judgment  was  rendered  and  that  the  execution 
upon  it  was  returned  "  no  property." 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  set  aside  the  order  taking  the  petition  for  con- 
fessed against  the  appellants  and  to  permit  them  to  file  their 
answer  heretofore  offered.  And  also  to  permit  the  plaintiffs  to 
amend  their  petition  by  making  the  administrator,  Ratcliff,  a  de- 
fendant, and  setting  forth  a  cause  of  action  for  the  alleged  breach 
of  warranty,  and  for  further  proceedings  in  conformity  with  this 
opinion. 


The  Commonwealth  v.  Blaib. 

Trustee  of  Jury  Fund,  Renewal  of  Bond  —  Sureties. 

.  The  trustee  of  the  jury  fund  of  Daviess  county,  without  an  order  from 
court,  filed  a  second  bond,  which  was  approved  as  the  first  one  had  been, 
and  contained  the  name  of  only  one  of  the  original  sureties.  Held,  that 
the  second  bond  was  not  a  cumulative  one,  but  a  renewal  in  entirety. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 
Jiuie  7,  1866. 

Opinion  of  the  Court  by  Judge  Marshall  : 

At  the  August  term,  1861,  of  the  Circuit  Court  for  the  county 
of  Daviess,  Geo.  M.  Taylor  Tvas  appointed  trustee  of  the  jury  fund 
in  that  county,  and  executed  bond  or  covenant  for  the  discharge 
of  his  duties  as  such,  with  four  sureties.  The  statute  requires  a 
renewal  of  the  bond  every  second  year,  but  the  court  having  the 
general  supervision  of  the  fund  and  of  the  officer,  and  being  ex- 
pressly invested  with  the  power  of  removing  the  officer  might 
imdoubtedly  require  or  receive  a  new  bond  whenever  one  should 
be  deemed  necessary  by  the  judge,  or  should  be  offered  by  the 
officer. 
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At  the  February  term,  1862,  of  the  Circuit  Court  for  Daviess 
county,  Taylor,  the  trustee,  without  any  order  therefor,  executed 
and  filed  a  new  bond  with  seven  sureties,  which  was  approved  as 
the  first  one  had  been  by  the  attorney  for  the  Commonwealth  and 
ihe  jndge  of  the  court,  and  was  ordered  to  be  copied  and  certified 
to  the  auditor. 

Upon  comparison  of  the  two  bonds  it  appears  that  but  one  of 
the  sureties  who  had  executed  the  first  was  a  party  to  the  second, 
and  that  J.  H.  Blain,  the  appellee  in  this  case,  did  not  execute 
the  second  bond.  At  the  June  term,  1863,  of  the  Franklin  Cir- 
cuit Court  a  judgment  was  rendered  in  favor  of  the  Common- 
wealth and  against  the  parties  to  the  first  bond  alone  for  a  large 
sum  of  money,  being  the  balance  in  Taylor's  hands  as  trustee  at 
a  period  long  subsequent  to  the  execution  of  the  second  bond, 
together  with  interest  and  damages  thereon  and  the  costs. 

In  January,  1865,  the  Legislature  passed  an  act  which  author- 
i2ed  Blair  to  file  a  petition  stating  the  facts  and  reasons  for  his 
being  exempt  from  liability  for  said  judgment,  and  authorizing 
an  injunction,  etc.  The  petition  was  accordingly  filed,  and  the 
leports  and  settlements  of  Taylor  were  filed,  and  the  court  being 
of  opinion  that  the  second  bond  was  not  cumulative  but  a  renewal, 
which  discharged  the  obligors  in  the  first  bond  from  future  lia- 
bility, and  that  they  were  not  liable  for  the  balance  found  due 
from  Taylor  on  the  subsequent  settlement  on  which  the  judgment 
was  rendered,  perpetuated  the  injunction. 

Whether  the  second  bond  should  be  regarded  as  cumulative,  or 
as  a  renewal  and  substitution  for  the  first,  is  the  only  question 
which  has  been  seriously  argued. 

As  the  second  bond  was  voluntarily  tendered  by  Taylor,  signed 
by  one,  and  one  only,  of  the  original  sureties,  we  can  conceive  no 
other  probable  motive  for  its  execution  but  that  of  exonerating 
STich  of  the  original  sureties  as  did  not  wish  to  be  further  bound 
for  Taylor,  and  as  this  must  have  been  understood  by  the  court 
the  bond  should  be  construed  as  having  that  effect. 
Wherefore,  the  judgment  is  affirmed. 
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Thomas  A.  Beebyman  v.  N.  C.  Cook. 

Possession  of  Promissory  Note. 

The  production  and  possession  of  a  note  is  prima  facie  evidence  of  0¥m- 
ership. 

Interest  —  Usury. 

Where  usurious  interest  is  charged  it  must  be  reduced  to  the  lawful 
rate,  and  where  interest  is  charged  on  notes  and  open  accounts  by  appel- 
lant and  none  allowed  on  the  funds  in  his  hands  belonging  to  the  appellee 
the  accounts  will  be  corrected  by  allowing  interest  where  it  has  been  thus 
withheld. 

APPEAL   FBOM   FBANKLIN    CIRCUIT    COURT. 
June  11,  1866. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  terms  upon  which  the  court  below  permitted  appellant  to 
file  an  amended  answer  were  not  unreasonable  nor  an  abuse  of  a 
sound  discretion. 

All  the  instructions  asked  by  appellant  were  given,  and  we  see 
no  objection  to  those  given  on  motion  of  appellee,  to  which  he 
cbjected.  Nor  do  we  see  any  valid  objection  to  the  admission  of 
the  evidence  offered  by  appellee  and  objected  to  by  appellant. 

But  it  seems  to  us  that  the  verdict  and  judgment  were  for  more 
than  the  evidence  authorized,  and  on  that  account  a  new  trial 
should  have  been  awarded  appellant. 

The  accounts  "  D,  E,  F,''  were  introduced  as  evidence  for,  and 
by  appellee,  notwithstanding  the  objections  of  appellant,  and  he 
must  accept  them  as  his  own  evidence,  but  where  usurious  in- 
terest is  charged  it  must  be  reduced  to  the  lawful  rate,  and  where 
interest  is  charged  on  notes  and  open  accounts  by  appellant,  and 
none  allowed  on  the  funds  in  his  hands  belonging  to  appellee,  the 
accounts  will  be  corrected  by  allowing  interest  where  it  has  been 
thus  withheld. 

With  this  preliminary  statement  of  the  principles  upon  which 
this  controversy  must  be  settled,  we  will  proceed  to  adjust  the 
accounts  and  strike  the  balance. 

Interest  should  be  allowed  appellee  on  $1,370.40,  which  appel- 
lant states  he  received  from  the  sheriff  of  Owen  county  in  1859. 
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On  paper  "  E,"  And  as  by  the  terms  of  the  contract  between 
appellee  and  the  building  committee,  the  several  installments  are 
stipulated  to  be  made  Ist  of  November,  1859,  that  period  will  be 
fixed  {or  interest  to  commence  and  calculated  to  the  Ist  of  Novem- 
ber, 1861.  When  the  last  amount  settled  by  the  committee,  ap- 
pointed to  make  said  settlement,  reported  $2,110.50,  which  in- 
terest at  the  last-named  date  amounted  to  $164.45. 

Interest  on  $2,025.66  paid  by  the  sheriff  of  Owen  county  to 
appellant,  1860  (per  paper  '*  E  ")  for  one  year  to  1st  November, 
1861,  $121.53. 

As  appellant  at  this  period  had  a  sufficiency  of  funds  in  his 
hands  belonging  to  appellee  to  pay  all  the  money  he  had  of  ap- 
pellant, interest  should  not  be  allowed  him  after  that  time.  On 
the  $1,500  loaned  by  him  to  appellee  on  the  20th  of  June,  1857, 
he  charged  in  his  account  $700  as  interest  for  four  years  and 
eight  months;  he  can  only  be  allowed  interest  at  6  per  cent,  per 
annum  from  20th  of  June,  1857,  to  1st  November,  1861,  four 
years,  four  months,  and  ten  days,  and  will  make  at  6  per  cent,  per 
annum  the  sum  of  $392.50  and  reduce  appellant's  charge  $307.50. 
And  so  if  the  note  for  $50,  due  the  15th  November,  1858,  charges 
interest  on  that  sum  to  Ist  November,  1861,  at  the  rate  of  6  per 
cent,  per  annum,  being  three  years,  less  thirteen  days,  will  make 
the  sum  of  $8.87  less  than  was  charged  on  paper  "  E/'  by  $7.13. 
Other  charges  of  interest  are  too  inconsiderable  to  be  noticed. 

By  adding  the  interest  on  the  two  sums  received  by  appellant 
his  indebtedness  will  be  increased  that  much,  and  deducting  the 
overcharges  of  interest  in  his  account,  his  credits  will  be  reduced 
to  that  extent,  and  would  stand  thus: 

Thomas  A.  Berryman's  indebtedness $5,792  60 

Cr. 
By  his  account  corrected $4,813  44 

Will  leave  balance  on  the  accounts  thus  stated  against 
him  of $979  16 


The  Smith's  account  of  1857,  forming  part  of  paper  "  E,"  was 
introduced  by  appellee,  and  should  be  allowed  after  taking  there- 
Irom  interest  after  one  year,  and  the  accounts  for  the  succeeding 
years  should  be  allowed  without  interest,  because,  in  1858,  ap- 
pellant got  from  appellee  lumber  and  various  articles,  amounting 
16 
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in  the  aggregate  to  $248.65,  which  would  have  more  than  offset 
this  blacksmith  account,  and  no  interest  is  charged  or  allowed  on 
this  account  to  appellee  upon  this  principle  that  the  Smith's  ac- 
count after  deducting  interest  improperly  would  be  $^2T.50, 
which  deducted  from  the  $248.65  would  leave  to  be  added  to 
appellant's  indebtedness  $21.15,  making  this  sum  $1,000.31. 

Amount  due  appellee  from  paper  "  D,  E,  F/'  as  cor- 
rected herein $1,000  31 

Upon  which  appellant  is  entitled  to  the  following 
credits : 

Kote  on  Dawson $500  00 

Interest   on   same   from    18th   February,    1858,    to 

November  1,  1861 110  83 

Note  executed  to  N.  Patterson  due  16th  of  September, 

1859,  by  appellee 129  57 

Interest  to  1st  November,  1861,  2  years  1^  months. .  16  50 

$756  90 
Amount  due  appellee  1st  November,  1861 243  41 


for  which  appellee  was  entitled  to  a  judgment  and  its  accruing 
interest. 

Appellant,  in  his  amended  answer,  claims  a  credit  for  all  the 
items  placed  to  his  credit  in  the  papers  ''  D,  E,  F,'*  used  as 
evidence  on  the  trial,  and  in  addition  thereto  he  claims  credit  for 
the  various  vouchers  filed  by  him  as  a  part  of  said  amended 
answer,  relying  upon  the  whole  as  proper  offsets  to  the  demands  set 
up  against  him  by  appellee,  and  we  deem  his  allegations  sufficient 
for  the  purpose. 

The  production  and  possession  of  the  Patterson  note  by  ap- 
pellant is  prima  facie  evidence  of  ownership  in  him,  especially  as 
appellee  does  not  claim  ever  to  have  paid  it  himself  or  that  it  is 
not  justly  due  to  some  one. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  that  a  new  trial  be  awarded,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 
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FsED  Lee  v.  Commonwealth. 

Betting  on  Elections  —  Indictment 

''  It  ifl  not  a  penal  offense  under  any  statute  to  bet  that  a  certain 
individual  >vill  not  be  elected  to  a  certain  office  at  a  certain  election, 
unless  he  be  a  candidate  for  that  office^  or  is  voted  for  to  fill  it,  or  is 
intended  or  expected  to  be  voted  for,  or  is  expected  to  be  a  candidate 
for  it." 

Instructions. 

Where  the  averments  of  an  indictment  are  not  supported  by  the  evi- 
dence the  court  should  instruct  for  defendant. 
Same. 

An  instruction  that  **  if  the  jury  believe  from  the  testimony,  beyond 
a  reasonable  doubt,  that  the  defendant  agreed  to  give  Carter  a  cow  in 
the  event  of  Morrow's  election,  and  said  Carter  was  to  give  defendant  a 
cow  in  the  event  of  Ingram's  election,  and  such  election  was  held,  they 
should  find  defendant  guilty  of  betting  on  the  election,  unless  the  jury 
should  believe  the  bet  was  withdrawn  or  annulled  before  the  election." 
Held  to  be  erroneous. 


APPEAL  FBOM  PULASKI  CIBCUIT  COUBT. 
June  8,  1866. 

Opinion  of  the  Coubt  by  Judge  Williams: 

The  proper  and  essential  averments  are  made  in  the  indictment, 
that  there  was  a  pending  election  for  State  senator,  and  that 
Morrow  was  a  candidate  for  said  office,  and  that  appellant  bet  a 
cow  worth  $20  that  said  Morrow  would  not  be  elected,  and  by 
promising  to  give  to  McCarter  a  cow  if  said  Morrow  was  elected. 

We  think  that  this  is  but  one  of  the  many  forms  to  evade  the 
statute  against  betting  on  elections,  and  comes  fully  within  the 
letter  and  spirit  of  the  enactment,  as  said  by  this  court  in  Com- 
monwealth v.  Strouse,  16  B.  Mon.  328. 

But,  as  also  said  in  that  case,  "  it  is  not  a  penal  offense,  under 
any  statute,  to  bet  that  a  certain  individual  will  not  be  elected  to 
a  certain  office  at  a  certain  election,  unless  he  be  a  candidate  for 
that  office,  or  is  voted  for  to  fill  it,  or  is  intended  or  expected  to 
be  voted  for,  or  is  expected  to  be  a  candidate  for  it." 

The  essential  averment  that  Morrow  was  a  candidate  for  State 
senator  is  totally  unsupported  by  the  evidence;  even  with  the 
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utmost  liberality  of  construction,  it  does  not  show  that  he  was 
either  a  candidate,  expected  to  be,  or  that  any  one  expected  to 
vote  for  him,  or  did  vote  for  him  for  said  office. 

The  court,  therefore,  should  have  instructed  the  jury,  as  asked 
for  by  the  defendant  in  the  first  instruction  refused,  "  to  find  for 
the  defendant  because  the  facts  proven  do  not  constitute  a  bet 
or  wager  within  the  meaning  of  the  law,"  and  should  have  refused 
the  instruction  granted  at  the  instance  of  the  Commonwealth,  that 
**  If  the  jury  believe  from  the  testimony,  beyond  a  reasonable 
doubt,  that  defendant  agreed  to  give  William  Carter  a  cow  in  the 
event  of  Morrow's  election,  ajid  said  Carter  was  to  give  defendant 
a  cow  in  the  event  of  Ingram's  election,  and  such  election  was 
held,  they  should  find  defendant  guilty  of  betting  on  the  election 
unless  the  jury  should  believe  the  bet  was  withdrawn  or  annulled 
before  the  election." 

Wherefore,  the  judgment  is  reversed,  with  directions  for  further 
proceedings. 


J.  H.  Matheny  v.  Davis,  Gbeen,  Etc. 

Judgment  —  Execution  —  Injunction. 

Although  the  appellant  had  a  strict  legal  right  to  an  injunction  to  pre- 
vent the  collection  of  the  executions,  so  far  as  he  had  paid  them  subse- 
quent to  the  judgment,  yet  he  had  no  right  to  stay  the  collection  of 
that  part  of  the  judgment  which  remained  unsatisfied. 

APPEAL  FROM   MERCER  CIRCUIT  COURT. 
June  8,  1866. 

Opinion  of  the  Court  by  Judge  Williams: 

At  the  April  term,  1861,  of  the  Mercer  Circuit  Court,  appellees 
recovered  against  appellant  and  his  son  judgment  for  $459.02, 
with  interest  from  September  27,  1860,  also  $2,144.96,  with  in- 
terest from  June  2,  1860,  subject  to  the  following  credits: 
$974.50,  July  2,  1860;  $300,  October  12,  1860,  and  $795.12, 
March  22,  1860,  There  were  other  judgments  rendered  at  the 
same  term  in  favor  of  same  plaintiff  against  several  defendants, 
but  the  main  controversy  in  this  suit  is  as  to  the  latter  credit. 
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The  first  of  the  above-named  notes  is  dated  March  27,  1860, 
at  six  months'  time,  the  latter  is  dated  June  1,  1860,  due  one  day 
thereafter. 

The  first  two  credits  are  entered  on  the  note  for  $2,144.96,  but 
the  credit  for  $795.12  is  not  entered  on  either  note,  but  is  given 
on  the  judgment  by  the  clerk. 

The  suit  was  brought  by  Jas.  Harlan,  Jr.,  as  attorney  foi 
plaintiffs,  and  he  states  in  his  deposition  that  this  credit  was  foi 
certain  debts  included  in  his  receipt  to  Matheny  &  Son,  dated 
February  22,  1861,  filed  as  an  exhibit  (B)  by  appellant,  and  that 
after  the  judgment  was  rendered  the  amount  of  the  credit  was 
agreed  on  between  appellant  and  himself,  and  the  memorandum 
banded  to  the  clerk,  and  that  tho  credit  should  have  been  of  1860, 
which  the  clerk  did  through  mistake. 

Harlan's  statement  is  rendered  the  more  imposing  from  the 
fact  that  both  notes  bear  date  after  the  date  of  the  credit  as 
entered  by  the  clerk,  also  because  it  comes  after  the  other  two 
credits  which  also  bear  a  subsequent  date,  but  by  making  it  bear 
date  as  of  March  22,  1861,  it  then  becomes  a  payment  after  the 
existence  of  the  notes  and  its  proper  and  natural  place  as  a  credit 
comes  after  the  other  credits  which  are  of  anterior  date. 

Harlan,  however,  states  positively  that  no  such  credit  Avas  on 
the  notes  when  they  came  to  his  hands ;  none  such  were  claimed  by 
Matheny,  that  he  had  several  interviews  with  Matheny  before 
suit  was  brought  relative  to  these  notes  and  the  amount  due,  etc., 
and  that  this  was  all  the  credit  due  on  account  of  the  notes  placed 
in  his  hands  by  Matheny  for  appellees'  benefit. 

After  judgments  with  these  credits,  etc.,  Matheny  replevied  and 
then  raised  no  objection  on  account  of  credits. 

The  collection  of  the  executions  was  placed  imder  the  control 
of  another  attorney,  Poston,  who  received  various  payments  at 
different  times. 

Matheny  claiming  he  had  fully  paid  the  judgments  obtained  an 
injunction,  on  the  final  hearing  of  which  the  court  adjudged  that 
the  credit  of  $795.12,  entered  on  the  judgment  as  of  March  22, 
1860,  should  have  been  entered  as  of  ^farch  22,  1861,  and  was  for 
the  debts  included  in  Harlan's  receipt,  Exhibit  B,  and  after 
allowing  all  subsequent  payments  made  to  Poston,  adjudged  that 
Matheny  still  owed  on  the  judgment  $1,400,  and  dissolved  th^ 
injimction  as  to  this  amount  w'ith  10  per  cent,  damages,  from 
which  Matheny  has  appealed. 
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Matheny  doubtless  had  the  right  to  enjoin  for  all  credits  subse- 
quent to  the  judgment,  and  so  far  the  court  correctly  perpetuated 
the  injunction ;  as  to  these,  however,  there  seems  to  have  been  no 
controversy,  and  so  far  as  the  court  adjudged  that  Matheny  was 
entitled  to  credits  Poston  was  willing  to  allow  them  without  liti- 
gation. It  is  evident  from  the  previous  statement  to  allow 
Matheny  the  credit  for  $795.12,  as  of  March  22,  1860,  and  then 
allow  him  for  the  debts  included  in  Harlan's  receipt  (Exhibit  B) 
would  be  allowing  him  twice  for  the  same  payments,  and  do  ap- 
pellees gross  injustice.  The  court  correctly  regarded  this  as  a 
credit  for  the  debts  in  Harlan's  exhibit  so  far  as  Harlan  had 
agreed  to  credit  the  judgment,  and  as  of  the  date  of  March  22, 
1861,  instead  of  1860.  If  there  are  any  debts  in  this  receipt  not 
credited  on  the  judgment  of  course  it  will  be  a  proper  subject  of 
settlement  and  account  between  Harlan  and  Matheny,  but  can- 
not go  as  a  credit  on  appellant's  judgments. 

Although  appellant  had  a  strict  legal  right  to  an  injunction  to 
prevent  the  collection  of  the  executions  so  far  as  he  had  paid  them 
subsequent  to  the  judgment,  yet  he  had  no  right  to  stay  the  col- 
lection of  that  part  of  the  judgments  which  remained  unsatisfied; 
therefore,  the  court  committed  no  error  in  adjudging  10  per  cent 
damages  on  this  unpaid  amount. 

Wherefore,  perceiving  no  error,  the  judgment  is  affirmed. 


Cornelius  X.  Abell  et  al.  v.  D.  A.  Dupabcy  et  al. 

Sale  of  Land  by  Commissioner  —  Advertisement. 

The  failure  of  a  commissioner  to  advertise  the  terms  of  a  sale  as  re- 
quired by  the  judgment  is  error. 

APPEAL   FROM   ADxVER   CIRCUIT   COURT. 
June  8,  1866. 

OrixioN  OF  THE  Court  by  Judge  Peters  : 

In  a  proceeding  in  the  court  below  by  Duparcy  against  appel- 
lants, to  enforce  a  lien  on  their  adjoining  tract  of  land,  for  the 
unpaid  purchase  price,  a  sale  was  ordered  to  be  made  on  the 
premises,  "  on  a  credit  of  nine  months,  at  public  auction,  after  the 
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time,  terms  and  place  of  sale,  being  advertised  for  fifteen  days  at 
the  courthouse  door  in  Columbia,  and  at  three  other  public  places 
in  Adair  county,  one  of  which  to  be  on  the  land  to  be  sold,"  etc. 

A  report  was  made  by  the  commissioner,  in  which  he  states 
that  he  proceeded  to  sell  the  land  on  the  premises  on  the  23d  day 
of  December,  1863,  and  more  having  been  bid  for  it  than  the  debt, 
with  interest  and  cost,  he  then  offered  to  sell  to  whoever  "  would 
pay  the  debt  for  the  least  number  of  acres,''  the  land  sold  to  be 
taken  off  of  the  "  northeast  comer  of  the  tracts,  taking  the  tracts 
in  a  body,  and  Cornelius  N.  Abell  agreed  to  pay  said  debt,  etc., 

for acres  less  than  the  whole  amount  of  said  land,"  but  he 

failed  to  execute  bond  as  required  by  the  judgment,  and  the  com- 
missioner on  the  same  day  proceeded  to  sell  the  land  again,  and 
Joseph  M.  Young,  being  the  highest  bidder,  became  the  purchaser 
at  the  price  of  $1,749,  and  executed  bond  as  required  by  the  judg- 
ment. He  further  reports  that  "  the  land  was  advertised  as 
directed  by  the  judgment  except  the  credit  required  to  be  given, 
which  through  mistake  was  advertised  for  six  months  instead  of 
nine  months  as  the  judgment  required." 

Appellants,  upon  the  filing  of  said  report,  opposed  its  confirma- 
tion and  moved  to  quash  the  sale,  and  asked  upon  an  affidavit  of 
Samuel  Abell  to  continue  the  motion  to  set  aside  the  sale,  on 
account  of  the  absence  of  witnesses  by  whom  he  could  prove  the 
land  was  sold  for  less  than  its  value ;  the  names  of  the  witnesses 
are  given,  and  it  is  stated  in  the  affidavit  that  they  have  been 
summoned  to  attend  the  court  on  that  day  to  give  evidence  on 
the  trial  of  said  motion,  and  the  affiant  further  stated  that 
Hendrickson,  one  of  the  witnesses  summoned,  and  who  was  absent, 
had  stated  to  him  the  land  was  worth  $3,000,  and  he  would  give 
that  amount  for  it;  that  hje  believed  Hendrickson  would  give 
$3,000  for  the  land,  and  he  was  able  to  do  so. 

The  motion  for  a  continuance  was  overruled,  the  sale  confirmed, 
and  Abell  and  wife  have  appealed. 

It  clearly  appears  from  the  report  of  the  commissioner  that 
early  in  the  bidding  more  was  bid  for  the  land  than  was  sufficient 
to  pay  the  principal,  interest,  and  cost;  by  whom  that  bid  was 
made  does  not  appear ;  then  C.  N.  Abell's  bid  was  to  pay  the  sum 
to  be  raised,  for  a  less  number  of  acres  than  the  whole,  but  failing 
to  execute  the  requisite  bond,  the  land  was  again  put  up;  these 
facts,  together  with  the  statement  of  Samuel  Abell,  as  to  what 
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Hendrickson  would  give  for  the  land,  conduce  strongly  to  show 
that  the  land  was  sold  for  much  less  than  its  fair  value.  And  it 
is  furthermore  shown  by  the  report  of  the  commissioner  that  he 
did  not  advertise  the  sale  as  required,  and  the  law  was  not  com- 
plied with  in  that  particular.  This  failure  of  the  commissioner 
to  advertise  the  terms  of  the  sale,  as  he  was  required  by  the  judg- 
ment, may  have  prevented  bidders  from  attending  the  sale  and 
caused  the  land  to  sell  for  much  less  than  it  would  have  done  if 
the  credit  had  been  advertised  as  prescribed. 

He  was  the  mere  ministerial  agent  of  the  court,  the  judgment 
was  his  authority,  and  it  was  his  duty  strictly  to  obey  it ;  if  he  had 
the  power  to  advertise  the  sale  on  terms  different  from  those  pre- 
scribed in  the  judgment,  he  would  by  a  like  mode  of  reasoning 
have  the  power  to  dispense  with  a  notice,  or  advertisement  of  sale, 
altogether.  Sales  made  under  such  circumstances  should  not  be 
sanctioned  and  confirmed. 

Whether  a  sale  of  the  land  will  pass  to  the  purchaser  the 
engine,  fixtures,  etc.,  for  the  steam  distillery  on  the  same  is  a 
question  not  now  properly  before  us,  and  we  will  not  express  any 
opinion  on  it. 

But  for  the  reasons  herein  stated,  the  judgment  is  reversed,  and 
the  cause  remanded,  with  instructions  to  sustain  the  exceptions  to 
the  report  of  the  commissioner,  and  set  aside  the  sale  of  the  land. 


XoRTiiciTTT  r.  Stebman. 

Sale  of  Land  —  Fraud  —  Dfisrepresentation  —  Failure  of  Title —Assignment 
of  Note  —  Proper  Parties  —  Defense  —  Burden  of  Proof. 

Where  the  defendant  interposes  the  plea  of  fraud,  misrepresentation, 
and  failure  of  title  in  a  suit  by  an  assignee  of  a  purchase-money  note  to 
enforce  its  collection  the  grantor  or  his  representative  is  a  necessary 
party,  and  the  issue  devolves  on  the  defendant  a  burden  of  proving  it. 

APPEAL  FBOM   GBA^'T   CIRCUIT   COURT. 
September  24,  1836. 

Opinion  of  the  Coubt  by  Judge  Hardin  : 
This  was  an  action  brought  by  the  appellee  as  assignee  of  W.  B. 
Nail  against  the  appellant,  Northcntt,  upon  a  note  given  by  the 
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latter  to  Nail  for  $820,  dated    April    25,    1859,    and    payable 
lOth  of  March,  1861.     The  defendant  filed  his  answer  alleging 
that  the  consideration  of  the  note  was  the  remainder  of  the  price 
of  a  tract  of  441  acres  of  land  sold  to  him  by  Nail  at  the  price  of 
$2,678,  conveyed  to  him  by  a  deed  reserving  no  lien,  but  with  a 
warranty  to  the  effect  that  in  case  any  part  of  the  land  should  be 
recovered  under  another  and  better  title,  Xall  would  refund  a  due 
proportion  of  the  purchase  money  and  the  legal  costs  incurred  in 
resisting  such  recovery,  and  that  one  Lewis  Myers  claims  about 
200  acres  of  the  land,  and  w^as  in  possession  of  it  by  his  tenants 
before  the  sale.     That  this  200  acres  is  included  within  an  inter- 
ference of  the  patent  boimdaries  of  James  Mosely,  under  whom 
Myers  claims,  and  of  Crittenden,  under  whom  Xall  claimed,  and 
never  was  in  the  possession  of  Nail;  that  since  his  purchase  he 
has  sued  Myers  but  ^^  is  satisfied  ^ilyers  will  recover  of  him  the 
200  acres."     He  further  alleges  fraud  and  misrepresentation  on 
the  part  of  Nail  in  making  the  sale,  and  that  Nail  is  dead  and  his 
estate  insolvent.     The  answer  further  alleges  that  defendant  is 
liable  as  Nail's  security  to  Thomas  S.  Brown,  in  a  note  given  in 
April,    1859,   for   about   $300.      The    answer   embodies   certain 
specific  interrogations  to  be  answered  by  Sterman  against  whom 
it  is  made  a  cross-petition  for  the  purpose  of  setting  off  the  alleged 
liability  to  Brow^n,  and  loss  by  breach  of  said  warranty  against  the 
note,  but  does  not  bring  Brown  or  Nail  or  his  representatives 
before  the  court.     The  important  averments  of  the  cross-petition 
are  controverted  by  the  answers  of  Sterman  thereto,  who  denies 
both  the  alleged  death  and  insolvency  of  Nail. 

The  record  shows  that  Northcutt  afterward  offered  to  file  an 
amended  answer,  which  the  court  refused  to  permit,  but  no  such 
abuse  of  judicial  discretion  appears  to  have  been  thus  committed, 
as  would  on  that  account  authorize  a  reversal  in  this  court. 

On  this  state  of  the  pleadings  the  court  gave  judgment  for  the 
plaintiff,  which  the  defendant  has  brought  to  this  court  for  re- 
vision. 

We  perceive  no  error  in  the  judgment.  If  the  defendant,  now 
appellant,  had  brought  the  necessary  parties  before  the  court  on 
his  cross-petition,  which  he  failed  to  do,  it  might  still  be  unneces- 
sary for  this  court  to  determine  whether  the  answer  presents 
prima  facie  a  defense  to  the  action,  for,  assuming  that  it  does, 
the  issue  certainly  devolved  on  the  defendant  the  burden  of 
proving  it. 
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In  this  he  is  not  sustained  by  the  answer  of  Sterman  or  any 
sufficient  evidence  in  the  cause. 

Wherefore,  the  judgment  is  affirmed^  with  directions  to  render 
judgment  against  the  defendant,  Northcutt,  for  10  per  cent,  dam- 
ages on  the  amount  of  the  judgment  suspended  by  the  supersedeas 
herein. 


Saffell  et  al.  v.  Butts  et  al. 

Wills  —  Devise  for  Life  —  Undivided  Interest  —  Tenants  in  Common  —  Devise 
of  Life  Estate — ^Heirs'  Interest  No  Greater  than  Devisor  —  Sale  by  Infant 
—  Repudiation  —  Restitution  —  Defective  Petition  —  Death  Without  Issue. 

1.  The  will  of  Perry  devised  to  his  daughter  for  life  an  undivided  por- 
tion of  his  homestead,  and  her  occupancy  of  the  whole  of  it  after  the 
testator's  death  should  be  presumed  to  have  been  in  common  with  his 
heirs. 

2.  The  devise  of  the  remainder  to  her  three  children  passed  to  them 
no  other  interest  in  fee  simple  than  she  had 'as  devisee  for  life;  after 
the  death  of  their  father,  they  became  entitled  to  the  whole  tract. 

3.  The  sale  of  an  infant's  land  is  voidable  by  his  heirs,  but  there  is  no 
intimation  that  the  infant  ever  intimated  his  intention  to  repudiate  the 
sale  on  the  plea  of  his  infancy,  and  he  died  two  days  after  he  became 
twenty- one. 

4.  Neither  an  infant  nor  any  one  else  can  repudiate  his  sale  of  land 
without  restitution. 

6.  The  petition  only  alleges  that  the  plaintitfs  are  half-brothers  and 
sisters  to  the  deceased.  The  simple  fact  of  propinquity  does  not  show 
heirship;  death  without  issue  is  indispensable,  and  it  is  neither  alleged 
nor  proven. 

APPEAL   FROM   ANDEESON    CIRCUIT    COURT. 
June  12,  1866. 

Opiniox  of  the  Court  by  Judge  Robertson  : 
As  tlie  will  of  John  Perry,  Sr.,  devised  to  Bis  daughter,  Eliza- 
beth James,  for  life,  only  an  equal  undivided  portion  of  his 
homestead  farm,  her  occupancy  of  the  whole  of  it,  after  the  tes- 
tator's death,  should  be  presumed  to  have  been  in  the  character 
of  tenant  in  common  with  his  heirs,  and  if  she  occupied  it  for  her 
own  exclusive  benefit  before  the  purchase  of  it  by  her  husband, 
William  James,  Sr.,  she  could  have  done  so  rightfully,  only  by 
the  voluntary  or  purchased  concession  of  her  coheirs.  •  And  the 


Saffexx.  et  al.  v.  Butts  et  al.  251 


Opinion  of  the  Court. 


devise  of  the  remainder  to  her  three  children  by  James  passed  to 
thera  no  other  interest  in  fee  simple  than  she  held  as  devisee  for 
life.  Consequently,  the  decretal  sale  and  conveyance  to  William 
James,  Sr.,  did  not  divest  his  children  of  their  interest  as  devisees 
in  remainder  which  they  still  retained.  After  the  death  of  the 
father  and  mother  they  became  entitled  to  the  whole  tract  by 
descent  as  the  only  heirs  of  their  intestate  father. 

The  subsequent  interallotment  among  them  vested  the  exclusive 
title  in  William  James,  Jr.,  to  lot  Ko.  2,  containing  102  acrcH. 
It  appears  that,  in  1849,  four  years  after  the  partition,  this  lot 
was  sold  to  Witherspoon  by  the  two  brothers  of  said  William,  Jr., 
one  of  whom  was  his  guardian,  and  that  the  vendee  immediately 
entered  on,  and  continued  to  occupy  it,  as  his  own  until  he  sold 
it  to  another  who  occupied  as  owner  until  he  also  sold ;  and  that 
the  appellants  have  continued  the  occupancy  as  subpurchasers  un- 
der Witherspoon,  to  whom  a  conveyance  of  the  legal  title  is  alleged 
to  have  been  made,  but  is  not  copied  in  the  record  of  this  suit. 

There  is  no  ground  for  presuming  that  the  vendors  to  Wither- 
spoon had  legal  authority  to  bind  W,  James,  Jr.,  by  their  sale. 
Kor  is  there  any  intimation  that,  though  he  must  have  been  ac- 
quainted with  the  transaction,  he  ever  disclaimed  authority  to 
sell  or  indicated  an  intention  to  repudiate  the  sale  on  the  plea  of 
his  infancy;  and  he  died  two  days  after  he  became  twenty-one 
years  old.  Nevertheless,  we  may  presume  that  the  sale  was  void- 
able by  his  heirs.  But  the  appellees,  who  claim  as  a  portion  of 
his  heirs  of  the  half-blood,  do  not  seek  to  avoid  the  sale  on  ac- 
count of  his  infancy ;  and  could  not  avoid  it  on  that  or  any  other 
apparent  ground  without  restitution  of  the  consideration  paid  by 
Witherspoon,  and  which  is  not  required  by  the  decree  of  the  Cir- 
cuit Court  adjudging  them  entitled  to  a  portion  of  the  land  as 
heirs  of  William  James,  Jr. ;  nor  have  they  shown  that  they  are 
Lis  heirs  or  any  portion  of  them.  Their  petition  only  alleges,  on 
that  vital  point,  that  they  are  his  half-brother  and  sister;  and, 
as  suchj  entitled  to  a  part  of  the  land  they  claim  in  this  suit.  But 
the  simple  fact  of  propinquity  does  not  show  heirship;  death 
without  issue  is  equally  indispensable,  and  the  latter  fact  is 
neither  alleged  nor  proved.  The  allegation  that,  as  half-brother 
and  sister,  the  appellees  are  entitled  to  an  interest  in  the  land,  is 
only  their  assumption  or  deduction  of  law  without  an  allegation 
of  all  the  facts  necessary  to  sustain  it.     They  could  not  be  his 
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legal  heirs  without  proof  that  he  died  without  issue;  and,  as  Just 
stated,  there  is  neither  proof  nor  even  allegation  of  that  fact.  His 
age  is  the  only  apparent  circumstance  that  squints  at  such  proof. 
We  cannot  judicially  presume,  simply  from  the  age  of  William 
James,  Jr.,  that  he  died  without  issue,  especially  when  there  has 
been  no  attempt  to  prove,  in  any  other  way,  a  fact  which,  if  it 
existed,  was  so  plainly  and  easily  susceptible  of  direct  and  positive 
proof.  Totally  failing  in-  such  proof,  the  appellees  failed  to  estab- 
lish their  title,  which  was  denied  by  the  appellants.  Dudley  v. 
Grayson,  6  Mon.  263. 

Wherefore,  the  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded,  with  instructions  to  dismiss  the  petition. 


Cyrus  Riddle  v.  Simpson  Oldham. 

Discontinuance  of  Suit — Cross-petition. 

When  Lindsey  discontinued  his  suit  against  Oldham,  who  was  thereby 
put  out  of  court,  his  cross-petition  against  RiddeU  had  no  basis  upon 
which  to  stand,  therefore  fell  dead. 

APPEAL   FROM   GRANT   CIRCUIT   COURT. 
September  25,  1866. 

Opinion  of  the  Court  by  Judge  Robertson  : 

Oldham's  cross-petition  against  Riddle  sought  a  judgment 
against  him  only  in  the  event  of  a  rescission  of  his  contract  and  a 
loss  of  his  land  in  the  suit  of  Lindsey  against  Kiddle  and  himself, 
and  Kendal  and  others. 

But  Lindsey  discontinued  his  suit  as  against  Oldham,  ^vho  'was 
thereby  put  out  of  court,  and,  therefore,  there  neither  was,  nor 
could  have  been,  any  decree  against  him.  Consequently,  his  cross- 
petition  having  no  basis  to  stand  on,  fell  dead  and  could  not  have 
been  revived  without  a  supplement  allegation,  that  notwithstand- 
ing his  abandonment  of  his  suit  against  him,  had  afterward  so 
proceeded  as  to  recover  liis  land.  But  the  record  does  not  show 
any  such  supplemental  averment,  and  does  show  that  Lindsey's 
decree  did  not  touch  Oldham  or  his  interest. 

Wherefore,  according  to  the  record  now  before  us,  there  was 
no  foundation  for  the  judgment  in  Oldham's  favor  against  Riddle 
which  the  latter  now"  seeks  to  reverse. 
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That  judgment,  being  thus  baseless  and  palpably  erroneous,  is 
reversed  and  the  cause  remanded,  with  instructions  to  adjudge 
expressly  a  formal  dismission  of  Oldham's  cross-petition  against 
Riddle. 


\\\  T.  Simmons,  for  appellant. 


S.  B.  Kelly  v.  H.  B.  Kelly. 

Judgment  in  Quarterly  Court  on  Purchase-money  Note  —  Injunction  —  Failure 
of  TiUe. 

In  a  suit  to  enjoin  the  collection  of  a  judgment  in  a  quarterly  court 
on  a  purchase-money  note,  on  account  of  the  failure  of  title,  it  is  proper 
to  obtain  the  order  for  the  injunction  in  a  quarterly  court,  as  no  other 
court  has  jurisdiction,  and  the  case  should  then  be  transferred  to  the 
Circuit  Court,  as  the  title  to  the  land  is  involved. 

Premature  Action  —  Equity. 

Even  if  the  petition  be  regarded  as  premature,  yet  as  it  shows  a  present 
equity  it  will  be  sustained. 

APPEAL  FROM  ESTILL  CIRCUIT   COURT. 
June  6,  186B. 

Opinion  of  the  Court  by  Judge  Marshall: 
As  the  petition  of  S.  B.  Kelly  alleges  that  H.  B.  Kelly  has  no 
title  to  the  land  for  which  the  note  on  which  the  judgment  was 
rendered  had  been  executed,  and  also  alleges  that  said  H.  B. 
Kelly  is  insolvent,  there  is  equitable  ground  for  suspending  the 
coercion  of  that  judgment  by  injunction,  although  the  time  for 
conveying  the  land  has  not  yet  arrived,  and  as  the  judgment  on 
the  note  was  rendered  by  the  quarterly  court,  and  by  section  of 
the  Code,  it  could  be  enjoined  by  no  other  court.  It  was  proper 
to  file  the  petition  and  obtain  the  order  for  the  injunction  in  tnat 
court,  and  the  fact  that  the  case  on  the  petition  involves  the  title 
to  land  w^hich,  by  section  25  of  the  Code,  is  not  to  be  effected  by 
any  judgment  of  the  quarterly  court,  made  it  proper  that  the  case 
should  be  transferred  to  the  Circuit  Court. 

Thus  far,  therefore,  there  was  no  error  in  the  proceeding;  but, 
as  already  said,  the  petition  contains  equitable  ground  for  an  in- 
junction, temporary  at  least,  and  although  the  prayer  that  the 


254  Kentucky  Opinions. 

Opinion  of  the  Court. 

contract  be  specified,  executed  if  the  defendant  has  title,  or  that 
if  he  has  no  sufficient  title  it  be  rescinded,  cannot,  at  once,  be 
granted.  It  may  be  understood  as  referring  to  the  period  which 
will  come  during  the  present  year,  when,  according  to  the  terms 
of  the  contract  it  should  be  completely  executed  by  full  payment 
on  the  one  side,  and  the  conveyance  of  a  good  title  on  the  other. 

Even  if  the  petition  for  the  mere  purpose  of  an  execution  or 
rescission  of  the  contract  might  be  regarded  premature,  yet,  as  it 
shows  a  present  equity  for  an  injunction,  as  well  as  probably  giv- 
ing no  ground  for  the  future  action  of  the  court  in  behalf  of  the 
plaintiff,  we  are  of  opinion  that  the  Circuit  Court  erred  in  sus- 
taining the  demurrer  to  it. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded, 
with  direction  to  overrule  the  demurrer  to  the  petition,  and  for 
further  proceedings  not  inconsistent  Avith  this  opinion. 


The  Philadelphia  Bank  v.  W.  E.  Rice  et  al. 

Ez^ution  —  Levy  —  Venditioni  Exponas. 

Had  the  execution  been  so  levied  oh  Joe^  as  to  authorize  a  sale,  the 
venditioni  exponas  addressed  to  a  sheriff  of  a  different  county  did  not 
authorize  the  caption  or  sale  of  Joe  after  he  had  gone  to  Montgomery 
county  from  Fleming,  where  the  levy  purported  to  have  been  made; 
the  only  legal  process  to  take  and  sell  him  by^  execution  was  a  new  fi.  fa. 
to  Montgomery  county. 

Same  —  Refusal  to  Surrender  Joe. 

If  either  of  the  appellants  refused  to  surrender  Joe  to  be  sold  by  the 
sheriff  of  Montgomery  county  under  the  v€nditio7ii  exponas  he  violated  no 
law. 

APPEAL   FROM   FLEMING   CIRCUIT   COURT. 

September  21,  1866. 

Opinion  of  the  Court  by  Judge  Robertson  : 
It  seems  to  this  court  that  the  judgment  in  this  ease  is  as  liberal 
for  the  appellant  as  he  had  any  right  to  expect. 

It  is  not  certain  that  the  execution  debtor  had  such  a  right  to 
Joe,  or  to  the  possession  of  him,  as  would  have  justified  the  sheriff 
in  taking  him  from  the  bailee  for  hire.     Xor,  if  Joe  was  legally 
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subject  to  levy  and  sale,  does  it  appear  that  the  appellants  or 
either  of  them  ever  prevented  or  attempted  to  elude  the  levying 
the  fi.  fa.  on  Joe^  or  that  it  was  ever  legally  levied  on  him.  But, 
had  it  been  so  levied  as  to  authorize  a  sale,  the  venditio  exponas 
addressed  to  a  different  sheriff  of  a  different  county  did  not 
authorize  either  the  caption  or  sale  of  Joe.  After  he  had  gone  to 
Montgomery  from  Fleming,  where  the  levy,  such  as  it  may  have 
been,  purported  to  have  been  made,  the  only  legal  process  for  tak- 
ing and  selling  him  by  execution  was  a  new  fi.  fa.  to  Montgomery. 
Therefore,  if  either  of  the  appellants  refused  to  surrender  Joe  to 
be  Bold  by  the  sheriff  of  Montgomery,  under  the  vendiiio  he  vio- 
lated no  law,  nor  did  any  wrong  to  the  appellant. 

Wherefore,  the  judgment  dismissing  the  appellant's  petition  for 
damages  seems  clearly  right,  and  is  hereby  affirmed. 


Samuel  Peteb  and  D.  M.  Habbeb  v.  James  Febbell. 

Corporation  —  Denial  of  Eziitence  —  Estoppel. 

A  party  executing  a  note  to  a  corporation  is'  estopped  to  deny  that 
such  a  corporation  existed  as  was  described  in  the  note. 

SlectiOB  of  President. 

Where  the  book  containing  the  proceedings  of  a  corporation  shows  that 
the  president  was  elected  it  must  be  assumed  that  notice  of  the  election 
was  given  in  absence  of  proof  to  the  contrary. 

President  May  Assign  Note. 

The  president  of  a  corporation  having  a  note  had  the  right  to  assign 
it  in  discharge  of  a  liability  of  the  company.  His  assignment  passed  the 
legal  title  to  the  note. 

APPEAL  FBOM  WASHINGTON  CIBCUIT  COUBT. 
October  4,  1866. 

Opinion  of  the  Coubt  by  Judge  Peteks  : 

The  ruling  of  the  court  in  granting  appellee  a  new  trial  might 
haTe  been  erroneous,  but  even  if  it  was  it  was  waived  by  a  failure 
of  appellants  to  accept  thereto. 

It  is  alleged  in  the  petition  that  note  was  executed  to  the  presi- 
dent and  directors  of  the  Maxville  &  Willisburg  Turnpike  Eoad 
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Company,  meaning  thereby  that  it  was  intended  for  the  Maxville, 
Willisbiirg  &  Buckfork  Tnmpike  Eoad  Company.  That  is  not 
controverted  in  the  answer,  and  if  it  were,  appellee  would  be 
estopped  by  his  note  from  denying  that  the  Turnpike  Road  Com- 
pany, such  as  is  described  in  the  note,  existed. 

Nor  do  we  think  that  the  word  president,  added  after  the  name 
of  Uriah  Shewmaker,  is  to  be  regarded  as  a  mere  descriptio 
persona.  The  note,  on  its  face,  is  made  payable  to  the  president 
and  directors  of  the  company  therein  described,  and  the  adjunct 
must  be  construed  to  refer  to  the  president  of  the  company  named 
in  the  note;  no  other  construction  would  be  either  logical  or 
legitimate. 

On  the  trial  the  book,  containing  the  proceedings  of  the  corpora- 
tion, was  produced,  from  which  it  appears  that  Shewmaker  was 
elected  president  of  the  company,  and  in  the  absence  of  proof  to 
the  contrary  we  must  assume  that  notice  of  the  time  and  place 
of  the  election  was  given,  and  that  the  same  conformed  to  the 
requirements  of  the  act  of  incorporation,  and  although  but  five 
seem  to  have  voted,  they  may  have  owned  the  greater  part  of  the 
stock  of  said  company ;  but  be  that  as  it  may,  there  is  no  evidence 
conducing  to  show  that  the  election  of  Shewmaker  was  not  in  con- 
formity to  the  charter,  and  being  the  president  of  the  company 
and  having  the  note,  he  had  the  authority  to  assign  it,  in  dis- 
charge of  the  liabilities  of  said  company,  which  was  done  as 
appears  by  the  assignment  and  is  not  controverted.  His  assign- 
ment passed  the  legal  title  of  the  paper  to  the  assignees,  and  no 
other  parties  than  those  on  the  record  were  necessary.  It  is  al- 
leged in  the  petition  that  by  the  initials  "  D.  M.,"  in  the  assign- 
ment, were  meant  D,  M.  Harber^  and  it  is  not  denied  in  the  answer. 
The  court,  Judge  Hardin  not  sitting  in  the  case,  cannot  concur 
with  the  circuit  judge  in  the  instruction  to  the  jury  to  find  as  in 
case  of  a  nonsuit.  Wherefore,  the  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  grant  a  new  trial,  and  for  fur- 
ther proceedings  not  inconsistent  herewith. 

Hardin  &  McSlooy,  for  appellants. 

B.  J.  Brown,  for  appellee.  ! 
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Hancock  et  al.  r.  Payne  ot  al. 

Rew  Trial  —  Verdict  —  Weight  of  Evidence. 

This  court  will  not  award  a  new  trial  becauxe  the  verdict  is  against 
the  weight  of  evidence  after  the  court  below  has  refused  it  on  that 
ground. 

Objection  to  Erroneout  Instructions. 

Unless  objections  are  made  at  the  time  instructions  are  offered  the 
errors  in  them,  if  any,  are  to  be  considered  and  treated  as  waived. 

APPEAL  FROM  OWEX  CIRCUIT  COURT. 
October  1,  1866. 

Opinion  of  the  Court  by  Judge  Peters  : 

This  case  has  been  submitted  to  and  passed  upon  by  two  juries, 
and  the  verdict  on  each  trial  was  unfavorable  to  appellants. 

The  evidence  adduced  on  the  first  trial  is  not  before  us,  and 
although,  as  an  original  question,  our  conclusion  might  have  been 
diflFerent  from  that  of  the  last  jury,  still  we  cannot  say  that  the 
verdict  is  so  flagrantly  against  the  weight  of  evidence  as  to  author- 
ize us  to  interpose  and  award  another  trial  after  the  court  below 
had  refused  it. 

On  the  subject  of  the  instructions  to  the  jury  tw^o  were  given  on 
motion  of  appellees,  and  even  if  there  was  any  error  in  either  of 
them  we  cannot  now  correct  it,  for  there  was  no  objection  at  the 
time  by  appellant  to  the  giving  them,  and,  as  has  been  repeatedly 
decided  by  this  court,  unless  objections  are  made  at  the  time 
instructions  are  offered,  the  errors  in  them,  if  any,  are  to  be  con- 
sidered and  treated  as  waived,  and  the  only  instruction  asked  by 
appellants  was  given,  no  available  error  to  appellants  is  perceived; 
consequently,  the  judgment  must  be  affirmed. 
17 
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»T.  F.  Luke  et  al.  r.  Wm.  Gunnell  et  al. 

Salt  of  Wife's  Land. 

The  sale  of  the  wife's  land  to  the  husband's  father  and  the  reconveyance 
by  the  father  to  the  husband  did  not  vest  the  wife's  title  in  husband,  as 
there  was  no  consideration  for  the  sale. 

Same  —  Bona  Fide  Purchaaer. 

The  subsequent  conveyance  of  the  land  by  the  husband  and  wife  was  by 
fraud  and  coercion,  yet  as  Johnson  was  a  bona  fide  purchaser  for  a 
valuable  consideration  without  notice  the  appellants,  since  her  death* 
cannot  reclaim  title. 

Same  —  Equity. 

The  appellants  are  equitably  entitled  to  recover  from  appellee  their 
interest  in  the  amount  paid  to  him  for  the  land. 


APPEAL  FBOM  SCOTT  CIRCUIT  COURT. 
October  1,  1866. 

Opinion  of  the  Court  by  Judge  Robertson  : 

It  does  not  appear  that  the  conveyance  of  the  land  of  the 
appellee's  wife  to  his  father  was  either  for  any  vahiable  considera- 
tion or  so  acknowledged  by  her  as  to  pass  her  title,  and,  conse- 
quently, his  father's  reconveyance  to  him  does  not  seem  to  have 
vested  her  title  in  him.  But,  although  it  is  quite  apparent  that 
the  subsequent  conveyance  of  the  land  to  Johnson  by  the  appellee 
and  his  wife  was,  so  far  as  she  was  concerned,  superinduced  by 
fraud  and  virtual  coercion,  yet,  as  Johnson  was  apparently  a 
bona  fide  purchaser  for  a  valuable  consideration'  without  notice, 
the  appellants  cannot,  by  her  representatives,  since  her  death, 
reclaim  the  title. 

But  the  appellants  are  equitably  entitled  to  recover  from  the 
appellee  their  distributable  interest  in  the  amount  paid  to  him  for 
the  land  by  Johnson.  He  has  failed  to  show  that  the  sale  to  John- 
son was  made  to  reimburse  money  alleged  to  have  been  advapced 
to  the  use  of  the  appellants  and  their  mother.  Xo  such  advance 
has  been  satif^factorily  established ;  and  if  anv  had  been  made,  we 
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might  reasonably  presinne  that  it  had  been  refunded  liy  the 
appellee's  sale  of  two  other  smaller  tracts  of  land  and  by  il orris' 
note  for  about  $1,100,  payable  to  his  deceased  wife  as  guardian. 

Wherefore,  the  judgment  dismissing  the  petition  of  the  appel- 
lants is  reversed,  and  the  cause  remanded  for  a  judgment  in  their 
favor  against  the  appellee  as  herein  before  indicated,  with  legal 
interest  from  the  time  of  payment  by  Johnson. 


LrcAs  et  al.  r.  Temple  &  Barkkk. 

Interested  Witness  —  Bias. 

Hie  rule  of  law  is  if  the  witnens  regardn  hiniftolf  interested  thi.^  ex- 
cludes his  evidence  because  of  the  bias  this  estimated  interest  has  on  his 
mind,  and  does  not  depend  on  the  fact  whether  he  is  interested. 
Mortgage  on  Stock  of  Goods. 

When  all  the  original  stock  on  which  the  mortgage  was  given  had 
been  sold  the  lien  created  by  the  mortgage  was  gone,  as  the  stock  pur- 
chased after  the  mortgage  was  not  subject  to  it,  because  a  man  cannot 
legally  sell  or  convey  property  to  which  he  has  no  title. 

Iiery  of  Ezecntion  —  Indemnifying  Bond. 

An  officer  may  require  an  indemnifying  bond  before  he  levies  an  execu- 
tion, and  unless  he  does  so  and  notifies  the  execution  plaintiff  that  he 
desires  such  bond  it  is  his  duty  to  levy,  and  he  may  waive  such  bond  until 
he  does  levy  or  entirely  if  he  desires,  and  the  deputy  may  do  this  as  well 
as  the  sheriff. 

Hew  Trial. 

Newly -discovered  evidence  of  accumulative  nature,  which  could  have 
been  discovered  by  ordinary  diligence,  is  not  sufficient  to  entitle  the 
appellee  to  a  new  trial. 

APPEAL  FROM  GRANT  CIRCUIT  COURT. 
October  1,  1866. 

Opinion  of  the  Court  by  Judge  Williams: 

We  think  the  petition  snbstantially  sets  out  a  cause  of  action, 
hilt  if  the  slight  defect  suggested  be  conceded,  the  answer  and  ver- 
dict cures  this. 

The  deputy,  Ooinba,  was  to  have  a  share  of  the  profits  of  the 
office   for  his   services,   which   his    principal,    Lucas,    could   not 
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release,  but  required  his  own  release  thereof  to  Lucas  before  he 
could  become  divested  of  this;  therefore,  he  would  still  be  inter- 
ested in  the  result  of  this  suit,  as  any  judgment  in  favor  of  appel- 
lees nmst  be  predicated  on  a  nonperformance  of  official  duty  and 
to  the  extent  of  recovery  reduce  the  profits  of  the  office. 

Although  the  release  from  Lucas,  the  principal  sheriff,  to  Combe 
his  deputy,  we  think,  entirely  sufficient  to  release  him  from  re- 
sponsibility because  of  his  conduct  in  not  levying  appellee's  execu- 
tion, yet  he  seems  not  to  have  so  regarded  it,  as  he  evidently 
thought  something  further  must  be  done  to  perfect  it ;  the  rule  of 
law  is,  if  the  witness  regards  himself  interested,  this  excludes  his 
evidence  because  of  the  bias  this  estimated  interest  hs^s  on  his 
mind,  and  does  not  depend  upon  the  fact  whether  he  is  interested, 
and  if  he  is  interested,  this  excludes  him  because  of  the  fact,  how- 
ever, he  regards  himself  as  disinterested. 

Combs  was,  therefore,  an  incompetent  witness  on  either  ground. 

Craigg  had  assigned  the  note  to  appellees  upon  Kize,  upon 
w-hich  this  judgment  and  execution  was  had;  but  Temple  and 
Barker  had  released  him  first  by  their  Idches  in  not  prosecuting 
Kize  to  insolvency;  secondly,  by  their  direct  release  to  him,  he 
was,  therefore,  a  competent  witness  for  them. 

July  14,  1853,  T.  R  Kize  mortgaged  the  stock  of  goods  pur^ 
chased  of  Myers  &  Craigg  to  secure  the  payment  therefor.  By  the 
terms  of  the  mortgage  they  had  the  right  to  sell  the  goods  or  to 
remove  tliem  out  of  the  county;  they  were  to  keep  the  stock 
replenished  and  the  subsequent  purchases  were  also  to  be  liable 
to  the  mortgage ;  and  in  case  the  stock  of  goods  should  be  removed, 
then  another  stock,  in  another  house,  w^as  to  become  liable  to  the 
mortgage. 

The  stock  of  goods  had  been  removed  to  another  county,  and, 
after  being  offered  for  sale  some  considerable  time,  were  removed 
back  to  Grant 

Appellees  did  not  sue  out  their  execution  until  March  8,  1858, 
nearly  five  years  after  the  date  of  the  mortgage ;  we  cannot  doubt, 
but  that  most,  if  not  all,  of  the  original  stock  had  been  sold  —  a 
man  cannot  legally  sell  or  convey  property  to  w^hich  he  has  no 
title  —  besides  the  removal  of  the  goods  to  another  county,  as  the 
mortgagor  had  the  right  to  do  by  the  terms  of  the  mortgage, 
released  the  goods  and  substituted  others  in  their  place,  such,  at 
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least,  we  deem  the  legal  effect  of  the  provisions  of  the  mortgtige. 
The  stock  of  goods  on  which  appellees'  counsel  directed  Combs, 
the  deputy,  to  levy  their  execution  was,  therefore,  not  mortgaged 
to  secure  that  debt,  and  was,  therefore,  liable  to  levy,  if  they 
belonged  to  the  defendants  in  the  execution. 

By  section  709,  Civil  Cmle,  the  officers  required  to  levy  an 
execution  may  require  an  indemnifying  bond;  but  unless  he  does 
so,  and  notifies  the  execution  plaintiff  that  he  desires  such  bond, 
it  is  his  duty  to  levy,  and  he  may  waive  such  bond  until  he  does 
levy,  or  entirely  if  he  desires,  and  the  deputy  may  do  this  as 
effectually  as  the  principal  sheriff. 

The  attorney  for  appellees  did  offer  to  execute  such  an  indem- 
nity bond  when  he  directed  Combs  to  levy  the  execution  on  the 
stock  of  goods,  which  Combs  then  waived  until  after  he  should 
levy.  The  principal  sheriff  cannot,  therefore,  object  that  no  in- 
demnifying bond  was  executed  before  the  levy  should  have  been 
made. 

It  appears  from  the  evidence  that  the  real  estate  mortgaged  had 
lx?en  sold  under  a  decree  of  foreclosure,  and  that  it  was  greatly 
insufficient  to  pay  the  mortgage  debts;  tlie  court  could  not  go 
behind  this  decretal  sale  to  estimate  the  value  of  the  property 
and  the  jury  had  no  right  to  estimate  its  value,  but  the  parties 
stand  concluded  by  said  judgment  and  sale  so  long  as  it  remains 
unreversed  and  the  sale  undisturbed. 

As  the  instructions  given  conform  to  these  views  we  iXMTcive 
no  error  therein.  The  instructions  refused  are  incompatible  with 
those  given  and  with  this  opinion  and  were  properly  refused. 

The  newly-discovered  evidence  of  the  nature  of  the  goods  is 
merely  cumulative  and  could  have  been  discovered  by  ordinary 
diligence  previous  to  the  trial;  the  newly-disco\ered  letters  were 
in  the  hands  of  one  of  appellants'  attorneys  before  the  trial,  had 
he  deemed  them  of  importance  they  should  have  been  offen^I  in 
evidence,  the  failure  to  do  so  affords  no  reasons  for  a  new  trial. 
There  was  no  error  in  refusing  a  new  trial. 

Wherefore,  tlie  judgment  is  affirmed. 
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W.  L.  Vance  and  Wife  v,  M.  Vance  and  Wife. 

Wills  —  Proposal  —  Binding  Contract  —  Specific  Execution. 

To  make  a  proposition  by  a  father  to  devise  certain  land  to  a  daughter, 
upon  acceptance  or  approval,  legally  binding,  it  is  necessary  that  such 
purpose  or  intention  should  clearly  apjiear,  and  the  instrument  admit 
of  no  other  construction. 

Same. 

The  proposition  to  thus  devise  his  estate  carries  with  it  the  legal  in- 
tendment that  the  will  when  made  is  revocable,  and  even  though  called 
a  will,  yet  an  instrument  made  in  conformity  to  a  pre-existing  contract, 
valid  and  binding,  would  not  in  fact  be  a  will,  but  itself  a  contract  bind- 
ing on  both  parties. 

Same. 

To  make  a  contract  out  of  a  proposed  devise  of  an  estate  the  proposition 
should  have  shown  clearly  that  the  father  understood  that  he  was  dis- 
posing of  the  portion  of  his  estate  therein  embraced  by  contract,  and 
not  by  will. 

APPEAL   FEOM  BOYLE   CIRCUIT   COURT. 

June  21,  1866. 

Opinion  of  the  Court  by  Judge  Peters  : 

In  1849  the  appellees,  Morgan  Vance  and  Susan  P.,  liis  wife, 
resided  on  the  Mississippi  river,  below  the  city  of  Memphis,  in 
Tennessee,  and  her  father,  George  C.  Thompson,  then  resided  on 
21  large  and  very  valuable  estate  in  Mercer  county,  Kentucky. 

He  was  far  advanced  in  years,  in  feeble  health,  and  as  he  ex- 
pressed himself,  expected  *'  to  live  but  a  short  time.'' 

Thus  situated,  and  thus  impressed,  Thompson  desired  that  his 
daughter,  Mrs.  Susan  P.  Vance,  for  whom  he  then  entertained  the 
tenderest  parental  affection,  should,  with  her  husband,  remove  from 
Tennessee  and  settle  on  the  Ray  farm,  as  it  is  called,  near  him,  or 
reside  with  him;  and  during  the  year  1849,  wrote  them  a  letter, 
inviting  them  to  come  to  his  house,  and  make  preparations  for  a 
permanent  home  in  Kentucky. 

On  the  10th  of  October  of  that  vear,  if.  Vance  and  wife  were 
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at  her  father's,  and  while  in  his  house,  she  addressed  him  a  letter, 
substantially  as  follows : 

^^  The  short  conversation  we  had  has  led  me  to  think 
over  carefully  and  calmly  as  I  can,  the  proposal  made  to 
Morgan  and  me,  to  live  with  you  during  your  life,  or  so 
long  as  I  could  be  of  any  service  or  comfort  to  you,  ar- 
ranging our  plans  to  make  our  home  in  this  country,  and 
with  the  design  of  purchasing  out  the  other  heirs  of  this 
place,  whenever  it  may  be  for  sale,  which  you  secure  the 
chance  of,  by  arrangements  in  your  will,  and  will  clearly 
and  unreservedly  tell  you  my  feelings  about  it.  We 
came  here  to  see  you,  and  to  see  if  we  could  do  anything 
now  or  hereafter  to  add  to  your  pleasure  or  comfort 
without  any  connection  in  any  way  with  your  business 
or  property,  it  having  been  always  my  earnest  desire, 
that  my  husband  should  have  no  business  intercourse 
with  my  family,  and  this  has  deepened  by  all  that  had 
taken  place. 

"  So  far  as  my  presence,  or  carrying  out  the  warmest  de- 
sire of  my  life,  to  make  your  happiness,  by  all  in  my 
power,  is  connected,  there  is  no  hesitation  for  a  second, 
for  Morgan  or  myself.  Simple  duty,  even  without  the 
feeling  I  have  for  you,  teaches  us  both,  that  while  you 
need  us,  there  can  be  no  other  claim  so  strong.  To  do 
this,  of  course,  must  be  giving  up  all  plans  for  a  home 
of  our  own  for  the  time,  and,  consequently,  it  would  be 
greatly  to  our  pecuniary  advantage,  in  every  way,  and 
very  much  to  our  pleasure,  if  it  were  settled,  that  our 
home  for  life  was  to  be  here,  or  near  here,  so  as  to  enable 
Morgan  to  dispose  of  all  his  property,  and  invest  his 
means  here ;  besides  the  unspeakable  comfort  of  thus  re- 
moving the  necessity  of  his  leaving  us  and  of  our  moving 
about  again. 

"  All  this  would  make  your  proposal  to  live  here,  with 
the  determination  to  improve  our  Ray  place,  which  we 
could  do  immediately  as  our  home,  or  for  a  child  —  if 
it  should  happen  that  this  place  would  be  for  sale,  or 
rent  sooner  than  I  suppose,  agreeable  to  me  in  a  high 
degree,  and  to  Morgan,  except  (I  must  speak  plainly) 
for  the  startling  and  painful  lesson  taught  in  the  feelings 
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of  misunderstandings  springing  from  the  prospect  of  our 
living  near  you,  and  the  mortifying  position  we  have 
been  placed  in  before  the  world,  as  seeking  your  prop- 
erty at  the  disadvantage  of  my  sisters,  and  living  in 
your  house  to  intrigue  for  such  objects  (false  and  un- 
just as  these  aspersions  are),  and  that  they  are  enter- 
tained and  publicly  charged  upon  us,  we  cannot  doubt, 
since  they  have  been  so  personally  in  the  most  insulting 
way.  I  should  not  regard  this  for  myself,  but  it  renders 
the  prospect  before  Morgan  one  painful  to  a  proud  man, 
and  imendurable  I  fear.  If  there  was  the  seeming 
causes  for  complaint,  so  easily  found  out  of  such  an  ar- 
rangement as  this,  however  just  it  be,  as  between  all 
concerned  in  it.  While  you  live  these  things  would  be 
but  talk,  deeply  wounding  to  us,  but  easily  refuted  when 
tried  by  your  word ;  but  when  you  are  no  more,  who  will 
be  just  enough  to  believe  Morgan  and  I  innacent,  when 
charged  with  coming  here  to  live  with  my  father  during 
his  last  years,  to  stand  between  him  and  his  children, 
and  cajole  or  wring  from  his  feebleness,  money  or  some 
greater  share  of  his  property?  Nobody.  You  know 
this  pa.  My  own  mother  would  not ;  and  the  fact  that 
you  arrange  for  us  to  get  your  home  would  l)c  made  a 
proof  of  all  that  bad  feeling  would  say.  And  so  much 
is  said  to  nourish  such  dissensions  in  families,  and  I 
have  no  hope  of  regaining  what  I  have  so  strangely,  to 
me,  lost,  of  family  affection.  I  dread  more  than  death 
such  trials  of  feeling  and  temper,  and  shrink  from  doing 
anything  to  bring  me  into  a  dispute  about  a  father's 
])roperty,  or  a  discussion  about  how  or  why  it  was  given 
by  him  to  me,  or  any  other  of  his  children.  If  you  wish 
me  to  remain  with  you,  I  will  do  it,  and  with  Morgan's 
cordial  consent,  as  children  guests,  totally  unconnected 
with  any  property  arrangements,  or  inducements,  or  I 
will  ask  him  to  resolve  on  making  our  home  on  our  place 
—  sell  out  and  settle  here  for  life,  prepared  to  purchase 
the  old  homestead  at  any  hour  it  may  be  for  sale,  and 
do  all  I  can  to  carry  out  your  wishes  on  one  condition, 
which  is,  that  you  will  write  for  me  a  simple  statement 
of  your  invitation  and  promise  of  the  refusal  in  the  sale 
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of  this  place,  being  unsolicited,  and  unsuggested  by  either 
Morgan  or  myself,  and  that  we  were  not  advised  of  it  till 
after  we  had  come  here  to  see  you  by  your  request.  This 
is  true,  and  though  the  arrangement  is  perfectly  fair  to 
all  who  are  concerned  I  wish  it  for  two  reasons : 
"  That  it  will  be  proof  after  your  death,  and  after  mine, 
for  my  children,  that  I  never  asked  or  sought  from  you, 
fairly  or  unfairly,  to  any  human,  any  sort  of  property. 
"  And  in  the  second  place,  that  if  unhappily  any  dif- 
ficulty should  ever  arise  between  any  of  the  parties  in 
such  an  arrangement,  there  would  be  a  statement  of  the 
only  one  who  has  a  right  to  propose  of  the  whole.  This 
is  to  avoid  any  claim  of  misunderstanding  between  any 
of  us  —  you,  ma,  Morgan,  and  myself.  And  is  the  best 
safeguard ;  for  all  would  never  say  we  were  deceived  as 
to  any  part  of  our  mutual  promises  —  which  chance  is 
far  more  to  me  than  not  seeing  for  years  my  father  and 
mother.  I  ask  nothing,  and  only  say  what  are  the  rea- 
sons which  make  me  hesitate  to  do  anything  you  wish, 
and  how  that  hesitation  would  be  removed;  and  I, 
enabled  with  a  heart  and  mind  free  of  care,  or  dread  of 
misapprehension  from  any,  to  live  here,^the  ofily  place 
which  will  be  home  to  me  while  you  live,  and  to  look 
forward  to  bringing  up  my  children  to  enjoy  and  love 
it  as  I  have  done.  If  you,  for  reasons  unknown  to  me, 
decline  my  wish,  I  can  but  say  or  do  what  I  wished  in 
coming  here  —  only  let  us  be  of  some  comfort  to  you 
while  you  live,  and  let  property  alone,  so  far  as  I  am 
concerned." 
To  which  her  father  on  the  same  day  made  the  following  re- 
sponse : 

"  My  dear  daughter  —  My  advanced  age  and  the  state 
of  my  health  admonish  me,  and  must  render  it  evident 
to  others  that  my  life  can  be  protracted  but  a  few  months 
longer.  And,  at  its  termination,  I  fear  my  family,  like 
most  families,  similarly  situated,  will  get  to  quarreling 
about  my  property,  and  deal  in  criminations  and  re- 
criminations in  regard  to  my  disposition  of  it  by  my  will. 
To  obviate  this,  as  far  as  I  can,  I  have  concluded  to  leave 
some  explanation  on  paper  of  my  views,  and  the  reasons 


206  Kentucky  Opinions. 

Opinion  of  the  Court. 


which  influenced  me,  especially  as  to  what  I  have  done, 
and  what  I  propose  to  do  for  you  and  your  husband,  as 
I  think  you  entertain  some  not  unreasonable  apprehen^- 
sions  that  the  provisions  which  I  expect  to  leave  in  my 
will,  in  regard  to  you,  may  attract  particular  animadver- 
sions, and  you  be  charged  with  using  improper  means 
to  influence  me,  when  in  fact  there  is  not  the  least 
ground  in  the  world  for  such  an  imputation,  as  will  ap- 
pear by  the  following  statement : 

'*  My  father  left  me  this  home  place  on  this  side  of  the 
creek,  with  a  limited  title,  but  with  the  right  to  leave  it 
to  my  widow  as  a  residence.  I  have  always  so  left  —  in 
my  will.  Reflecting  upon  what  would  be  her  loneliness 
here,  after  my  death,  if  both  her  children  continued  to 
live  at  a  distance  from  her,  I  was  anxious  that  Mr.  Vance 
should  purchase  the  Ray  place,  and  when,  at  my  earnest 
request,  he  did  so,  I  added  to  it  of  my  own  free  will,  some 
hundred  and  odd  acres.  Kobody  used  any  influence 
with  me.  None  was  necessary,  for  I  was  more  anxious 
than  any  other  person  about  it,  in  hopes  you  would  some 
day  live  there  near  us,  or  near  your  mother.  Recently, 
that  is,  last  winter,  or  spring,  my  health  becoming  very 
bad,  and  the  loneliness  of  just  us  two  old  people  by  our- 
selves, in  this  large  house,  almost  intolerable,  I  wrote  to 
you,  and  earnestly  requested  that  you  and  Mr.  Vance 
would  come  and  live  with  us  as  children  during  the  short 
remainder  of  my  life;  and  you  could  help  your  mother 
nurse  and  attend  to  me. 

"  I  had  proposed  to  William  Vance  and  Letitia  some 
years  ago,  to  live  with  us,  she  being  our  youngest  child ; 
but  they  are  now  so  located  in  Woodford  that  their  com- 
ing is  out  of  the  question.  It  struck  me  when  I  wrote  to 
you  that  as  you  had  left  Nonconna,  on  account  of  the 
cholera,  and  probably  might  not  feel  inclined  to  make 
that  a  home  again,  it  might  suit  you  very  well  to  live 
with  us.  And  Mr.  Vance  could  be  making  improve- 
ments on  the  Bay  place  and  still  keep  up  his  plantation 
at  No7iconna.  Well,  you  are  wnth  us;  induced  to  come 
and  I  hope  to  remain,  as  you  say,  and  I  have  no  doubt 
of  it,  morelv  bv  vour  affection  for  us,  and  a  sense  of 
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duty  to  an  infirni  old  father.  It  is  my  earnest  desire 
that  you  establish  a  permanent  home  up  here.  The  Bay 
place  is  too  small.  A  plan  has  occurred  to  me  some 
weeks  ago  and,  upon  mature  reflection,  1  have  made 
up  my  mind,  decide<lly,  in  favor  of  it.  1  have  intimated 
it  to  Mr.  Vance  and  yourself,  and  now  put  it  on  paper 
and  offer  it  for  your  approval,  in  hopes  you  will  accede 
to  it,  and  I  shall  have  one  of  my  children  to  nurse  me 
and  keep  me  company  for  the  short  time  I  have  to  live. 
You  are  willing  to  do  anything  I  could  claim  from 
your  duty  and  affecticm,  but  shrink  from  any  arrange- 
ment which  would  be  calculated  to  hurt  the  feelings  or 
injuriously  affect  the  interest  of  your  sisters. 
"  I  think  I  can  show  you  that  the  plan  I  contemplate 
will  do  neither.  It  is  this:  My  widow,  as  I  have  men- 
tioned, is  to  have  this  place,  some  500  and  odd  acn^s, 
as  a  home;  at  the  expiration  of  her  possession  of  it  l)y 
death,  marriage,  or  voluntary  relinquishment  it  is,  ac- 
cording to  my  will,  as  it  now  stands,  to  belong  to  yon 
and  Letitia.  Mary,  for  a  reason  named  in  the  will  ( her 
having  no  family),  is  excluded  from  any  share  in  it; 
of  this  exclusion  I  will  speak  again  presently.  I^titia 
then  is  the  only  one  interested  or  has  a  right  to  say  a 
word  concerning  what  I  am  about  to  do — which  is  to 
change  my  w^ill  so  as  to  provide  that  when  this  place 
shall  fall  to  you  two,  instead  of  dividing  the  land,  it 
shall  be  valued  by  commissioners  appointed  by  court, 
and  you  have  the  option  to  take  it  all,  paying  to  I^titia 
for  her  part  according  to  valuation,  or  if  you  decline, 
then  she  may  have  the  same  oj)tion  to  buy  yours.  Letitia 
cannot  complain  of  this,  for  her  half  of  the  land,  were 
it  divided,  would  not  do  for  a  home  for  her.  It  would 
have  to  be  sold,  and  would  not  be  very  salable,  either; 
for  splitting  it  would  destroy  the  l)eauty  and  value  of 
the  improvements  in  a  great  measure,  whereas,  by  my 
arrangement,  she  would  find  a  bargain  ready  made  to 
receive  full  value.  By  the  way,  T>etitia's  share  would 
be  some  $5,700  more  than  yours,  because  I  have  already 
given  you  in  advancement  some  of  the  same  tract  worth 
that  much,  leaving  the  pai-t  subject  to  division,  as   I 
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have  before  said,  500  and  odd  acres.  The  land  over 
the  creek  will  be  immediately  divided  after  my  death 
between  my  three  daughters.  I  have  advanced  you  these 
forty  acres.  I  shall  direct  that  the  commissioners  shall 
charge  you  with  what  they  think  that  is  worth  and  lay 
off  your  share  adjoining  the  forty  acres.  This  would 
make  an  addition  to  the  Ray  tract  at  my  death,  and 
then,  when  this  home  place  is  either  divided  or  bought, 
the  whole  affair  would  be  a  superb  establishment  and 
one  of  the  strong  desires  of  my  heart  be  gratified,  I 
hope,  which  is,  that  the  old  homestead  should  not  pass 
to  a  stranger,  but  belong  to  one  of  the  grandchildren 
of  my  honored  old  father,  whose  industry  acquired  it^ 
being  likewise  the  child  of  my  wife,  who  has  worked  so 
hard  to  improve  it, 

*^  Now  what  right  has  any  one  to  complain  of  this 
arrangement.  Mary  is  to  have  no  interest  in  the  place, 
whether  this  arrangement  is  made  or  not.  I  said  I 
would  advert  again  to  her  exclusion  of  this  interest, 
ilore  than  a  year  ago  I  reflected  about  this  matter.  I 
consulted  Major  Taylor  upon  the  abstract  point  of  mak- 
ing a  more  ample  provision  for  a  daughter  with  children 
than  for  one  without  tlie  prospect  of  any.  He  concurred 
with  me  on  the  subject,  and  without  saying  a  word  to 
any  other  person,  I  sat  down  and  wrote  my  will  on  the 
12th  October,  1848,  as  I  .<oe  by  its  date,  making  this 
exclusion.  Since  that  T  have  indirectly  drawn  out  the 
opinion  of  divers  persons  upon  the  abstract  question 
and  have  found  not  one  dissenting.  T^et  not  Mary  think^ 
or  the  fools  who  are  so  fond  of  taking  an  interest  in 
other  people's  business  say,  that  Mary's  stepmother  had 
any  hand  in  this.  I  declare  before  Heaven  that  she 
had  nothing  to  do  with  it.  I  never  named  it  to  her 
nor  she  to  me,  and  I  am  sure  she  never  had  an  idea 
that  I  had  done  it  for  months  afterward,  and  as  well  as 
I  can  recollect,  not  until  you  have  been  here  a  month 
or  two  since,  when  I  mentioned  it  in  connection  with 
my  plan  for  your  getting  the  place.  I  believe  I  have 
said  enough  to  make  you  understand  my  views  and  my 
proposition  to  you.     It  is  made  after  the  most  mature 
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reflection  and  deliberation,  and  as  soon  as  you  oxpn^ss 
your  approval  I  will  incoqx)rate  it  in  my  will.  I  noinl 
not  r^nind  you  that  events  might  happen  (exceedingly 
improbable,  to  be  sure)  to  make  it  necessary  to  change 
it.  For  instance,  the  death  of  my  wife  before  mine; 
this  would  require  a  reconstruction  of  my  will;  the 
death  of  yourself  and  your  children,  or  your  death  and 
Mr.  Vance's  marriage  again;  or  a  rupture  and  a  sep- 
aration between  my  wife  and  myself  (though  I  think 
as  the  old  lady  and  myself  have  stuck  togi^ther  for  moir 
than  thirty  years,  we  will  hardly  be  sundered  within  the 
short  remainder  of  our  joint  lives),  or  wliat  is  about  as 
improbable,  conduct  on  the  part  of  any  of  my  childn^i, 
which  would  make  disinheritance  indispensable,  etc. 
But  I  have  no  idea  that  anything  will  happen  to  alter 
the  arrangement.  My  heart  is  in  its  effectuation. 
"It  is  doing  no  injustice  to  my  other  children,  nor 
need  any  person  say  that  it  is  in  the  nature  of  a  cold 
bargain,  and  that  I  am  buying  your  kind  and  affectionate 
attentions  to  my  infirm  health.  No,  the.sc  are  unbought, 
and  felt  by  me  as  the  free  and  voluntary  offerings  of  the 
heart  of  a  beloved  and  dutiful  child. 
"  P.  S. —  I  forgot  to  mention  another  contingency 
which  would  make  it  necessary  to  change  my  will  — 
that  is,  Mary  Rel)ecca's  becoming  a  breeding  woman. 
But  in  making  any  alterations,  I  would  still  have  in 
view,  as  far  as  practicable,  your  getting  this  place  as  a 
residence." 
The  father  sunnved  over  six  years  after  this  correspondence, 
which  is  copied  entire,  that  the  full  object  and  effect  of  the  com- 
munication made  by  George  C.  Thompson  should  be  presented. 

On  the  8th  of  February,  1885,  he  made  and  published  his 
last  will  and  testament,  which  was  admitted  to  record  by  the 
Mercer  County  Court  at  its  March  term,  1856,  by  which  he 
devised  the  balance  of  his  Shawnee  Springs  tract  of  land,  except 
the  part  he  had  theretofore  given  to  his  daughter  Susan,  in  fee 
simple  to  his  daughter  Letitia  and  her  heirs  and  assigns.  And 
then  added:  "To  my  daughter  Susan,  I  have  heretofore  given 
a  good  deal ;  I  give  her  no  more." 
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After  the  probate  of  the  will  the  appellees,  Morgan  Vance  and 
wife,  claiming  that  the  letter  of  the  10th  of  October,  written  to 
Mrs.  Susan  Vance  by  her  father,  and  already  recited,  constituted  a 
binding  contract  for  a  valuable  consideration,  and  fully  accepted 
by  them,  filed  their  petition  in  equity  against  William  L.  Vance 
and  wife  and  others,  praying  for  a  specific  execution  and  for  other 
relief,  and  judgment  having  been  rendered  in  their  favor  by  the 
court  below,  William  L.  Vance  and  wife,  by  this  appeal,  seek  to 
reverse  that  judgment. 

The  first  and  most  important  question  ))resented  by  tliis  record 
is,  does  the  letter  of  George  O.  Thompson  of  the  10th  of  October^ 
1849,  evidence  a  valid,  binding  contract  on  him  upon  its  accept- 
ance by  appellees  ? 

After  a  careful  examination  and  consideration  of  that  docu- 
ment a  majority  of  the  court  is  satisfied  that  George  C.  Thomp- 
son did  not  intend,  and  did  not,  in  fact,  thereby  place  himself 
under  a  legal  obligation  to  devise  the  estate  referred  to  to  his 
daughter,  Mrs.  Susan  P.  Vance.  He  certainly  desired  his  said 
daughter  to  reside  with  him,  or  on  her  husband's  farm  near  to 
him,  and  said  letter  contained  a  proposition  to  her  to  do  so. 

Willing,  as  she  expressed  herself,  to  gratify  her  father's  wishes 
in  this  respect,  but  if  she  did  she  feared  that  her  sisters  would 
impute  to  her  the  unworthy  purpose  of  exercising  an  undue  and 
improper  influence  over  him  in  the  disposition  of  his  estate  to 
her  advantage. 

This  letter  was  then  written  at  her  recjuest  to  be  used  by  her, 
if  it  should  ever  become  necessary,  in  explanation  of  the  proposed 
disposition  of  his  estate,  to  satisfy  her  sisters  that  she  was  blame- 
less in  the  business,  and  to  shield  her  from  any  and  all  assaults 
that  might  be  made  upon  her  in  reference  thereto. 

And  this  is  made  still  more  ap]>arent  from  the  letter  she  ad- 
dressed to  him,  in  which  she  urges  him  to  it,  for  her  justification 
when  he  shall  be  no  more,  and  to  remove  every  pretext  for  any 
disturbance  of  the  harmony  which  should  exist  between  herself  and 
her  sisters. 

Moreover,  after  having  stated  to  his  daughter  his  proposed 
plan  of  disposing  of  his  homestead,  urging  her  to  approve  it,  ex- 
pressing his  determination  to  make  his  will  conform  to  his  proposi- 
tion, so  soon  as  she  expressed  her  willingness  to  accept  it,  he 
assures  her  it  could  not  wound  the  feelings  of  her  sisters  or 
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seriously  affect  their  interests,  and  reminds  her  that  she  had  said 
the  inducement  to  her  to  reside  with,  or  near  him,  was  mereUf 
her  affection  and  sense  of  duty  to  an  infirm  old  faiher.  And  in 
responding  to  that  sentiment  of  affection  and  duty  he,  in  the  last 
sentences  of  his  letter,  before  the  postscript^  says : 

"  It  is  doing  no  injustice  to  my  other  children,  nor 
need  any  person  say  that  it  is  in  the  nature  of  a  cold 
bargain,  and  that  I  am  buying  your  hind  and  effection- 
aie  attentions  to  my  infirm  health.     No;  these  are  un- 
boK^ht,  and  felt  by  me  as  the  free  and  voluntary  offer- 
ing of  the  heart  of  a  beloved  and  dutiful  child.^^ 
If  it  was  the  avowed  purpose  of  an  individual  to  repel  the 
conclusion  that  an  instrument  was  not  intended  to  be  a  binding, 
valid  contract,  it  would  be  difficult  to  find  terms  better  suited  to 
the  purpose. 

But  to  make  a  proposition  of  this  character,  upon  its  acceptance 
or  approval,  legally  binding,  it  is  necessary  that  such  purpose  or 
intention  should  clearly  appear,  and  the  instrument  admit  of  no 
other  construction. 

The  proposition  thus  to  devise  his  estate  carries  with  it  the 
legal  intendment,  that  the  will  when  made  is  revocable,  and  even 
though  called  a  will,  yet  an  instrument  made  in  conformity  to  a 
pre-existing  contract,  valid  and  binding,  would  not  be  in  fact  a 
will,  but  itself  a  contract  binding  upon  both  parties. 

To  make  a  contract  out  of  a  proposed  devise  of  an  estate,  this 
letter  should  have  shown  clearly  that  George  O.  Thompson  under- 
stood that  he  was  disposing  of  the  portion  of  his  estate,  therein 
embraced  by  contract,  and  not  by  will. 

'  We  can  see  nothing  in  this  letter  evidencing  an  intention  on  his 
part  to  bind  himself  to  give  his  estate  to  his  daughter,  as  sug- 
gested ;  and  we  cannot  come  to  the  conclusion  that  he  intended  to 
place  it  in  the  power  of  his  daughter  and  her  husband,  or  either 
of  them,  to  compel  a  specific  execution. 

But  even  if  we  should  be  mistaken  in  our  conclusion  as  to  the 
character  of  this  letter,  still  we  cannot  doubt  that  George  C. 
Thompson  expressly  reserved  the  power  after  having  made  a  will 
conforming  to  what  he  therein  proposed,  to  change  or  revoke  the 
same,  and  deprive  Mrs.  Susan  Vance  of  all  benefits  from  hi? 
estate,  upon  the  happening  of  events  that  might  render  it  proper. 
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and  of  which  he  to  a  very  great  extent  must  necessarily  have  been 
the  judge. 

It  is  the  opinion  of  a  majority  of  the  court,  Judge  Williams 
dissenting,  that  the  judgment  of  the  court  below  be  reversed,  and 
the  cause  remanded,  witJi  directions  that  the  petition  be  dismissed, 
with  costs. 


J.  E.  EiNEY,  Etc.  V.  James  Riney. 

County  Court  Has  No  Jurisdiction  to  Divide  Personal  Property. 

A  County  Court  has  no  jurisdiction  to  divide  heirs'  personal  property, 
which  cannot  be  done  in  kind. 


APPEA.J.  FROM  WASHINGTON  CIRCUIT  COURT. 
October  9,  1866. 

Opinion  of  the  Court  by  Judge  Williams: 

There  were  only  seven  slaves,  whilst  there  were  eight  heirs; 
the  slaves  were  of  very  unequal  value,  ranging  from  $125  to  $500, 
according  to  the  commissioner's  report,  the  interest  of  each  heir 
was  valued  at  $318.75,  it  was,  therefore,  impossible  to  divide 
them  in  kind,  and,  consequently,  the  County  Court  had  no  juris- 
diction by  virtue  of  chapter  67,  Eev.  Stat.  (2  Stanton),  or  of 
section  28,  Civil  Code. 

On  exceptions  to  the  commissioner's  report,  and  motion  to 
transfer  the  cause  to  the  Circuit  Court  for  a  sale  instead  of  divi- 
sion of  the  slaves,  the  County  Court  should  have  granted  the  same 
instead  of  overruling  them  and  confirming  the  report,  and  on  the 
appeal  to  the  Circuit  Court  it  erred  in  confirming  the  judgment 
of  the  County  Court. 

It  was  really  a  sale,  under  the  pretext  of  a  demurrer,  and  a  sale 
in  its  most  objectionable  form,  for  the  court  fixed  the  price  and 
designated  who  should  purchase  and  who  should  sell. 

We  do  not  mean  to  say,  that  where  there  can  be  a  division  in 
kind  approximating  to  each  one's  interest,  that  small  balance  may 
not  be  arranged  in  money,  for  this  would  be  a  division,  but  where 
there  are  not  as  many  slaves  as  heirs,  and  where  some  of  the 
slaves  are  not  of  sufiicient  value  to  pay  a  single  heir  half  of  his 


Wood  et  al.  v.  Crawford.  273 

Opinion  of  the  Court. 


interest,  and  others*  are  nearly  double,  a  division  in  kind  is  im- 
possible, and  that  any  pretended  division  under  such  circum- 
stances is  really  a  sale  and  not  division,  and  the  County  Court 
has  no  jurisdiction  in  such  cases. 

Wherefore,  the  judgment  of  the  Circuit  Court  is  reversed,  with 
directions  to  reverse  the  judgment  of  the  County  Court  and  to 
remand  the  case  lo  it,  with  directions  to  sustain  the  exceptions  to 
the  commissioner's  report,  set  the  division  of  the  slaves  aside,  and 
dismiss  the  proceedings  as  to  the  slaves,  as  they  can  now  neither 
be  sold  nor  divided.  There  is  no  complaint  of  the  division  of  the 
land  and  it  will  icmain  undisturbed  by  this  reversal. 

i.  R.  Thurman,  for  appellant, 

G.  W.  Craddock,  for  appellee. 


MiNEftVA  Wood  et  al.  v.  W.  B.  Crawford. 

Deviic  of  an  Estate  Cliarged  with  the  Support  of  Another. 

Where  an  estate  was  devised  to  a  son,  charged  with  the  support  of  the 
testator's  relict  for  life,  the  property  itself  was  charged  with  this  burden ; 
in  the  dereliction  of  the  son,  any  other  one  that  she  might  select  may 
discharge  the  duty  and  would  be  entitled  to  compensation  therefor,  which 
would  be  a  charge  on  the  property  and  have  a  prior  lien  to  the  son,  his 
vpndee,  or  any  execution  purchaser  of  the  property  sold  to  pay  son's  debts. 

APPEAL   FROM   MERCER   CIRCUIT   COURT. 
October  6, 1866. 

Opinion  of  the  Court  by  Judge  Williams  : 

After  several  specific  legacies,  Archibald  Wood,  by  the  third 
clause  of  his  last  will,  made  the  following  devises : 

"All  the  balance  of  my  estate,  real,  personal,  and 
mixed,  of  every  kind  and  description,  I  will  to  my  be- 
loved wife,  during  her  natural  life,  and  at  her  death  I 
will  all  of  said  estate  to  my  son.  Dr.  John  Wood,  with 
the  imderstanding  that  he,  my  son,  is  to  live  with  liis 
mother  and  take  care  of,  control,  and  use  the  property 
in  conjunction  with  her,  having  it  distinctly  understood 
thai  his  said  mother  is  to  have  an  ample  support  during 

18 
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h'r  life  from  the  proceeds  thereof.  In  the  event  of  rne 
(bath  of  my  son,  John,  without  children,  then,  in  that 
f'vcnt,  after  the  death  of  my  son  John's  present  wife, 
whom  I  will  and  desire  shall  enjoy  and  have  the  use  of 
said  property  during  her  life,  I  will  all  of  said  estate,  of 
every  kind  and  description,  to  my  four  grandchildren  in 
equal  i)ro])orti()ns,  share  and  share  alike." 

For  more  than  a  year,  before  the  death  of  his  venerable  mother, 
John  neither  lived  with  her,  nor  seems  to  have  contributed  any- 
thing toward  her  support,  but  appellants,  ilinen^a  and  Archibald 
Wood,  did  live  with  her,  and  seem  faithfully  to  have  cared  for 
her  wants  and  rendered  much  personal  services  to  her,  and  such 
as  her  necerssities  demanded. 

The  mansion-house,  with  some  eight  or  ten  acres  of  land  in 
Harrodsburg,  was  included  in  this  devise,  this  property  being 
w^orth  some  $5,000. 

Crawford,  having  obtained  a  judgment  and  execution  against 
John  Wood,  had  his  interest  in  this  mansion-house  and  land  levied 
on  and  sold,  he  becoming  the  purchaser  at  $100,  and  another  lot 
at  $50.  After  the  sale  the  sheriff  had  his  interest  in  the  property 
appraised  by  two  gentlemen  of  the  vicinage,  and  they  fixed  the 
value  of  the  first  at  $150;  this  sale  was  before  the  mother's  death, 
but  after  John  had  left  her. 

After  ^Irs.  Wood's  death,  Oawford  brought  suit  to  recover  the 
possession,  making  John,  ifinerva,  and  Archibald  Wood  defend- 
ants. John  answered,  denying  that  he  held  possession,  or  had  since 
the  plaintiff's  purchase  under  the  execution.  ^linerva  and  Archi- 
bald deny  ]^laintiff'e  right  of  recovery,  deny  that  anything  passed 
by  his  exe^-iition  sale  and  purchase,  allege  that  the  property  was 
devised  to  John  Wood,  upon  condition,  which  condition  he  had 
not  performed,  but  had  abandoned  the  ])erformance  of  the  same 
before,  and  at  the  time  of  the  execution  sale,  and  until  his 
mother's  death. 

And  by  an  amended  answer  they  set  uj)  a  claim  of  $1,000  for 
services  rendered  to  the  old  lady  in  her  life,  and  assert  that  the 
property  was  charged  with  her  su])])ort,  and  that  they  have  a  prior 
lien  which  should,  in  any  event,  be  adjud.£rt*d  and  allowed  them 
before  turning  them  out  of  possession,  and  they  ask  to  have  the 
cause  transferrtHl  to  the  equity  docket,  which  motion  was  over- 
ruled, and  a  judguient  for  the  app(»llee  from  which  they  have 
appealed. 
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Whatever  may  be  said  of  the  validity  of  an  execution  purchase, 
by  the  plaintiff  in  the  execution,  when  such  an  important  irregu- 
larity as  not  having  the  land  or  interest  therein  valued  before  the 
sale,  and  having  purchased  a  property  worth  $5,000  at  the  non- 
sensical sum  of  $100,  and  then  having  a  valuation  at  a  sum  that 
precludes  the  right  of  redemption,  had  it  been  assailed  by  the 
execution  defendant,  but  as  he  has  not  assailed  it,  we  need  not 
determine  this  matter. 

And  as  these  parties  do  not  set  up  that  they  have  an  interest, 
either  by  virtue  of  the  contingent  devise  to  the  four  grandchildren 
of  testator,  nor  as  heirs-atlaw,  we  are  restricted  alone  to  the  de- 
termination whether  the  estate  was  charged  with  the  support  of 
the  widow,  and  whether  they  have  a  prior  lien,  should  they  estab- 
lish their  claim  for  services. 

That  the  estate  devised  was  charged  with  the  support  of  the 
testator's  surviving  relict,  we  cannot  doubt ;  to  provide  for  her 
comfortable  maintenance  during  the  remainder  of  a  declining  age, 
was  a  controlling  motive  with  the  testator,  and  this  duty  was  most 
naturally  enjoined  on  a  son,  but  not  to  depend  alone  on  his  faith- 
fulness in  the  discharge  of  a  natural  and  high  moral  duty,  but  the 
property  itself  was  charged  with  this  burden.  In  the  dereliction 
of  the  son  any  one  whom  she  might  select  might  discharge  this 
duty,  and  would  be  entitled  to  compensation  therefor,  which  would 
be  a  charge  on  the  property  and  have  a  prior  lien  either  to  the 
son,  his  vendee,  or  an  execution  purchaser  of  the  property  sold  as 
his,  and  to  pay  his  debts. 

The  conditions  attached  to  John's  interest  in  this  property,  the 
rather  obscure  meaning  of  testator,  and  the  doubtful  construction 
which  might  well  be  placed  upon  this  devise,  are  all  well  calc\ilated 
to  reduce  the  estimate  of  John  Wood's  title  and  interest  therein 
by  the  appraisers,  and  together  with  the  irregularity  of  the  sheriff 
in  not  having  it  appraised  previous  to  sale,  all  conspired  to  the 
actual  result  of  a  sale  for  a  mere  nominal  sum. 

In  any  view  of  the  case,  we  are  satisfied  that  the  claims  of 

appellants  have  a  prior  lien,  and  that  the  same  peculiarly  belongs 

•  to  the  equitable  jurisdiction  of  the  chancellor,  and  that  it  was 

erroneous  to  overrule  their  motion  to  transfer  the  case  to  the 

equity  side  of  the  court. 

Should  other  parties  who  may  be  interested  under  the  will  de- 
sire to  assert  their  claim,  we  are  inclined  to  think  they  should  be 
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permitted  to  do  so,  within  a  reasonable  time,  and  if  any  does  set 
lip  such  claim  they  may  be  essential  parties  to  appellants'  plead- 
ings and  the  assertion  of  their  prior  lien,  and  should  they,  by 
amended  pleadings,  desire  within  a  reasonable  time  to  make  such 
parties,  this  should  be  permitted. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  further 
proceedings  in  conformity  with  this  opinion. 


Philip  P.  Phillips  et  al.  v.  Sullivan's  Heies  et  al. 

Parol  Gift  of  Land  —  Estoppel  —  Statutes  of  Fraud  —  Innocent  Purchaser. 

Where  the  father  by  parol  gave  land  to  his  son,  and  the  son,  with  the 
knowledge  and  consent  of  the  father,  sold  the  land  in  controversy  to 
Caswell,  who  sold  it  to  SuHivan.  The  son  made  a  deed  to  Caswell,  which 
had  never  been  acknowledged  or  recorded.  After  Sullivan  and  Caswell 
had  been  in  possession  of  the  land  for  ten  years  the  father  conveyed  it 
to  the  wife  and  children  of  another  son. 

Held,  that  the  wife  and  children  are  not  innocent  purchasers  for  value, 
and  they  stand  in  no  better  attitude  than  their  vendor^  who  was  estopped 
by  his  conduct  to  plead  the  Statutes  of  Fraud. 

APPEAL  FKOM  HABDIN  CIECUIT  COUBT. 
September  27,  1866. 

Opinion  of  the  Coitet  by  Judge  Williams: 

If  it  be  conceded,  which  we  do  not,  that  the  exceptions  to  the 
depositions  taken  20th  of  May,  1864,  should  have  been  sustained, 
yet  no  exceptions  were  taken  to  those  given  May  19,  1864,  and 
none  to  those  given  April  7,  1865,  there  are  no  depositions  in 
this  record  of  April  2,  1865,  to  which  the  defendants  did  except, 
and  these  depositions  not  excepted  to  sufficiently  establish  the 
essential  facts  in  issue. 

Samuel  H.  Phillips  is  the  administrator,  but  not  an  heir  or 
devisee  of  William  G.  Phillips,  deceased,  and,  therefore,  not  in- 
terested in  this  action,  but  by  section  674,  Civil  Code,  is  made  a 
competent  witness  for  the  heirs-at-law  of  the  decedent. 

But  we  see  no  error  in  overruling  the  exceptions  to  the  depo- 
sitions, the  evidence  rather  imposingly  tends  to  establish  that 
William  Phillips,  by  parol,  gave  land  to  his  son,  Philip  P.  Phil- 
lips, that  said  Philip  with  the  knowledge  and  consent  of  his  father 
sold  this  land  in  controversy  to  Caswell,  who  sold  it  to  decedent, 
Sullivan;  that  Philip  made  a  deed  to  Caswell  which  had  never 
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been  acknowledged  or  recorded;  that  Caswell  and  Sullivan  had 
j>08isossion  of  the  land  by  their  tenant,  and  this  land  was  assijni^d 
out  of  a  larger  tract  by  metes  and  bounds;  that  after  such  recog- 
nition and  acquiescence  for  more  than  ten  years,  by  William 
Phillips,  he  conveyed  the  land  to  the  wife  and  children  of  his  son 
Josiah  Phillips,  who  began  to  use  the  timber,  etc.,  when  appelleea 
filed  this  suit  to  enjoin  them  from  so  doing  and  to  compel  them  to 
relinquish  their  title  to  api)ellees.  The  wife  and  children  of 
Josiah  Phillips  are  volunteers  and  not  innocent  i)urchasers  for  a 
valuable  ccmsi deration,  and,  therefore,  stand  in  no  better  attitude 
than  would  their  vendor. 

William  Phillips,  by  his  course  of  conduct,  would  be  estopped 
from  setting  uj)  his  legal  title  against  the  vendees  of  his  son  Philip, 
nor  would  he  be  permitted  as  against  them  to  plead  the  Statute 
of  Frauds  and  Perjuries,  and  it  was  entirely  proper  for  the  court 
to  require  the  appellants  to  relinquish  to  appellees  their  title  to 
this  small  tract  of  al)out  sixty  and  one-fourth  acres,  which  is  con- 
veyed in  their  deed  from  William  Phillips  for  al)Out  557  acres, 
W^herefore,  the  judgment  is  affirmed. 


R.  J.  Kino's  Admr.  i\  Wm.  Snyder  et  al. 

Partnership  —  Accounts  —  Books  —  Evidence. 

The  books  kept  by  a  pai'tner8hip  Hboiild  be  regarded  as  evidence  between 
the  parties,  and  as  they  recognized  them  only  sucli  errors  as  are  niad^ 
to  appear  can  be  corrected. 

APPEAL    FROM    TRIMBLE    CIRCUIT    COURT. 
April  19,  1867. 

Opinion  of  the  Court  by  Judge  Williams: 
A  partnership  is  established  Ix^tween  decedent,  R.  J.  King, 
and  Snyder  &  Co.,  to  feed  and  sell  hogs,  in  which  King  was  to 
purchase,  and  Snyder  &  Co.,  distillers,  were  to  slop  the  hogs  and 
for  the  slopping  were  to  have  two-thirds  of  the  profits,  and  King 
one-third.  Subsequently,  Mr.  Snyder  purchased  out  his  two 
partners,  and  the  purchase  and  slop))ing  hogs  continued  between 
him  and  King  until  King's  death.  Rooks  were  kept  of  the  hog 
transactions,  in  which  both  parties  caused  entries  to  be  made,  and 
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which  seems  to  have  been  acceptable  to  both  on  all  occasions. 
After  the  death  of  King,  Mr.  Snyder  filed  a  petition  against 
King's  administrator,  claiming  a  large  balance  again&t  him;  in 
this  he  first  joined  his  two  original  partners,  Jno.  Snyder  and 
Ramsay,  but  afterward  amended  by  striking  them  out  as  plaintiffs 
and  making  them  defendants. 

King's  administrators  answered,  in  which  they  set  up  counter- 
claims and  set-off  for  a  large  amount,  first  denying  the  partnership, 
and  asked  judgment  over  against  Snyder  and  Ramsay;  the  orig- 
inal amended  pleadings  present  these  issues. 

The  case  was  referred  to  a  commissioner  for  proof  and  report, 
and  a  balance  sheet,  etc,  which  he  made,  and  which  showed  a  bal- 
ance in  favor  of  the  plaintiff  of  $2,981.67,  which  the  court  con- 
firmed with  an  allowance  of  a  credit  for  $e300  for  a  note  of 
plaintiff  to  decedent,  without  date,  which  tJie  commissioner  had 
omitted,  and  gave  judgment  accordingly,  from  which  the  admin- 
istratoi*3  of  King  prosecuted  this  appeal. 

The  total  expense  of  the  hogs,  including  other  items  of  credit 
to  King,  is  set  do\\^l  by  the  commissioner  at  $37,961,  and  this 
includes  the  item  of  $272.90,  which  appellant's  counsel  complains 
had  not  been  allowed,  whilst  the  proceeds  of  the  hogs  and  other 
items  charged  against  King  amounts  to  $62,253.90,  balance  to 
profit,  $24,292.20,  from  which  he  deducts  another  item  of  $767, 
for  hogs  sold  to  Tarlton  previous  to  contract;  also  for  items  in- 
cluded in  six  bills  of  expenses  proved  by  Blanford,  not  entered 
on  the  book,  amounting  to  $1,401.61,  thus  reducing  the  amount 
of  l)alance  to  profits'  account  to  $22,124.29,  two-thirds  of  which 
to  Snyder's  credit  would  be  $14,749.76,  from  which  he  deducts 
King's  individual  account  balance  to  his  credit,  $9,309.46,  and  a 
credit  entered  by  Snyder  improperly  to  Blanford  instead  of  to 
King  of  $2,458.37,  leaving  still  in  Snyder's  favor  $2,981.65. 
That  these  lx)oks  should  be  regarded  as  evidence  between  the 
])arties,  we  think,  admits  of  but  little  doubt;  that  they  may  not 
have  been  entirely  accurately  kept  we  think  probable,  but  as  both 
parties  recognized  them  only  such  errors  as  are  made  to  appear  can 
be  corrected. 

The  evidence  of  Jno.  Snyder  and  Ramsay  was  rejected  at  ap- 
pellants' instance,  but,  as  we  think,  no  sufiicient  error  appears 
from  the  other  evidence  to  reverse  the  judgment  their  compe- 
tency need  not  be  discussed.     Whilst  the  evidence  and  statement 
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of  the  accounts  may  not  be  regarded  as  entirely  satisfactory,  we 
think,  regarding  the  books  and  all  the  other  evidence,  the  proba- 
bilities are  that  the  commissioner's  report  and  the  judgment  are 
approximately  correct,  at  least  no  reasonable  error  is  perceived. 
Wherefore,  the  judgment  is  affirmed. 


II.  C.  Howard  i\  Saml.  J.  Adams. 

Notes  —  Assignment   Without   Recourse  —  Warranty  —  Binding   Obligation. 

The  presumption  of  law  is  that  the  party  trading  for  an  obligation  on 
a  third  party,  without  recourse,  agrees  to  look  to  him  alone,  but  that  he 
does  not  part  w^ith  the  consideration  paid  for  the  assignment  without 
having  a  binding  obligation  on  some  one,  therefore,  the  assignment  with- 
out recourse  must  be  presumed  to  warrant  that  it  is  a  legal  binding 
obligation  on  the  obligor,  but  that  he  does  not  undertake  to  refund  the 
consideration   should  the  obligor  prove  insolvent. 

APPEAL  FROM    MOXTGOMERY   CIRCUIT   COURT. 

October  4,  1860. 

Opinion  of  the  Court  by  »Tudge  Williams: 

The  evidence  tends  to  establish  the  fact  that  Howard  informed 
Adams  when  he  sold  him  of  Ilagins'  allegation  that  one  of  the 
jacks  sold  had  died  and  had  never  been  delivered  to  Hagins  and 
that  Hagins  resisted  the  obligation  so  far  as  this  jack  was  a 
consideration. 

The  obligation  had  then  been  due  from  fourteen  to  sixteen 
months;  Howard,  however,  expressed  the  opinion  that  Hagins 
was  responsible  for  the  whole  obligation,  notwithstanding  one  of 
the  jacks  had  died. 

The  remainder  due  on  the  obligation,  after  deducting  the  credit 
of  $130  paid,  was  about  $290;  Adams  gave  to  Howard  his  obli- 
gation to  pay  him  $50  when  the  note  should  be  collected,  leaving 
about  $240,  which  Adams  was  to  get  for  his  two  horses  sold  to 
Howard  for  this  note,  when  both  horses  were  worth  only  $80 
to  $150,  according  to  the  evidence,  the  latter  sum  being  paid  the 
jury. 

The  assignment  was  without  recourse,  Adams  having  sued 
Hagins,  who  resisted  the  payment  on  account  of  the  decease  of 
the  jack,  and  having  rocoverod  only  $49.50  sued  Howard  for  the 
difference  between  this  sum  and  the  value  of  the  horses  paid  for 
said  obligation,  and  insists  that  notwithstandiriir  the  assignment 
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without  recourse,  that  Howard  implied  by  warrants  that  the  writ- 
ing transferred  was  a  legal  subsisting  obligation  on  Hagins,  and 
that  the  assignment  only  exonerated  Howard  from  responsibility 
as  to  Hagins'  solvency.  And  this  may  be  regarded  as  the  general 
rule,  because  the  presumption  of  law  is  that  the  party,  trading 
for  an  obligation  on  a  third  party,  agrees  to  look  to  him  alone, 
but  that  he  does  not  part  with  the  consideration  paid  for  the 
assignment  without  having  an  obligation  on  some  one,  as  this  would 
simply  be  a  gift  and  not  a  sale  for  a  consideration,  therefore  the 
assignment  without  recourse  must  be  presumed  still  to  warrant 
that  it  is  a  legal  binding  obligation  on  the  obligor,  but  that  he 
does  not  undertake  to  refund  the  consideration  paid  by  the  assignee 
should  the  obligor  prove  to  be  insolvent,  as  an  ordinary  assignment 
not  stipulating  without  recourse  implies,  but  this  implied  warranty 
presumed  by  law  niay  be  repelled  by  the  evidence  and  circum- 
stances. If  Adams  was  really  informed  of  the  facts  and  Hagins' 
intention  to  resist  the  payment  on  account  of  the  jack's  death, 
and  he  agreed  to  give  the  horses,  worth  much  less  than  the  amount 
of  the  obligation,  for  it,  notwithstanding  Howard  may  have  ex- 
pressed the  opinion  that  Hagins  was  bound  for  the  whole  sum, 
and  took  Howard's  assignment  without  recourse,  this  would  make 
a  chancing  bargain  and  repel  the  implication  of  law  that  Howard 
warranted  the  obligation  to  be  legal  and  binding  on  Hagins. 

The  statement  of  the  facts  by  Howard  to  Adams  indicates  that 
the  latter  relied  on  the  answer  in  his  own  judgment  rather  than  on 
Howard's  opinion  as  to  their  legal  effect,  and  whether  Adams  was 
informed  as  to  the  question  of  law  involved  mattered  nothing;  it 
may  be  presumed  that  these  parties  are  not  lawyers,  and  that 
neither  knew  really  the  legal  effect  of  the  facts  upon  the  question 
of  Hagins'  responsibility,  or,  on  the  other  hand,  of  Howard  with 
it,  from  Adams'  important  and  essential  facts;  and  in  ignorance 
of  these  Adams  took  his  assignment  w^ithout  recourse;  then  the 
presumption  of  a  warranty  that  it  was  a  binding  enforcible  obli- 
gation on  Hagins  would  not  be  rebutted. 

The  instructions  given  do  not  comport  with  these  principles  and 
are  misleading,  wherefore,  the  judgment  is  reversed,  with  di- 
rections for  a  new  trial,  and  further  proceedings  in  accordanco 
herewith. 

Tiatier,  for  appellant, 

ITazelrujfj  rf*  ^Veir,  for  appellee. 
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DeBaun  v.  Davis. 

Note  —  Assignment  —  Notice. 

If  the  paymentM  were  made  by  the  obligors  before  the  note  was  in  fact 
assigned  and  transferred,  or  before  they  had  any  notice  of  the  assign- 
ment, they  were  entitled  to  a  credit  for  such  payments. 

APPEAL  FROM  MEKCER  CIRCUIT  COURT. 
October  6,  1866. 

Opinion  of  the  Court  by  Judge  Peters  : 

On  the  7th  day  of  January,  18G1,  Timothy  Corn  and  S.  P. 
DeBaiin  executed  their  note  to  John  C.  Dean  for  $110,  payable 
ten  months  after  date,  and  on  the  day  the  note  bears  date  John 
C.  Dean,  by  his  written  indorsement,  assigned  it  to  James  M. 
Dean,  who  afterward  delivered  it  to  Jobe  Dean,  without  any 
written  assignment,  and  he  assigned  it  to  appellee  by  his  written 
indorsement  of  the  4th  of  February,  1861. 

Upon  this  note  appellee  brought  suit  against  the  obligors  and 
James  M.  Dean ;  the  first  assignee,  S.  P.  DeBaun,  demurred,  and 
assigning  as  cause  of  special  demurrer  tlie  want  of  the  proper 
parties  as  plaintiffs,  and  his  demurrer  being  overruled  he  an- 
swered and  stated  that  his  co-obligor  was  dead,  but  had  ])ai(l  i  » 
W.  B.  DeBaun,  who  was,  as  he  alleges,  a  joint  assignee  with  J. 
M.  Deanj  and  to  whom  J.  M.  Dean  afterward  assigned  his  inter- 
test  therein,  $20,  on  said  note,  December  26,  1861,  without  any 
notice  or  knowledge  that  said  DeBaun  and  Dean  had  parted  with 
the  note,  and  that  he,  said  S.  P.  DeBaun,  had  on  the  ir)th  day  of 
January,  1862,  paid  to  said  W.  B.  DeBaun  $-60  on  said  note 
without  any  notice  of  the  transfer  of  the  same  to  plaintiff.  Tie 
denies  that  the  note  was  assigned  to  appellee  on  the  4th  of  Feb- 
ruary, 1861,  but  says  it  was  not  so  assigned  until  the  4th  of 
February,  1862,  and  that  said  assignment  is  antedated;  denies 
that  John  Dean  ever  o^^nied  the  notes,  and  says  it  was  placed  in 
his  hands  to  collect  on  it  $24  that  W.  B.  DeBaun  owed  him,  and 
asks  for  a  credit  on  said  note  for  two  amounts  claimed  to  have 
been  paid. 

The  recei])ts  for  the  two  payments  to  W.  B.  DeBaun  are  filed, 
and  the  payments  are  not  controverted  in  the  reply  nor  allegation 
jTi  the  answer  that  the  assignment  to  appellee  is  antedated,  denied. 
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The  issue  of  fact  was  submitted  to  the  jury  and  they,  having 
found  a  credit  in  favor  of  appellee  for  the  full  amount  of  the  note, 
and  a  judgment  having  been  rendered  in  accordance  therewith, 
DeBaun,  the  obligor,  has  appealed. 

•No  objections  or  exceptions  were  taken  to  the  evidence  by 
either  party,  and  as  the  appellant's  demurrer  to  the  petition  was 
properly  overruled,  our  inquiry  is  confined  to  the  ruling  of  the 
court  in  giving  instructions,  whether  or  not  they  were  preju- 
dicial to  appellant.  It  seems  from  the  bill  of  exceptions  that  the 
instructions  asked  for  by  both  parties  were  overruled,  and  the 
court  gave  such  as  he  thought  applicable  to  the  case,  and  the  ap- 
pellant excepted  to  the  opinion  of  the  court  in  overruling  those 
he  asked  and  in  giving  those  that  were  given. 

If  the  payments  were  made  by  appellant  and  his  co-obligor 
before  the  note  was  in  fact  transferred  to  Jobe  Dean,  and  by  him 
a8signe<l  to  appellee,  or  before  they  had  notice  of  such  transfer 
and  assignment,  they  were  entitled  to  credit  for  such  payment; 
this  proposition  was  embraced  in  the  first  instruction  asked  by 
appellant,  but  was  overruled  and  was  ignored  in  all  those  given 
by  the  court,  which  was  erroneous  and  prejudicial  to  appellant. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  award  a  new  trial  and  for  further  proceedings 
consistent  herewith. 


WlLUAM  YaNTIS  v.   T.  W.   rOBE]MAN. 

Principal  and  Agent  —  Usurious  Interest. 

Where  an  agent  loans  money  for  his  principal  at  a  usurious  rate  of 
interest,  taking  a  note  to  himself,  and  thereafter  assigning  it  to  his  prin- 
cipal, in  a  suit  on  the  note,  it  would  be  purged  of  all  legal  interest. 

APPEAL  FBOM  BOTLE  OIBOUIT  COUBT. 
June  13,  1866. 

Opinion  of  the  Court  by  Judge  Pbtebs  : 

This  action  was  instituted  on  a  note  executed  by  appellee  to 
A.  G.  Daniel,  on  the  Ist  of  July,  1862,  for  $278  then  due,  and 
assigned  by  him  to  appellant  on  the  16th  of  July,  1864. 

Appellee  in  his  answer  avers  that  the  note  was  executed  for 
usurious  and  illegal  interest  growing  out  of  a  transaction  com- 
menced on  the  3d  of  November,  1860.       When  he  borrowed  of 
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Daniel  $200,  at  the  usurious  and  unlawful  interest  of  $2  per 
week,  and  executed  a  writing  in  these  words :  **  I  have  borrowed 
of  John  Engleman  by  the  hands  of  A.  G.  Daniel,  $200  this  3d  of 
November,  I860;''  that  on  the  2d  of  February,  1861,  he  paid 
Daniel  $25,  and  executed  another  note  in  the  same  language  except 
that  it  was  for  $227.  On  the  13th  of  April,  1861,  he  again  re- 
newed the  writing  for  $267 ;  and  on  the  8th  of  June  he  paid  to 
Daniel  $135,  and  executed  his  acknowledgment  of  having  bor- 
rowed of  Engleman  then  $164.  On  the  24th  of  August,  1861,  he 
executed  a  similar  writing  for  $188. 

On  the  8th  of  January,  1862,  he  renewed  the  obligation  again, 
acknowledging  his  indebtedness  to  be  $228,  and  on  the  1st  of 
July,  1862,  he  gave  his  due-bill  to  said  A.  G.  Daniel  for  $278,  the 
aame  upon  which  the  action  was  brought,  that  at  each  renewal, 
interest  was  counted  at  $2  per  week,  and  either  paid,  or  put 
in  the  note,  and  that  the  $200  l)orrowed  on  the  3d  of  Xovom- 
ber,  1860,  constituted  the  only  consideration  for  the  various  re- 
newals, the  sums  paid,  and  of  the  note  in  controversy,  and  of  said 
note,  $229.70  are  for  usurious  and  unlawful  interest,  which  he 
plca'ls  as  a  counterclaim  against  so  much  of  the  note,  and  ask?  a 
credit  or  a  judgment  therefor. 

The  plaintiflF  below,  after  denying  any  knowledge  of  the  facts 
stated  in  the  answer,  charges  that  at  the  date  of  the  note  sued  upon, 
there  were  some  matters  of  account  unsettled  between  defendant 
and  John  Engleman,  in  which  he  was  indebted  to  said  Engleman ; 
and  that  Engleman  was  indebted  to  his  assignor,  A.  G.  Daniel,  in 
a  sum  equal  to  the  amount  of  the  note  sued  upon,  or,  perhaps,  a 
greater  sum ;.  and  in  consideration  that  defendant  would  execute 
to  Daniel  his  note,  the  same  should  be  a  release  and  discharge  of 
defendant's  indebtcnlnesp  to  Enu:]euian  and  should  also  l)e  a  sat- 
isfaction of  the  indebtedness  of  Engleman  to  Daniel  to  the  same 
amount,  and  with  a  full  knowledge  of  the  facts  stated  appellee 
executed  his  note  directly  to  Daniel,  whereby  he  discharged  the 
debt  to  Engleman,  and  Engleman  got  a  credit  for  the  same  amount 
on  his  indebtedness  to  Daniel,  and,  therefore,  insists  on  a  judg- 
ment for  the  full  amount  of  the  note.  At  the  August  term,  1865, 
of  the  Circuit  Court,  a  judgment  was  rendered  against  appellee 
for  $50,  and  at  the  succeeding  February  term  of  said  court,  the 
law  and  facts  were  submitted  to  the  circuit  judge,  and  he  rendered 
a  final  judgment  against  appellee  for  $32.85,  and  of  that  judg- 
ment appellant  complains. 
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The  several  notes  bearing  the  respective  dates  and  for  the 
amounts  as  stated  in  the  answer  are  filed  with  the  name  of  the 
obligor  torn  off;  and  the  history  of  the  transaction  in  jelation  to 
the  rate  of  interest  exacted,  the  amounts  paid,  and  the  renewal  of 
the  notes  as  detailed  in  the  answer  fully  sustained  by  the  proof. 

Minor  was  introduced  as  a  witness  on  the  trial  for  appellee,  and 
testified  that  the  money  was  borrowed  for  him,  that  he  applied  to 
Daniel  for  it,  and  he  told  him  he  had  the  money;  but  he  did  not 
know  him,  and  he  could  not  get  it;  the  witness  then  told  him  that 
TJr.  Foreman,  the  appellee,  would  give  his  note  for  it ;  Daniel  re- 
]>lied,  he  knew  Foreman,  had  dealt  with  him  before,  he  could  get 
the  money,  his  terms  were  $2  ])er  week  on  each  $100,  and  the 
money  was  then  obtained  from  him  by  a])])ellee,  and  placed  to  the 
credit  of  witness  in  bank.  lie  further  stated,  when  he  applied 
to  Daniel  to  boiTOw  the  money,  he  said  he  had  money  to  loan  on 
the  terms  stated  on  short  time,  but  did  not  say  whose  money  it  was. 

Appellant  executed  a  release  ^  Daniel,  and  then  introduced  him 
as  a  witness  who  proved  he  loaned  the  money  to  appellee  as  agent 
for  Engleman,  at  the  rates  stated,  the  several  renewals  of  the  notes, 
and  the  payments  as  before  stated ;  and  also  proved  the  execution 
of  the  note  sued  on  to  liimself  by  an  arrangement  with  appellee, 
under  the  following  circumstances ;  that  Engleman  desired  him  to 
settle  up  the  matters  in  his  hands  as  his  agent ;  he  then  called  on 
appellee  for  the  money  he  owed  Engleman,  he  could  not  pay  it, 
and  appellee  then  asked  Daniel  to  take  from  him  a  note  for  the 
amount  he  owed  Engleman,  and  give  Engleman  a  credit  for  the 
same,  and  he  would  pay  Daniel  $4  per  week  on  said  note  until  he 
paid  it,  for  the  acconnnodation,  this  lie  agreed  to  do,  and  the  busi- 
ness was  closed  up  in  that  way, 

lie  furthermore  state<l  he  was  indebted  to  his  daughter,  the 
wife  of  aj)pellant,  and  in  ))art  payment  of  that  indebtedness,  he 
assigned  the  note  in  him,  retained  it  for  collection,  and  took  it  to 
the  lawyer,  or  to  Chrisman,  and  had  the  suit  brought  upon  it. 
He  could  not  state  the  amount  of  his  indebtedness  to  his  daughter, 
and  there  was  no  written  memorandum  of  his  settlement  with 
Engleman. 

How  appellee  learned  Daniel  was  the  creditor  of  Engleman  is 
not  shown,  nor  does  Daniel  state  when,  or  on  M^hat  consideration, 
Engleman  became  his  debtor,  and  it  is  extraordinary,  certainly  un- 
usual, in  the  dealing  l)etween  men,  that  Daniel  should  retain  the 
money  of  his  debtor,  loan  it  out  for  him  at  the  enormous  rate  of 
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interest  at  which  this  money  was  loaned,  without  compensation  so 
far  as  this  record  shows,  and  delay  the  settlement  and  collection  of 
his  own  debt,  and  then  take  it  on  a  man  evidently  greatly  pressed 
for  money,  and  when  he  knew  the  transaction  was  tainted  with 
usurious  interest  at  most  oppressive  rates.  Moreover,  he  assigned 
the  note  to  his  son-in-law  in  part  payment,  as  he  says,  of  a  debt  he 
owed  his  daughter,  the  amount,  however,  he  does  not  know,  fails 
to  tell  how  the  debt  is  evidenced,  and  after  the  assignment  of  the 
note,  retains  It  to  collect  for  his  assignee,  and  upon  the  trial  his 
son-in-law  gave  him  a  release  to  render  him  competent  to  testify. 

Daniel  was  the  negotiator  and  actor  in  loaning  and  collecting  the 
money,  and  renewing  the  notes ;  if  the  money  was  not  his,  no  rea- 
son is  perceived,  nor  motive  assigned  for  the  labor  he  took  upon 
himself  in  the  business;  and  that  circumstances,  with  the  facts 
before  referred  to,  persuasively  if  not  irresistably  lead  to  the  con- 
clusion that  the  taking  the  note  sued  on,  payable  to  himself,  was 
an  artifice  resorted  to,  to  cover  up  and  make  available  the 
exorbitant  usury  he  had  exacted  on  the  loan.  And  as  we  are  satis- 
fied that  the  two  judgments  amount  to  as  much  as  was  due  on  the 
note  after  crediting  the  amounts  paid  and  purging  it  of  the  usury, 
the  final  judgment  is  affirmed. 


Henry  &  Yeizer  v.  M.  D.  Huqhey. 

Hote  —  Wiuit  of  Consideration  —  Burden  of  Proof. 

In  a  suit  on  a  note,  where  the  plea  of  no  consideration  is  relied  on 
as  defense,  which  was  controverte<l  by  reply,  the  burden  of  proof  is  on 
the  defendant. 
Purchase  of  Land  by  Insolvent  Husband  —  Deed  to  Wife  —  Fraud. 

The  proof  shows  that  the  land  was  paid  for  by  the  husband,  and  the 
deed  made  to  the  wife  while  he  was  insolvent,  and  after  the  note  was 
executed.  Held,  that  the  conveyance  to  the  wife  was  procured  to  be  made 
to  her  in  fraud  of  the  rights  of  the  holder  of  the  note. 

APPEAL    FROM    LYON    CIRCriT    COURT. 
January  14,  1867. 

Opinion  of  the  Court  by  Judge  IIarhin: 

This  was  a  suit  in  equity  seeking  to  subject  a  tract  of  about  120 
acres  of  land,  conveyed  by  James  L.  Dallam  to  llebecca  Ann 
Hughey,  wife  of  Michael  D.  Hughey,  by  deed  dated  March  10, 
1852,  or  so  much  as  necessary  thereof  to  the  payment  of  a  promis- 
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sory  note  on  said  M.  D.  Iliighcy  for  $287.34,  dated  25th  Decem- 
ber, 1841,  credited  by  $4.98  as  paid  24th  July,  1843,  and  by  $50, 
paid  September  6,  1845. 

The  petition  alleges  that  il.  D.  Iliigliey  was,  at  the  date  of  said 
deed,  hopelessly  insolvent,  and,  that  although  he  was  the  real 
owner  of  the  land,  he  had  fraudulently  procured  the  deed  to  be 
made  to  his  wife  by  Dallam  for  the  purpose  of  hindering  and 
delaying  his  creditors. 

The  answer  does  not  controvert  the  charge  of  insolvency,  but  it 
does  deny  the  alleged  fraudulent  object  of  Hughey  in  having  the 
deed  made  to  his  wife,  and  says  his  wife  bad  jointly  with  him  to 
pay  for  the  land,  and  he  had  promised  to  have  it  conveyed  to  her. 

The  answer  further  avers  that  the  note  was  procured  from  him 
by  fraud,  and  false  and  fraudulent  representations  on  the  patt 
of  Samuel  P.  L.  Marshall,  one  of  the  original  payees  of  the  note, 
and  that  tbe  note  was  given  for  no  consideration.  Various  ante- 
cedent transactions  between  him  and  the  Marshalls,  to  whom  the 
note  was  given,  are  set  up,  upon  which  he  claims  that  they  w^ere 
indebted  to  him  more  than  the  amount  of  the  note  at  the  time  it 
was  given,  which  is  controverted  by  the  re])ly  of  the  plaintiff. 

The  Circuit  (,^ourt  having  dismissed  the  j)etition,  this  appeal  is 
prosecuted  from  the  judgment. 

In  relation  to  the  defense  to  the  note  it  will  be  sufficient  to 
observe  that  it  is  not  sustained  by  any  evidence,  and,  as  by  the 
pleadings,  the  burden  of  proving  the  defease  was  devolved  on  the 
defendant,  tliere  w^as  no  ground  for  adjudging  the  note  fraudulent 
or  without  consideration,  or  that  the  right  of  action  upon  it  was 
otherwise  barred. 

And,  in  regard  to  the  deed,  although  the  ])ctitiou  as  to  that  is 
sufficiently  controverted  by  the  answer  filed  by  the  guardian  ad 
litem  of  the  infant  children  of  Mrs.  ITughey,  yet,  as  the  insolvency 
of  M.  D.  Hughey  is  in  effect  admitted,  and  the  deposition  of 
Calb,  the  only  witness  examined,  establishes  the  fact  that  the  land 
was  paid  for  by  the  means  of  M.  D.  Hughey,  we  are  constrained 
to  the  conclusion  that  the  conveyance  to  Rebecca  A.  Hughey  was 
procured  to  be  made  to  her  in  fraud  of  the  rights  of  the  holders  of 
said  note,  and  the  Circuit  Court  should  have  so  adjudged,  and 
subjected  the  land,  or  so  much  thereof  as  was  necessary,  to  sale  to 
satisfy  the  plaintiffs'  debt  and  costs. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 
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E.    W.    L.    IIUME  AND  WlKK    l\    G.    M.    (^ONXELLY    Ot    al. 

Settlement  of  Decedent's  Estate  —  Allotment  of  Land  ~  Sale  to  Pay  Ancestor's 
Debt  —  Contribution  —  Agreement  to  Pay  Debts  of  Decedent  for  Part  of 
the  Estate  —  Equity. 

Where  the  land  al  lotted  to  one  heir  in  the  division  has  been  sold  to 
pay  ancestor's  debts,  that  heir  is  entitled  to  a  contribution  from  the  other 
heirs  pro  rata. 

Upon  the  payment  of  their  pro  rata  share  they  are  entitled  in  equity 
to  a  judgment  over  against  a  party  who  assumcHi  the  debts  of  the  ancestor 
for  a  part  of  the  estate. 

APPEAL    FROM    BOONE    riRCriT    COURT. 
January  11,  1867. 

Opinion  of  the  Court  by  Judge  Hardin: 

Thomas  Connelly  died,  in  1835,  the  owner  of  a  tract  of  293 
acres  of  land,  a  slave  named  Joe,  and  some  personal  estate.  He 
left  Mary  Connelly,  his  widow,  and  eight  children,  viz. :  Gran- 
ville il.  Connelly,  Charles  C.  Connelly,  Thomas  Connelly,  his 
sons,  and  his  five  daughters,  Pauline,  who  intermarried  with 
George  Hume,  Clemence,  who  intermarried  wath  David  Bagley, 
Zarilda,  who  intermarried  with  Ben  Lillis,  Amanda,  who  inter- 
married with  James  Whitson,  and  the  appellant  Rachael  Hume, 
then  unmarried  and  an  infant.  The  decedent  left  a  will  in  which 
he  devised  his  whole  estate  to  his  wadow  for  life,  with  this  direc- 
tion as  to  the  remainder 

"  and  to  be  divided  and  allotted  to  my  children  at  her 
death  as  she  may  direct." 

The  will  does  not  in  terms  name  an  executor,  but  concludes 
with  the  following  clause :  "  I  also  choose  Joseph  C.  Hughes  if 
he  is  willing,  to  assist  my  Avife,  ilary  Connelly,  to  settle  all  of 
my  business,  to  collect  all  moneys  due  and  pay  all  of  my  just 
debts." 

No  order  appointing  or  qualifying  a  personal  representative  of 
the  testator  is  copied  in  the  record,  but  it  appears  that  said  Mary 
Connelly  and  Hughes  w^ere  qualified  and  acted  as  executors,  and 
that  they  took  and  returned  an  inventory  and  made  sale  of  the 
perishable  estate. 
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Tt  appears  that  the  estate  of  Thomas  Connelly  was  considerably 
indebted,  and  among  its  liabilities  was  a  claim  of  Thomas  J. 
Trundle  upon  a  note  payable  to  him  for  $756.08.  This  debt  seems 
to  have  been  the  subject  of  litigation  first  in  an  action  at  law 
against  the  executors  of  Connelly,  and  afterward  in  a  suit  in 
chancery  with  an  injunction  obtained  by  them. 

It  further  appears  that  on  the  2l8t  day  of  October,  1837,  a 
written  agreement  was  entered  into  between  said  Mary  Connelly 
and  G.  M.  Connelly,  and  Pauline,  his  wife,  George  M.  Hume, 
David  Bagley,  for  himself  and  wife,  Zarilda  Connelly,  and  Amanda 
F.  D.  C>onnelly,  whereby  said  Mary  surrendered  and  gave  up  to 
them  all  her  interest  in  the  estate  of  her  late  husband,  except  the 
slave  Joe,  and  including  the  land,  stock,  household  furniture, 
farming  utensils,  etc.,  and  in  consideration  thereof  they,  on  their 
part,  agreed  to  pay  her  $60  on  the  24th  day  of  October  next  there- 
after, and  a  like  sum  annually  thereafter  during  her  life,  and 
they  further  undertook  to  discharge  and  pay  all  the  debts  of  the 
estate  of  Thomas  Connelly,  deceased,  to  whomsoever  owing,  and 
to  hold  said  Mary  harmless  on  account  of  any  debt  of  the  estate. 

After  the  execution  of  this  contract,  and  upon  the  same  day, 
George  W.  Hume  who  owned  by  purchase  the  interests  of  Charles 
C.  Connelly  and  Thomas  Connelly,  which,  with  his  wife's  share, 
entitled  him  to  three-eighths  of  the  estate,  entered  into  a  written 
agreement  with  David  Bagley,  G.  M.  Connelly,  Zarilda  Connelly, 
and  Amanda  F.  D.  Connelly,  by  which  it  was  agreed  that  said 
Hume  was  to  take  the  entire  farm  of  Thomas  Connelly,  deceased, 
and  all  the  personal  property,  stock,  farming  utensils,  and  furni- 
ture which  said  Mary,  otherwise  Polly  Connelly,  had  conveyed  to 
them,  for  a  term  of  two  years,  and  Hume  in  consideration  thereof 
bound  himself  to  pay  all  the  debts  of  Thomajs  Connelly,  deceased, 
which  debts,  including  that  of  Trundle,  and  specified  in  the  agree- 
ment, and  supposed  to  amount  to  $1,532,  but  if  the  debts  ex- 
ceeded that  sum,  still  Hume  imdertook  to  pay  them. 

Under  this  agreement,  for  the  performance  of  which  Hume 
gave  personal  security,  he  took  possession  of  the  property  and 
farm  and  continued  in  the  occupancy  of  the  farm  for  over  five 
years. 

On  the  14th  day  of  July,  1838,  said  Bagley  and  wife  appear  to 
have  sold  and  conveved  their  interest  in  the  estate  to  Hume.    And 
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on  the  4th  day  of  June,  1841,  G.  M.  Connelly  appears  to  have 
sold  and  conveyed  his  interest  in  the  estate  to  Hume. 

Said  George  W.  Hume  having,  as  aforesaid,  acquired  by  pur- 
<5hase  four-eighths  of  the  land,  besides  his  wife's  share  of  one- 
eighth  part,  undertook  by  his  deed,  dated  the  4th  day  of  April, 
1842,  to  sell  and  convey  the  five-eighths  of  the  land  so  owned  by 
himself  and  wife  to  Frederick  C.  Hume.  His  deed,  however,  not 
being  executed  by  Mrs.  Hume  was  subsequently  held  inoperative 
as  to  her. 

In  the  meantime,  in  pursuance  of  an  agreement  between  W.  M. 
C.  Hume  and  others,  a  division  of  the  land  was  made,  whereby  a 
lot  of  thirty-seven  acres  was  set  apart  by  metes  and  bounds  as  the 
share  of  Kachel  Connelly,  and  this  division  having  been  confirmed 
by  the  County  Court,  said  Mary  Connelly,  as  the  executrix  of  said 
Thomas  Connelly,  deceased,  on  the  14th  day  of  September,  1844, 
executed  to  said  Rachel  a  deed  to  said  boundary  of  thirty-seven 
acres  of  land. 

The  litigation  in  regard  to  the  claim  of  Trundle  finally  resulted 
in  judgments  in  his  favor  against  the  heirs  of  Thomas  Connelly, 
which  amounted,  on  the  6th  day  of  December,  1852,  to  the  sum 
of  $1,578.37,  and  under  an  execution,  issued  thereon,  said  thirty- 
6even  acres  of  land  which  was  valued  at  $20  per  acre,  was,  with 
certain  other  interests,  sold  on  the  6th  day  of  December,  1852, 
and  was  subsequently  conveyed  by  the  sheriff  to  the  purchaser. 

Eachel  Connelly  having  in  the  meantime  intermarried  with  E. 
W.  S.  Hume,  they  brought  this  suit  in  equity  on  the  15th  day  of 
April,  1854,  against  G.  M.  Connelly  and  others,  asking  a  judg- 
ment to  compel  them  to  contribute  and  restore  to  her  the  amount 
of  her  estate  which  had  been  subjected  to  sale  to  pay  the  debt  of 
Trundle. 

The  pleadings,  which  were  unusually  elaborate,  involved  an 
inquiry  as  to  what  relief,  if  any,  the  appellants  were  entitled  to 
by  way  of  contribution,  as  between  themselves  and  the  other  heirs 
of  Thomas  Connelly,  deceased,  independent  of  the  agreement  of 
date,  the  21st  of  October,  1837,  as  well  as  their  right  to  enforce 
that  agreement  for  their  relief,  by  substitution  for  Mary  Connelly 
or  Trundle. 

The  further  fact  appears  that  appellants  received  the  sum  of 
$360  on  the  6th  day  of  December,  1852,  of  J.  C.  Hughes,  the 
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purchaser  of  their  land  under  an  agreement  on  his  part  to  pay 
the  same  in  addition  to  the  price  paid  under  Trundle's  execution. 
The  Circuit  Court  having  dismissed  the  cause,  that  judgment 
was  revised  and  reversed  in  this  court,  and  although  it  does  not 
appear  to  have  been  then  decided,  whether  the  appellants  were  not 
entitled  to  relief  by  the  enforcement  of  the  agreement  of  the  2l8t 
of  October,  1837,  as  aforesaid,  yet  as  it  is  said  in  the  opinion 
then  delivered  that 

"  if,  in  point  of  fact,  the  other  heirs,  or  any  one  of  them, 
have  paid  debts  of  the  estate,  for  which  Mrs.  Hume's 
land,   or  other  estate  acquired  from  her  father,  was 
liable,  there  can  be  no  doubt  that  for  her  pro  rata  share 
of  such  debts  she  should  account,  and  to  that  extent  such 
payment  by  the  other  heirs,  or  any  of  them,  would  fur- 
nish to  them  a  good  defense  against  her  claim  for  con- 
tribution on  account  of  the  Trundle  debt." 
We  do  not  now  feel  authorized  to  disregard  the  payments  so 
appearing  to  have  been  made  by  the  other  heirs,  although  accord- 
ing to  one  construction  of  the  agreement  of  October,  1837,  they 
were  bound  to  make  such  payments,  as  well  as  to  pay  the  entire 
debt  to  Trundle. 

Inasmuch  as  the  appellants  are  thus  compelled  to  contribute  to 
the  payment  of  the  debts,  it  seems  to  have  been  proper  in  adjust- 
ing the  account  between  them  and  the  other  heirs  to  allow  diem 
their  proportion  of  the  rents  of  the  land,  and  assuming,  as  we 
think  the  commissioner  was  authorized  by  the  evidence  to  assume, 
that  the  tract  of  thirty-seven  acres  of  land  when  sold  on  the  6th 
day  of  December,  1852,  was  of  the  value  of  $925,  it  was  proper 
to  deduct  from  that  sum  the  $360  paid  appellants  by  Hughes. 

The  commissioner's  last  report  seems  to  conform  to  this  basis, 
and  though  in  some  of  its  details  it  is  obscure  and  not  entirely 
satisfactory,  we  have  determined  with  some  hesitation  to  adopt  its 
result,  which  shows  a  balance  due  the  appellants  of  $1,042.68, 
with  interest  from  the  14th  day  of  September,  1863. 

As  already  intimated,  we  are  of  opinion  that  as  the  sum  found 
due  the  appellants  is  but  a  balance  of  the  principal  and  interest  of 
the  value  of  their  land  taken  to  satisfy  Trundle's  debt,  which,  by 
the  agreement  made  on  the  21st  of  October,  1837,  the  appellees, 
6.  M.  Connelly,  David  Bagley,  and  others,  undertook  to  pay,  and 
which  agreement  either  Mary  Connelly  or  Trundle  might  have 
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enforced^  the  appellants  are  entitled,  by  substitution  for  them,  to  a 
judgment  for  said  balance  found  due  them  against  the  obligors  in 
said  agreement. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Jas.  Haklan's  Admk.  v.  Orlahdo  Brown. 

Sale  of  Land  —  Yendox's  Lien  —  Dower. 

There  is  a  most  important  distinction  between  equitable  liens,  to 
secure  purchase  money,  where  the  legal  title  has  been  conveyed  and  where 
the  legal  title  has  been  reserved  until  the  purchase  money  has  been  paid. 
In  the  former  case,  he  has  parted  with  both  the  legal  and  equitable  title; 
in  the  latter  he  retains  the  legal  title  as  security  for  the  purchase  money. 

Vendor  retaining  the  legal  title  is  placed  on  the  footing  of  a  mort- 
gagee who  has  taken  a  mortgage  as  security  for  the  purchase  money. 

The  vendor's  lien  has  been  abolished  by  statute  (unless  preserved 
in  the  deed)  but  the  right  of  the  vendor  who  retains  the  legal  title  as 
security  is  of  an  entirely  different  nature,  and  the  vendee's  purchaser 
takes  only  the  vendee's  equitable  right  to  have  a  conveyance  on  payment 
of  the  purchase  price. 

When  the  voidor  retains  the  legal  title  as  security  for  the  purchase 
money,  nothing  but  an  absolute  payment  of  the  purchase  price  will  author- 
ize a  court  to  compel  him  to  surrender  his  title  to  the  vendee  or  his 
assigns. 

In  this  State  tbe  assignment  of  a  note  for  purchase  money  is  an 
assignment  of  a  lien  pro  ianto  of  tlie  lien  upon  the  land,  but  if  the  note 
is  assigned  without  recourse  the  lien  is  gone;  the  vendor  not  being  liable 
he  cannot  hold  the  lien  to  indemnify  him. 

The  widow's  dower  is  prior  and  superior  to  a  claim  for  unpaid  pur- 
chase money.     (See  original  opinion,  p.  392.) 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 
Januory  31,  1867. 

Besponse  and  Modification  by  Judge  Williams: 

In  Anthony  v.  Smith,  9  Humph.  511,  the  Supreme  Court  of 
Tennessee  held  that  where  Anthony  had  sold  Smith  a  tract  of 
land  and  for  unpaid  purchase  money  took  his  three  several  bills  of 
exchange  payable  yearly,  and  executed  his  bond  for  a  title  to  be 
made  on  payment  of  said  bills,  afterward  Anthony  accepted  the 
assignment  of  a  note  which  Smith  held  on  Harrison,  and  sur- 
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rendered  up  the  three  bills  of  exchange,  Harrison  proving  insol- 
vent the  note  was  not  collected,  the  court  said : 

"  There    is    a    most    important    distinction    between 
equitable  liens  which  the  law  gives  the  vendor  to  secure 
the  purchase  money  where  the  legal  title  has  been  con- 
veyed, and  that  security  which  he  provides  for  himself 
by  the  reservation  of  the  legal  title  until  the  purchase 
money  is  paid.     In  the  former  case,  he  has  parted  with 
both  the  legal  and  equitable  estate ;  in  the  latter,  he  re- 
mains clothed  with  the  legal  title,  which  the  law  will 
intend  to  have  been  retained  as  an  absolute  security  for 
the  purchase  money.     In  the  case  of  Grayham  v.  Camp- 
bell, May,  52,  56,  a  vendor  retaining  the  legal  title  is 
placed  upon  the  footing  of  a  mortgagee  who  has  taken  a 
mortgage  as  security  for  the  purchase  money;  and  the 
analogy  is  certainly  correct."     *     *     * 
Smith's  liability  was  not  discharged  by  the  substitution   (of 
Harrison's  note)  ;  he  still  stood  bound  (on  his  assignment)  for  the 
debt  in  case  of  the  insolvency  of  the  makers,  or  their  failure  to 
pay  upon  due  diligence  being  used  to  collect  the  money.*     In 
Watson  V.  Millard,  9  Bow.  95,  the  Supreme  Court  of  Pennsylvania 
held  where  the  vendor  had  given  a  title  bond  and  not  a  deed  and 
the  vendee  had  executed  his  notes  for  a  part  of  the  purchase  price 
and  afterward  deposited  with  the  vendor  as  collateral  security 
obligations  on  other  persons,  and  the  vendor  subsequently  made  the 
vendee  his  agent  to  collect  these  collaterals  which  the  vendee  did 
but  failed  to  pay  the  money  to  the  vendor,  and  having  become 
insolvent  his  judgment  creditors  insisted  this  was  a  payment  to 
the  vendor  and  reduced  his  lien  upon  the  land  and  enlarged  the 
interest  of  the  vendee  which  should  be  subjected  to  the  payment 
of  his  judgment  creditors,  the  court  said: 

"  The  fallacy  of  the  supposition  lies  in  a  notion  that 
payments  were  to  be  made  as  much  for  the  benefit  of 
Millard's  creditors  as  of  Cowden  (the  vendor),  though 
he  was  not  bound  to  consult  them  or  know  them.  He 
had  no  interest  in  common  with  them,  and  having  to 
deal  with  his  debtor,  not  with  them,  he  was  not  at  liberty 
to  make  such  arrangements  with  him  as  suited  their 
mutual  convenience,  without  regard  to  the  interest  or 
convenience  of  any  one  else.'* 
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In  Bradford  v.  Harper  et  al.,  25  Ala.  347,  the  Supreme  Court 
of  Alabama  held  that  where  the  vendor  had  given  his  title  bond 
which  had  been  several  times  assigned  until  it  was  owned  by  one 
NeveSj  and  the  possession  of  the  land  had  been  delivered,  and 
Bradford,  the  first  vendor,  had  obtained  IS'eves'  note  for  the  un- 
paid purchase  price  which  he  transferred  to  Taylor,  and  took  from 
him  promissory  notes  and  bills  of  exchange  on  other  persons,  also 
another  tract  of  land,  and  which  notes  Neves  had  taken  up  from 
Taylor,  but  it  appearing  that  Taylor  was  a  joint  owner  of  the  land 
bought  from  Bradford  and  the  parties  to  the  bill  of  exchange  in- 
solvent, the  court  said : 

"  That  if  Xeves  and  Taylor  were  jointly  concerned  in 

the  purchase,  although  by  a  verbal  arrangement  between 

them,  and  Taylor  acting  for  both  caused  the  bill  to  be 

executed  and  took  up  the  old  note,  without  any  express 

agreement  on  Bradford's  part  to  receive  it  in  absolute 

payment  and  thereby  to  abandon  the  lien,  he  still  has 

a  right  to  look  to  the  land  to  pay  the  balance  due." 

In  20  U.  S.  Dig.  633,  notes  170,  171,  is  found  an  abstract  from 

the  decision  of  the  Supreme  Court  of  Virginia.     Yancy  v.  Monk, 

15  Gratt.  300. 

"  The  vendor's  lien  has  been  abolished  by  statute,  but 
the  right  of  the  vendor  who  retains  the  legal  title  as  se- 
curity is  of  an  entirely  different  nature,  and  the  vendee's 
purchasers  take  only  the  vendee's  equitable  right  to  have 
a  conveyance  upon  payment  or  satisfaction  of  the  price. 
"  In  this  case  the  conveyance  was  not  to  be  made  until 
the  price  was  paid;  the  vendee  gave  his  bond  therefor 
to  the  vendor;  afterward  he  gave  his  bond,  with  the 
vendor  as  security,  to  one  of  the  vendor's  creditors  and 
the  former  bond  was  thereupon  canceled;  the  vendee 
failed,  and  the  vendor  paid  the  bond  to  the  creditor. 
Held,  that  by  this  mere  shifting  of  the  securities  the 
price  was  not  satisfied,  and  the  vendor  should  hold  the 
land  until  payment  as  against  tlie  vendee's  grantees  and 
creditors." 
These  cases  clearly  indicate  the  same  general  principle,  that 
when  the  vendor  retains  the  legal  title  as  surety  for  the  purchase 
money  nothing  but  an  absolute  payment  of  the  purchase  price 
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authorizes  the  court  to  compel  him  to  surrender  that  title  to  the 
vendee,  his  heirs,  or  assigns,  or  to  pay  his  creditors. 

This  evidence  of  this  absolute  payment  is  of  a  two-fold  char- 
acter; first,  by  absolute  contract,  second,  such  as  the  law  will  infer 
from  the  nature  of  the  transaction. 

As  there  is  no  proof  of  express  contract  in  this  case,  will  the 
facts  justify  p.  determination  by  law  of  absolute  payment  ? 

It  will  be  observed  in  all  these  cases  that  however  the  trans- 
actions may  be  changed  and  the  original  evidences  of  the  vendee's 
debt  surrendered  yet  if  in  the  new  transaction  he  by  assign- 
ment, indorsement,  or  otherwise  remain  bound  to  the  vendor,  or  if 
the  vendor  by  indorsement  or  suretyship  remain  liable  to  refund  or 
repay  what  he  may  receive  from  the  vendee,  it  is  not  regarded  by 
law  as  an  absolute  payment,  even  when  the  vendor  has  surrendered 
the  note  of  the  vendee;  how  much  less  so  when  he  neither  sur- 
renders the  evidence  of  indebtedness  by  the  vendee  nor  executes 
to  him  a  receipt. 

Now  in  the  case  cited  from  Grattan,  had  the  vendor's  creditor, 
instead  of  surrendering  an  indebtedness  on  the  vendor,  loaned 
money  on  the  vendee's  note  with  vendor  as  security  the  analogy  to 
the  present  case  would  have  been  perfect,  except  that  the  vendor 
there  surrendered  to  the  vendee  his  note  which  Brown  did  not  do. 
Or  had  Brown  owed  the  bank  and  it  had  surrendered  his  note  in- 
stead of  paying  the  money  when  Harlan's  note  vnih  Brown  as 
security  was  discounted  the  analogy  would  have  been  perfect,  with 
the  same  exception,  which  makes  Brown's  case  the  stronger. 

What  principle  of  law  or  justice  authorizes  a  distinction  on 
these  facts  ?  Would  it  have  in  the  least  altered  the  principle  in 
the  Virginia  case  had  the  vendor's  creditor  paid  money  on  the 
vendee^s  note  with  him  as  surety,  instead  of  surrendering  to  him 
his  note  ?  Whether  the  vendee  paid  the  vendor  in  money  or  his 
note  mattered  not;  it  was  because  the  vendor  remained  liable  to 
refund  what  he  got  from  the  vendee ;  therefore,  no  absolute  pay- 
ment would  be  inferred  as  long  as  his  liability  continued  nor  does 
it  matter  that  the  bank  paid  money  on  Harlan  and  Brown's  note 
instead  of  surrendering  to  Brown  his  own  note. 

That  Brown  can  never  be  compelled,  under  the  principles  of 
these  decisions,  to  surrender  the  legal  title  until  he  is  discharged 
from  all  liability  to  refund  the  money  to  the  bank  is  certain,  in 
the  absence  of  proof  that  it  was  agreed  by  him  to  receive  the  money 
as  an  absolute  payment  on  Harlan's  purchase  from  him. 
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Whilst  in  this  State  an  assignment  of  the  note  for  purchase  price 
is  an  assignment  pro  tanto  of  the  lien  upon  the  land,  yet  in  several 
of  the  States  it  is  not;  yet  these  States  hold  that  where  the  vendor 
assigns  the  note  and  may  have  to  take  it  up  he  holds  the  lien  until 
fae  is  fully  exonerated  from  liability,  whilst  his  assignee  holds  the 
debt;  therefore,  when  he  assigns  the  note  without  recourse  these 
States  determine  the  lien  is  gone,  because  the  vendor,  not  being 
liable,  cannot  hold  the  lien  to  indemnify  himself  whilst  another 
hold  the  debt,  and  such  is  laid  down  in  Smith's  Leading  Equity 
Oases.  Judges  Sobertson  and  Hardin  do  not  concur  in  these 
views  but  still  adhere  to  their  original  opinion. 

The  holding  of  the  title  by  the  vendor  as  mortgagee  or  in  analogy 
to  a  mortgage  would  seem  to  authorize  a  conclusion  that  the  widow 
should  be  allowed  dower  in  preference  to  the  vendor,  and  whilst  we 
do  not  feel  very  confident  of  this  position  imder  the  peculiar  cir- 
cumstances of  this  case,  the  court  being  equally  divided  on  the 
main  question  but  inclined  to  concur  in  allowing  the  widow  dower 
prior  to  Brown's  claim  to  have  the  bank  debt  paid,  we  have  de- 
termined to  modify  the  opinion  so  far  as  to  direct  an  allowance  of 
dower  to  Mrs.  Harlan  so  far  as  the  bank  debt  for  which  Brown  is 
still  liable  is  concerned,  and  as  to  all  else  the  petition  is  overruled. 


G.  M.  Cbessap  v.  Adams  Expbess  Co. 

Bzpress  Company  —  Responsibility  for  Goods  Taken  by  Robbers  —  Reason- 
able Time  to  Deliyer  —  OfEer  to  Deliver. 

Where  an  Express  Company  has  reasonable  time  to  deliver  goods  or  a 
reasonable  time  to  offer  to  deliver  them  they  are  responsible  for  the 
value  of  the  goods  lost  by  the  reason  of  being  taken  by  robbers. 

APPEAL  FBOM  HABI>IN  CIBCUIT  OOUBT. 
January  19,  1867. 

Opinion  op  the  Coubt  by  Judge  Williams  : 

The  consignee  of  the  gold  watch  and  breastpin  was  Miss  Lanel, 
who  then  lived  with  her  parents  in  Elizabeth  town,  some  300  or 
400  yards  from  the  office,  which  was  well  known  to  the  agent  of 
the  company.  The  watch  and  pin  arrived  about  4  o^clock  on  the 
afternoon  of  June  12,  1863,  the  consignee  then  being  out  of  town 
but  her  father  and  mother  both  being  at  home,  and  so  remained 
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until  after  the  rebel  soldiers,  under  command  of  Captain  Hines^ 
came  in  the  next  morning  about  10  o'clock  and  robbed  the  safe 
of  the  company  and  took  the  watch  and  pin. 

The  agent  did  not  offer  to  deliver  the  articles  at  the  residence 
of  the  consignee;  indeed,  did  not  go  there,  being  informed  that, 
she  was  out  of  town. 

It  was  known  the  previous  evening  that  these  soldiers  were  in 
the  neighborhood  and  rumors  were  circulating  through  the  town 
next  morning  for  several  hours  before  their  arrival  that  they 
were  coming,  and  the  agent  states  that  he  heard  about  midnight 
that  there  were  rebel  soldiers  within  four  or  five  miles  of  the.  town. 

There. were  no  Federal  soldiers  there  at  the  time.  The  numer- 
ous robberies  committed  by  small  bands  of  soldiers  had  become. 
80  common  as  to  awaken  apprehensions  of  depredations  and  put 
the  people  of  the  towns  on  the  alert  when  they  were  informed  of 
an  intended  visit  by  such. 

The  value  and  facility  with  which  such  articles  could  be  taken 
and  concealed,  together  with  the  presumption  that  the  office  of 
the  Express  Company  would  be  the  richest  depository  found  in 
towns,  peculiarly  endangered  them  on  such  occasions  at  such 
places. 

The  apprehensions  which  appellee's  agent  may  reasonably  be 
presimied  to  have  entertained  on  this  occasion  would  seem  to 
require  a  more  prompt  delivery  or  offer  to  deliver  at  the  residence 
of  the  consignee ;  and  the  failure  to  do  so  might  well  be  held  as 
gross  negligence,  unless  rebutted  by  showing  some  cause  for  non- 
delivery and  not  offering  to  do  so,  such  as  that  the  time  was  too 
short  to  deliver  the  articles  consigned  to  that  office,  and  that  with 
more  than  ordinary  diligence,  and  such  as  the  occasion  demanded, 
the  articles  then  in  the  office  could  not  be  delivered,  and  thus  ac- 
coimt  for  not  offering  to  deliver  these  at  consignee's  residence. 

Had  the  offer  of  delivery  been  made  at  the  consignee's  place 
of  residence  and  no  one  there  to  receive  them,  then  appellees  would 
have  been  exonerated  from  responsibility,  but  it  can  hardly  be 
presumed  that  neither  the  father  nor  the  mother  would  have 
received  such  articles  had  the  offer  at  the  residence  been  made, 
nor  that  they  were  not  authorized  to  do  so. 

The  jury  were  prevented  from  taking  this  view  of  the  case  by. 
the  instructions  given. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a. 
new  trial  and  further  proceedings  not  inconsistent  herewith. 
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P.  RoTHCHiLD  V,  J.  P.  Floyd. 

Instrnctions  —  Undne  Importance  Giyen  IsoUted  Fact 

There  is  great  danger  of  giving  undue  importance  to  isolated  facts  by 
singling  them  out  and  giving  a  special  instruction  on  them. 

APPEAL   from   PULASKI   CIRCUIT   COURT. 
June  11, 1866. 

Opinion  of  the  Court  by  Judge  Williams  : 

The  first  instruction  asked  for  by  plaintiff  and  refused  by  the 
court  should  have  been  given ;  the  instruction  given  the  defendant 
virtually  directs  the  jury  to  allow  defendant  his  charge  for  board, 
without  considering  whether  he  was  a  tavern-keeper,  entertainer 
of  travelers  for  compensation,  or  whether  any  contract,  express 
or  implied,  existed  between  plaintiff  and  defendant  that  he  should 
be  compensated  for  such  entertainment,  and  is  inconsistent  with 
the  statute  relative  to  such  cases ;  this  instruction  should  have  been 
refused  for  this  reason.  The  evidence  had  been  permitted  to  go 
to  the  jury  for  what  occurred  between  the  parties  at  the  time 
the  store  was  removed,  and,  of  course,  was  before  them  for  con- 
sideration, yet  there  is  great  danger  of  giving  undue  importance 
to  an  isolated  fact  by  singling  it  out  and  giving  a  special  instruc- 
tion on  it,  and  whilst  a  general  instruction  that  all  the  evidence 
allowed  to  go  to  them  was  to  be  considered,  yet  we  would  not  be 
inclined  to  say  the  court  improperly  refused  the  second  instruc- 
tion asked  for  by  the  plaintiff;  it  should,  at  least,. be  more  general. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a  new 
trial. 
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Owens  v.  Hudson. 

Void  Execution  Sale. 

The  levy  of  an  execution  by  a  jailer  when  it  is  directed  to  the  sheriff 
is  void. 

Same. 

The  vendUio  eafponma  directing  the  sheriff  to  sell  the  property  illegally 
levied  on  by  the  jailor  was  also  illegal. 

Same  —  Estoppel. 

Appellants'  surrender  of  his  land  to  the  jailer  to  sell  in  lieu  of  the 
personal  property  was  without  consideration,  and  the  result  of  illegal 
coercion.  The  principal  of  estoppel  does  not  apply  to  a  surrender  coerced 
by  a  void  execution  or  levy.  The  sale  and  conveyance  was  illegal  and 
void. 

APPEAX  FfiOM  PULASKI  CIRCUIT  COURT. 
June  21,  1866. 

Opinion  of  the  Court  by  Judge  Robertso(n  : 

If  the  jailer  was  the  proper  officer  to  levy  the  executions  ought 
to  have  been  directed  to  him.  He  had  no  legal  right  to  levy  an 
execution  directed  to  the  sheriff.  His  levy  on  a  slave  and  other 
personalty  was,  therefore,  void.  The  venditio  exponas  directing 
the  sheriff  to  sell  that  property  illegally  levied  on  by  the  jailer 
was  also  illegal;  and,  therefore,  according  to  the  principle  recog- 
nized in  Geoghegan  v.  Ditto,  2  Mete  437,  Hudson's  surrender  of 
his  land  to  the  jailer  to  sell  in  lieu  of  the  personalty  was  without 
consideration  and  the  result  of  illegal  coercion.  It  waived  only 
past  irregularities,  not  illegal  and  void  acts.  The  principle  of  es- 
toppel does  not  apply  to  a  surrender  coerced  by  a  void  execution 
or  levy. 

Moreover  the  jailer's  return  of  the  sale  of  the  land  not  only 
does  not  import  but  excludes  the  implication  that  he  offered,  as 
it  was  his  duty  to  do,  any  less  quantity  than  the  whole  tract,  worth 
several  thousand  dollars  to  satisfy  the  execution  for  less  than  $500. 

We  are,  therefore,  of  the  opinion  that  the  sale  and  conveyance 
were  illegal  and  void,  and  the  verdict  and  judgment  consequently 
right. 

But,  under  all  the  circumstances,  we  think  that  Owens  should 
hold  an  equitable  lien  on  the  land  for  securing  his  debt  and  10 
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per  cent,  interest  thereon  which  redemption  would  have  cost. 
He  seems  to  have  acted  in  good  faith,  and  Hudson  appears  to 
have  either  fraudulently  or  negligently  trifled  with  his  own  as 
well  as  Owens'  rights;  and,  therefore,  the  10  per  cent,  is  con- 
aidered  but  equitable.  The  equitable  lien  herein  recognized  may 
be  in  form  or  by  approximate  proceedings. 
Judgment  affirmed. 


Elkanah  Pigo  v.  Ajnderson  Yates. 
Same  v.  Amos  Deatheidgb. 
Same  v.  Socrates  Parrish. 

Attachment  —  Grounds  —  Affidavit  —  Bond  —  Exemption. 

The  allegation  that  the  defendant  had  departed  from  this  State  with 
the  intent  to  defraud  his  creditors  is  a  ground  for  an  attachment,  and  the 
allegation  that  the  defendant  had  voluntarily  left  the  county  of  his  resi- 
dence and  had  gone  into  a  Confederate  State  and  had  remained  there  for 
more  than  thirty  days  is  also  groimds  for  an  attachment. 

Same  —  Affidavit  Before  Sale  of  Land. 

Before  real  estate  can  be  ordered  sold  under  an  attachment  the  plaintiff 
must  file  an  affidavit  to  the  effect  that  the  defendant  has  no  personal 
property  or  not  enough  thereof  to  satisfy  the  debt. 

Same  —  Bond« 

There  must  be  a  bond  executed,  as  required  by  section  440  of  the  Civil 
Code,  to  the  defendant  for  restoring  the  property  to  him  should  it  turn 
out  that  the  attachment  was  wrongfully  sued  out,  before  an  attachment 
can  be  issued. 
Same — Wife  Entitled  to  Exempt  Property  of  Her  Husband. - 

The  wife  having  been  left  in  the  possession  of  the  property  had  the 
right  to  protect  and  defend  it  for  her  husband,  and  her  claim  of  its 
exemption  from  attachment  made  in  her  answer  should  have  been 
respected. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 
June  13,  1866. 

Opinion  of  the  Court  by  Judge  Marshall  : 
The  appellee  in  each  of  these  three  cases  (which  have  been  heard 
together)  obtained  attachments  against  Pigg.     In  the  two  first 
cases  the  attachments  were  general  and  were  levied  upon  the  land 
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as  well  as  some  of  the  personal  estate  of  Pigg,  both  of  which  were 
aold  under  order  of  the  court  and  the  proceeds  distributed  be- 
tween the  two  plaintiffs  according  to  the  priority  of  their  attach- 
ments. In  the  case  of  Parrish  the  attachment  was  against  the 
personalty  alone  which  was  sold,  applied  to  the  plaintiff's  demand^, 
together  with  debt  due  from  Willis  for  property  of  Pigg's  which; 
had  been  purchased  by  Willis  from  the  wife  of  Pigg  in  his 
absence. 

It  is  suggested  in  argument  that  there  is  no  sufficient  ground 
made  out  for  either  of  the  attachments;  but  in  each  of  the  two 
first-named  cases  this,  among  other  things,  alleged  in  the  petition 
that  the  defendant  had  departed  from  this  State  with  intent  to 
defraud  his  creditors,  which  is  itself  a  ground  for  an  attachment 
(Civil  Code,  §  221),  and  in  the  case  of  Parrish  it  is  substantially 
alleged  that  the  defendant  had  voluntarily  left  the  county  of  his 
residence  and  gone  into  the  Confederate  States  and  remained 
there  voluntarily  for  more  than  thirty  days,  and  these  respective 
allegations  are  sufficiently  established  by  proof. 

There  is  not,  however,  in  either  of  the  two  first-named  cases 
an  affidavit  as  required  by  section  251  of  the  Code,  before  making^ 
an  order  for  the  sale  of  real  estate  attached,  to  the  effect  that  the 
defendant  has  no  personal  property,  or  not  enough  to  satisfy  the 
debt,  in  this  State  known  to  the  affiant.  Nor  was  a  bond  executed 
in  either  of  the  two  cases,  as  required  by  section  440,  for  restor- 
ing to  the  defendant  on  the  conditions  mentioned  in  said  section 
the  property  taken,  etc.  The  judgment,  therefore,  in  the  case  of 
Yates  V.  Pigg  and  that  in  the  case  of  Deathridge  r.  Pigg  is  deemed 
erroneous,  because  each  jud^jnent  was  rendered  without  the  affi- 
davit and  bond  required  as  alx^ve.  But  in  the  case  of  Parrish  v. 
Pigg  the  bond  required  by  section  440  was,  in  fact,  executed  be- 
fore the  judgment  was  rendered,  and  as  no  real  estate  was  at- 
tached or  sold  in  that  case  the  requisition  of  section  251  does  not 
apply.  It  is  suggested,  however,  that  property  exempted  by  law 
from  execution  and  attachment  was  taken  and  sold  under  the 
attachment  of  Parrish,  which  seems  to  have  been  actually  the  case. 
And  as  it  is  to  be  fairly  inferred  from  the  facts  that  Pigg,  who 
appears  to  have  departed  from  the  State  upon  a  trading  expedition, 
leaving  his  wife  at  his  residence,  and  never  entered  into  the  ser- 
vice of  the  Confederate  States,  that  he  did  not  intend  to  abandon 
his  residence  here  or  to  become  a  citizen  of  another  State,  we. 
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think  he  is  entitled  to  the  benefit  of  the  exemption  so  far  as  his 
wife  retained  and  claimed  the  exempt  property  of  her  husband, 
and  used  or  converted  it  into  money  for  her  own  use  and  sup- 
port, as  may  have  been  the  case  w  ith  respect  to  the  horse  sold  to 
Willis  and  the  note  for  its  price.  Mrs.  Pigg  having  been  left  in 
possession  of  this  property  had  the  right  to  protect  and  defend  it 
for  her  husband,  and  her  claim  of  its  exemption  from  attachment 
made  in  her  answer  should  have  been  respected.  In  ordering  it 
to  be  sold  the  court  erred  to  the  prejudice  of  Pigg. 

For  the  error  pointed  out  in  each  of  the  cases  the  judgment 
in  each  case  is  reversed,  and  the  cause  remanded  for  further  and 
appropriate  proceedings,  in  which  as  Pigg  has  by  his  appeal  ap- 
peared in  each  of  the  actions  he  will  be  entitled,  within  a  reason- 
able time  to  be  fixed  by  the  court,  to  file  the  same  pleading  that  he 
might  have  filed  in  the  Circuit  Court  had  he  appeared  in  that  court 
after  the  judgment  and  before  the  appeal,  and  with  the  same  effect." 


J.  S.  Feeee  V,  K.  S.  Chandler. 

Win —  Construction  —  Intention  of  Testator. 

The  intention  of  the  testator,  when  clearly  and  distinctively  announced, 
will  not  be  disturbed,  however  singular,  when  it  contravenes  no  public 
policy  nor  principle  of  law. 

The  executor  may  convey  a  legal  title  to  testator's  land  after  it  has 
reverted  to  the  estate,  for  the  purpose  of  carrying  out  the  provisions 
of  the  will. 

APPEAL    FBOM    LYON    CIBCUIT    COUKT. 
October  8,  1866. 

Opinion  of  the  Court  by  Judge  Williams  : 

We  concur  with  the  Circuit  Court  that  the  deed  from  Aug. 
li.  Chandler  to  his  brother,  Josiah  Chandler,  was  absolute  and 
not  an  error,  that  he  was  of  full  age  when  he  made  it,  and  that  it 
had  never  been  rescinded. 

But,  we  think,  an  erroneous  construction  was  placed  on  Josiah 
Chandler's  will.  He  evidently  intended  to  dispose  of  all  his  estate 
and  to  die  intestate  as  to  none ;  the  devise  was  of  all  his  land  and 
personalty  to  his  wife  for  life  or  widowhood  charged  with  the 
payment  of  his  debts;  he  made  his  wife  executrix  so  long  as  she 
lived  and  remained  a  widow ;  then  he  desired  Tramwell  Parker  to 
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execute  this  will  "  to  put  the  remainder  of  my  property  around 
me  and  mine." 

The  testator  had  lost  all  of  his  children^  and  evidently  after 
providing  for  his  surviving  relict  during  her  life  or  widowhood, 
his  next  object  was  to  have  the  last  resting  place  of  himseU  and 
descendants  adorned ;  and,  however  singular  the  devise  or  form  of 
its  expression,  we  cannot  doubt  but  this  was  his  object  and  the 
only  reasonable  construction  to  be  given  to  those  words  that  dis- 
pose of  the  reversionary  interest  after  the  estate  devised  to  his 
wife.  Such  a  devise  is  legal,  however  singular,  and  we  cannot 
frustrate  the  intention  of  the  testator  so  clearly  and  distinctly 
announced,  as  it  contravenes  no  public  policy  nor  principle  of 
common  nor  statute  law  known  to  us. 

The  deed  of  Parker  who  qualified  as  an  executor,  after  the 
death  of  the  testator's  widow  to  Freer,  conveyed  to  him  the  legal 
title  to  the  land. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  dismiss 
appellee's  bill  absolutely. 


Geoboe  Smith's  Exb.  et  al.  v.  Mary  E.  Smith  et  al. 

Distribution  of  Decedent's  Sstate  —  Bond  of  Distributee. 

Hie  court  will  require  the  distributee  or  legatee,  before  receiving  his 
distributive  share  or  legacy,  to  execute  a  bond  with  good  security  to  pay 
back  the  amount  received  by  him,  if  any  debts  appear  against  the  estate 
within  five  years. 

APPEAL   FBOM    MERGES   CIRCUIT   COURT. 
October  8,  1866. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  argument  presented  by  the  counsel  to  sustain  the  claim  of 
appellants  for  the  offset  of  the  notes  on  George  S.  Smith  against 
the  claim  of  appellees  to  the  legacy^  though  ingenious,  is  specious, 
and  the  difference  attempted  to  be  shown  between  this  case  and 
the  case  of  Carson,  etc  v.  Carson's  Exr.,  etc,  1  Mete  300,  has 
not  been  successful.  Indeed  that  case  was  a  stronger  one  for  the 
executors  than  this,  because  there  the  son  who  was  named  as  the 
devisee  in  his  father's  will  owed  the  testator;  here  the  indebted- 
ness was  to  the  executor.  Regarding  the  case  as  analogous,  and 
the  construction  of  the  statutes  on  the  subject  in  the  case  referred 
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to  as  consistent  with  their  letter  and  spirit  and  as  altogether  cor- 
rect, we  conclude  that  appellees  are  entitled  to  the  legacy  unin- 
cumbered by  the  claim  for  an  offset  attempted  to  be  enforced 
against  them  by  appellants. 

But  the  second  objection  taken  to  the  judgment  is  more  serious. 
By  section  471,  Civil  Code,  it  is  provided  that  the  court  shall  re- 
quire the  distributee  or  legatee,  before  receiving  his  distributive 
share  or  legacy,  to  execute  bond,  with  good  security,  to  the  Com- 
monwealth, conditioned  to  pay  his  proportion,  not  exceeding  the 
amount  received  by  him,  of  any  debt  which  may  appear  against 
the  estate  of  the  decedent  within  five  years  after  the  grant  of 
administration  on  the  estate,  etc.  "No  such  bond  seems  to  have 
been  executed  or  tendered  in  this  case,  and  the  judgment  was 
prematurely  rendered.  Montjoy's  Admr.  v.  Pearce,  etc.,  4  Mete. 
97.  Wherefore,  because  the  requisite  bond  or  bonds  were  not 
executed,  the  judgment  is  reversed,  and  the  causes  remanded  for 
further  proceedings  consistent  herewith. 


WnxTAM  Gbissman  v.  Geobge  W.  Smith. 

Debtor  —  Pretended  Insolvency  —  Purchase  of  Claim  —  Fraud. 

Buying  in  of  Grissman's  debts  with  his  own  money,  at  a  discount  from 
his  creditors,  they  believing  him  insolvent  when  he  was  solvent,  was  a 
fraud  on  them  and  a  sufficient  l^al  reason  why  no  court  would  assist 
him  to  procure  the  profits  thus  made  by  his  own  fraudulent  act. 

APPEAL  FBOH  LOUISVILLE  CHANCEBY  COUBT. 
June  21,  1866. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

It  is  evident  that  Grissman  understood  the  amount  of  each  item 
of  his  account  correct  when  it  was  presented  to  him.  It  would  be 
a  far-fetched  presumption  to  say  that  a  man  did  not  know  the 
amount  of  the  debts  he  owed ;  besides  it  may  be  fairly  presumed 
in  this  instance  that  most  of  the  items  were  for  notes  which  had 
been  taken  up  by  Smith  and  doubtless  were  declared  over  to 
Grissman.  One  was  for  a  judgment  against  him.  He  surely 
ought  to  have  known  its  amounts ;  if  he  did  not  it  was  because  of 
his  own  laches. 

It  may  also  be  presumed  from  the  evidence  that  Grissman  knew, 
previous  to  said  settlement,  that  Smith  was  purchasing  debts  on 
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him  at  a  discount.  His  own  salesman's  act  in  acknowledging  a 
settlement  in  full  by  writing  should  not  be  disturbed  without  proof 
of  mistake  or  fraud  or  overreaching  of  some  sort 

The  excuse  given  by  Grissman  for  signing  the  receipt  that  he 
had  made  a  purchase  of  a  house  and  lot  at  over  $6,000  and  must 
have  the  money  and  could  not  get  it  from  Smith  without  signing 
said  receipt  is  wholly  unsustained  by  the  evidence.  The  proof 
shows  he  got  the  money  in  the  forenoon,  examined  the  account, 
and  signed  the  receipt. 

The  proof  raises  the  presumptions  that  it  was  agreed  between 
their  parties  that  Smith  should  have  the  benefit  of  purchasing  in 
Grissman's  debts,  as  he  had  been  and  still  was  insolvent,  or  that 
these  should  be  purchased  in  for  their  joint  benefit. 

The  purchase  in  of  these  debts  with  Grissman's  money,  at  a 
discount  from  his  creditors,  they  believing  him  to  be  insolvent 
when  really  he  had  more  than  a  sufficiency  in  money  to  pay  them, 
would  be  a  fraud  on  them  and  a  sufficient  legal  reason  why  no 
court  would  assist  him  to  get  this  profit  thus  made  by  his  own 
fraudulent  act. 

In  either  aspect  of  the  case  it  seems  clear  that  appellant  is  not 
entitled  to  the  relief  sought,  and  the  court  correctly  dismissed  his 
petition. 

The  judgment  is,  therefore,  affirmed. 

Mix,  for  appellant. 
Pirtle,  for  appellee. 


John  P,  Patton  v.  Habrison,  Taylob  et.  al. 

Life  Estate  —  Vendible  interest. 

The  remainder  after  a  life  estate  is  a  vendible  interest,  however  remote 
and  contingent. 

APPEAL  FROM  FLEMING  CIRCUIT  COURT. 
September  19,  1866. 

Opinion  of  the  Court  by  Judge  Robebtson: 
John  P.  Patton's  remainder  after  the  life  estate  of  his  mother,  j 

however  remote  and  contingent  his  right  of  enjoyment,  was  cer- 
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taiiily  a  vendible  interest,  and  his  ostensible  sale  and  assignment 
of  it  in  the  year  1888,  to  his  brother,  the  appellant,  if  actual  and 
bona  fide,  passed  all  his  title  to  it. 

But  the  facts  conduce  irresistibly  to  the  conclusion  that  the 
assignment  was  merely  colorable  and  but  recently  made  for  the 
I)urpose  of  protecting  that  interest  from  the  assignor's  creditors, 
and  should,  therefore,  be  treated  as  void  so  far  as  they  are  con- 
cerned. 

And,  as  the  Circuit  Court  so  adjudged,  this  court  approves  and 
affirms  that  judgment. 


ITarrod's  Admr.  et  al.  r.  Quire's  Admr. 

Sale  of  Land  —  Title  Bond  —  Resale  by  Vendee  to  Vendor  by  Parol  Agreement 
—  Specific  Performance  —  Statutes  of  Fraud. 

Quire  sold  to  Harrod  a  tract  of  land  and  executed  his  title  bond, 
agreeing  to  convey  tlie  legal  title  when  the  purchase  money  was  paid. 

Harrod  sold  back  to  Quire  a  part  of  the  same  land  at  a  stipulated 
price  per  acre  to  be  credited  on  Harrod's  purchase- money  note.  Quire 
took  possession  of  the  land  resold  to  him  and  improved  it.  In  a  suit  to 
enforce  the  collection  of  the  purchase -money  Ifen  on  the  land  first  sold, 
this  court  heldf  that  a  resale  and  delivery  of  the  possession  was  a  sufficient 
«>onsideration  to  uphold  the  agreement  to  give  a  credit  therefor,  and  where 
the  legal  title  is  in  the  vendor,  and  a  resale  is  made  to  him  by  the  vendee, 
in  parole,  and  possession  delivered  and  this  is  used  as  a  defense  to  his  suit 
st'cking  specific  execution,  it  is  clearly  not  within  the  statutes,  and  should 
be  allowed. 

i 

APPEAL    FROM    FRANKLIN    CIRCUIT    COURT. 
June  21,  1866. 

Opinion  of  the  Court  by  Judge  Williams: 

Quire  sold  to  Harrod  a  tract  of  land  on  a  credit  and  gave  his 
title  bond  to  make  the  deed  on  full  payment;  afterward  it  was 
agreed  that  Quire  should  repurchase  a  designated  part  of  the  land 
at  $10  per  acre,  and  should  give  Harrod  a  credit  for  the  same  on 
the  notes  executed  by  him  for  the  entire  tract. 

Both  parties  superintended  the  surveying  of  the  fractional  part 
of  the  tract  and  ascertained  its  exact  quantity.  Quire,  by  his 
€on-in-law,  took  possession  of  it;  the  son-in-law  built  on  it  a 
dwelling  and  made  other  improvements,  and  actually  resided  on 
and  controlled  it,  Quire's  object  in  repurchasing  being  to  settle 
his  son-in-law  on  it  and  thereby  furnish  him  a  house.  Quire,  after 
20 
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this  quantity  was  ascertained  and  his  son-in-law  had  taken  pos- 
session, acknowledged  that  a  credit  on  Harrod's  notes  was  to  be 
entered  for  this  land  at  the  rate  of  $10  per  acre ;  no  credit,  how- 
ever,* was  entered,  and  no  memorandum  in  writing  as  to  this  resale 
was  made. 

Quire  became  a  lunatic  and  died;  Harrod  also  died.  Quire, 
committed  whilst  he  was  a  lunatic,  brought  suit  to  enforce  the  lien 
for  the  unpaid  purchase  money,  and  after  his  death  the  committee 
became  his  administrator  and  filed  an  amended  petition  setting  out 
the  facts  and  prayed  as  in  the  original.  Harrod's  administratrix 
answered,  making  it  also  a  cross-petition,  setting  out  the  resale  by 
her  intestate  to  Quire,  and  asking  that  a  credit  for  the  value  of 
the  land  be  directed,  etc.    Issue  was  taken  thereon. 

The  court  adjudged  that  Harrod's  administratrix  should  pay 
the  entire  debt,  ignoring  a  resale  of  this  land,  and  adjudging  that 
a  sale  of  the  entire  tract  or  so  much  as  might  be  necessary  be  sold 
to  pay  the  debts,  from  which  Harrod's  administratrix  and  heirs 
appeal. 

The  resale  and  delivery  of  the  possession  of  the  land  was  a 
sufficient  consideration  to  uphold  the  agreement  to  enter  a  credit 
therefor;  the  legal  title  was  still  in  Quire  and  his  heirs.  The 
petition  to  subject  the  land  to  the  payment  of  the  unpaid  purchase 
price  was  substantially  a  suit  for  a  specific  execution  of  the  con- 
tract. Harrod's  administratrix  does  not  offer  to  contradict  the 
written  obligation  but  sets  up  as  a  partial  defense  and  credit  an- 
other and  subsequent  parol  contract  founded  on  valuable  con- 
sideration. 

The  question  is  very  different  from  what  would  have  been  pre- 
sented had  Harrod's  administratrix  and  heirs  filed  a  petition  for 
the  conveyance  of  the  title  to  the  Whale  tract,  and  Quire's  ad- 
ministrator and  heirs  had  resisted  it  because  of  this  subsequent 
parol  contract,  and  this  would  be  very  different  from  the  question 
which  would  grow  out  of  a  suit  by  a  parol  vendee  to  force  the  legal 
title  from  his  vendor.  The  latter  would  clearly  be  within  the 
operation  of  the  statutes  relative  to  parol  contracts  for  land. 

But  where  the  legal  title  is  in  the  vendor,  and  a  resale  is  made 
to  him  by  the  vendee  in  parol,  and  possession  is  delivered,*  and 
this  is  used  not  to  charge  the  vendor  by  suit  but  as  a  defense  to 
his  suit  seeking  a  specific  execution,  it  is  clearly  not  within  the 
letter,  spirit,  or  policy  of  the  statute,  and  should  be  allowed.  A 
specific  execution  of  the  original  contract  so  far  as  not  modified 
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or  discharged  by  a  subsequent  contract  founded  upon  a  new  and 
sufficient  consideration  should  be  adjudged,  and  to  this  and  the 
remainder  of  the  purchase  price  after  allowing  the  credit  as  agreed 
by  this  subsequent  contract  should  be  ascertained,  and  a  sale  of 
so  much  of  the  land  as  will  be  sufficient,  which  had  not  been  resold, 
should  be  adjudged,  and  only  a  title  of  that  part  of  the  land  not 
resold  by  Harrod  to  Quire  should  be  adjudged  either  to  the  pur- 
chaser or  heirs  of  Harrod.  The  judgment  should  be  to  convey  to 
the  purchaser  the  legal  title  to  so  much  of  the  land  as  may  be  sold 
to  satisfy  the  unpaid  purchase  price,  and  their  legal  title  of  all 
that  remains  which  is  not  embraced  in  the  resale  of  Harrod  to 
Quire  should  be  adjudged  to  Harrod's  heirs-at-law,  and  a  proper 
conveyance  secured.  Thus  the  entire  contract  will  be  specifically 
executed  by  the  resale  and  its  recognition  and  the  sale  and  con- 
veyances here  directed,  and  the  statutes  not  violated. 

Quire's  son-in-law  was  called  by  the  defendants  to  testify  against 
the  interest  of  his  father-in-law's  estate  and  is  not  incompetent, 
for  that  reason,  nor  is  he  incompetent  because  he  claims  a  parol 
gift.  His  rights  are  not  adjudicated  in  this  action,  nor  is  he 
interested  in  securing  defendant's  claim;  his  claim  for  improve- 
ments would  be  the  same  whether  the  one  or  other  might  succeed. 

The  judgment  is  erroneous  and  is,  therefore,  reversed. 

Lindsey,  for  appellant 
Harlan,  for  appellee. 


Daniel  W.  Johns  et  al.  v.    Chas.  J.  Forbes  et  al. 

Reversal  for  Third  Time  —  Want  of  Preparation  —  Widow  —  Equitable  Dower 
—  Sale  of  Land. 

Where  a  widow  is  entitled  to  equitable  dower  she  is  interested  in  the 
sale  to  enforce  a  lien  on  land  and  is^  therefore,  a  necessary  party. 

Where  two  tracts  of  land  are  to  be  sold  to  satisfy  separate  liens  on 
each,  it  is  error  to  order  a  sale  in  gross  for  the  amount  due  on  both 
tracts. 

APPEAL    FROM    GREENUP    CIRCUIT    COURT. 
April  18, 1867. 

Opinion  of  the  Court  by  Judge  Robertson  : 

It  is  quite  strange  and  vexatious  that  after  two  reversals  hitherto 
for  want  of  preparation,  the  record,  as  now  for  the  third  time 
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])resente(i  for  revision  in  a  case  so  long  pending,  should  require  a 
third  reversal. 

The  decree  now  appealed  from  by  the  widow  and  infant  heirs  of 
Harrison  Johns  is  erroneous  to  their  prejudice  in  the  following 
particulars: 

1.  The  widow,  a])parentlv  entitled  to  equitable  dower,  is  in- 
terested in  the  question  of  sale  for  enforcing  a  lien  on  the  land, 
and  is,  therefore,  a  necessary  party. 

2.  This  court  having  twice  decided  that  the  lien  on  each  of  the 
tracts  sold  by  Forbes  to  T.  Johns  should  be  enforced  by  a  separate 
sale  of  each  for  the  amount  due  on  it,  the  gross  sale  for  the  w^hole 
amount  due  on  both  tracts  was  erroneous,  and  especially  in  putting 
half  the  burthen  on  the  appellants  without  proof  of  any  interallot- 
ment  among  Thomas  Johns'  heirs,  which  could  authorize  any  such 
imposition.  But  if  hereafter  it  should  be  made  to  appear  that 
both  tracts  of  land  have  been  allotted  among  T.  Johns'  heirs  as 
aforesaid  by  the  Circuit  Court  without  any  proof  on  this  record, 
then,  and  not  otherwise,  the  entire  lien  may  be  equitably  appor- 
tioned among  them  according  to  their  respective  interests  as  so 
allotted. 

3.  There  is  no  proof  that  Botenor,  for  whose  benefit  the  sale 
Avas  decreed  and  made,  had  acquired  Apperson's  beneficial  title 
or  any  interest  in  it.  And,  Apperson  being  dead,  his  representa- 
tive ought  to  have  bt^en,  but  was  not,  made  a  party. 

4.  By  the  first  contract  of  sale  the  lands  occupied  by  Crabtree, 
Counter,  and  McClean  were  to  be  surrendered  to  Thomas  Johns, 
and  no  interest  was  to  be  charged  until  such  surrender.  But  the 
amended  petition  averring  the  surrender,  and  when  it  was  made, 
could  not  be  taken  for  confessed  against  the  infant  appellants; 
and  there  is  no  proof  of  the  alleged  surrender.  The  decree,  there- 
fore, making  no  abatement  of  interest,  ai)parently  charges  more 
than  was  right 

5.  In  the  second  contract  Johns  w^as  to  have  credit  for  whatever 
Rice  had  sold,  and  D.  W.  Johns  proved  that  he  had  sold  sixty-eight 
acres  —  nevertheless  the  decree  neither  adjusts  nor  notices  this 
matter. 

The  appearance  by  the  appellants  in  this  court  will  dispense 
with  any  further  service  of  notice  on  them  upon  the  last  amended 
petition,  which,  by  their  guardian  ad  litem,  they  should  answer 
within  reasonable  time  after  the  return  of  the  cause  to  the  Circuit 
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Court.     And  unless  they  deny  Forbes'  title,  admitted  by  all  the 
adult  heirs,  it  should  be  deemed  sufficient  as  to  them  also. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  once  more, 
and,  as  should  be  expected,  for  the  last  time,  remanded  for  further 
proceedings  and  decree  conformable  with  this  opinion. 


Powers  &  Spalding  v.  N".  Cooper. 

Partnership  —  Purchase  of  Tangible  Property  by  One  Partner  Did  Not  Include 
the  Sight  to  Use  a  Patent  Belonging  to  the  Firm. 

As  a  matter  of  law  the  title  to  the  use  of  the  patent  right  did  not  pans 
as  it  is  manifest  that  the  sale  from  Powers  to  Cooper  was  for  cash,  and 
of  the  tangible  property,  there  being  nothing  said  as  to  the  use  of  the 
patent  right. 
Same. 

The  court  should  have  adjudged  the  sale  of  the  use  of  the  patent  right 
as  it  is  not  susceptible  of  division  between  them. 
Same  —  Injvnction. 

The  injunction  should  not  have  been  granted  as  both  parties  were  en- 
titled to  the  use  of  the  patent  right  until  sold  for  division. 

APPEAL  FROM  MASOX   CIRCUIT   COURT. 
()(tol)er  4,  1866. 

Opinion  of  the  Court  by  Juixhe  Williams: 
'  Previous  to  Aj)ril  1,  18(52,  appellant  l\nvers  and  a])i)ellee, 
Cooper,  had  been  partners  under  the  style  of  X.  Cooper  &  Powers 
in  a  sheet-iron  and  tin-ware  and  metal-roofing  business  in  Mays- 
ville.  Cooper  o\vning  two  and  Powers  one-third  interest.  The 
firm  purchased  of  the  inventor  the  exclusive  right  to  use  his  patent 
in  Mason  county  for  "  seaming  sheet-metal  roofs  and  crapseaming 
feheet  metal  "  at  the  price  of  $200,  and  also  two  of  the  machines 
used  in  the  business  at  $60  each.  After  this  purchase  Powers 
sold  out  his  interest  in  the  property  of  the  firm  to  his  partner, 
Cooper,  and  an  invoice  of  the  tangible  property  of  the  firm  was 
made,  the  prices  fixed,  and  Cooper  paid  Powders  therefor  in  money. 
This  right  to  use  this  patent  was  not  put  on  the  invoice  and  was 
never  paid  for  by  Cooper  to  Powers. 

Cooper  continued  to  use/  this  patent  right  for  some  three  years, 
and  Powers  who  was  not  then  in  the  tin  and  metal-roofing  business 
did  not. 
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When  Powers  and  Spaiilding  engaged  in  the  roofing  business 
they  began  to  use  this  patent  also,  whereupon  Cooper  filed  his 
petition  in  the  State  Circuit  Court,  alleging  he  had  purchased  out 
Powers'  interest  in  the  right  to  use  the  patent,  and  prayed  for  and 
obtained  an  injunction  against  appellants'  further  use  of  it.  The 
court  on  hearing  adjudged  that  Powers  had  sold  to  Cooper  his 
interest  in  the  right  to  use  the  patent  but  had  never  paid  for  it, 
and,  therefore,  adjudged  against  Cooper  the  one-third  of  the 
original  purchase  price,  with  interest,  amounting  to  $81.50,  and 
perpetually  enjoined  appellants  from  the  use  thereof,  and  from 
which  they  have  appealed. 

Powers  denies  that  he  ever  sold  or  intended  to  sell  his  right  to 
use  the  patent  of  Fay. 

It  is  manifest  that  the  sale  from  Powers  to  Cooper  was  for  cash 
and  of  the  tangible  property  which  was  invoiced  and  paid  for. 
There  was  nothing  said  as  to  the  use  of  the  patent  right  nor  was  it 
placed  on  the  invoice  nor  paid  for.  Cooper  continued  to  use  the 
right,  as  w^ell  he  might,  because  of  his  ownership  of  tw^o-thirds,  at 
least  so  long  as  Powers  did  not  complain,  and  even  when  he  filed 
this  petition  he  did  not  acknowledge  an  indebtedness  to  Pow-ers  for 
his  interest,  nor  did  he  tender  the  money  therefor  either  to  Powers 
or  the  court,  but  insisted  that  it  had  passed  to  him  by  the  pur- 
chase and  invoice. 

If  it  did  not  pass  by  the  sale  and  invoice  Cooper  should  have 
tendered  to  Powers  the  money  therefor  so  soon  as  he  discovered  it 
had  not  been  placed  on  the  invoice  nor  paid  for;  certainly  three 
years  is  an  unreasonable  time  for  a  discovery  of  fact  which  was  un- 
der his  immediate  inspection,  and  as  he  w-as  using  the  right  during 
all  this  time  without  complaint  by  Powers  it  may  be  presumed  he 
did  not  wish  to  purchase  and  pay  for  Powers'  interest ;  at  least  as  a 
matter  of  law  the  title  did  not  pass  because  it  was  a  cash  sale 
and  was  not  paid  for,  and  besides  it  may  well  be  doubted  whether 
It  really  was  intended  by  either  party  to  be  included,  as  only  the 
t^lTigible  property  of  the  firm  seems  to  have  been  sold  and  invoiced. 

The  court  should,  therefore,  have  dissolved  appellee's  injunction. 

The  petition  also  seeks,  alternatively,  that  if  it  be  determined 
that  Powers  had  not  sold  his  interest,  then  that  the  court  direct 
4  Bale  that  their  interest  might  be  separated  by  dividing  the  pro- 
•jeeds.  The  interest  of  these  partners  being  unequal,  the  part- 
.venhip  having  been  dissolved,  it  would  be  unjust  that  Powers, 
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who  owned  only  one-third,  should  be  permitted  to  use  the  right 
to  the  same  extent  of  Cooper,  who  owned  two-thirds;  and  as  the 
thing  is  not  susceptible  of  a  division  between  them,  we  have  no 
doubt  of  the  jurisdiction  of  the  State  chancellor  to  settle  the 
partnership  and  to  order  a  sale  of  such  partnership  property,  as 
is  not  susceptible  of  division  between  the  parties,  and  the  court 
should  have  adjudged  a  sale  of  this  right  to  use  Fay's  patent  ex- 
clusively in  Mason  county  and  then  divide  the  proceeds  between 
Cooper  and  Powers. 

As  we  are  of  opinion  Powers  did  not  sell  his  interest  in  the 
use  of  the  patent  to  Cooper,  and  that  the  State  chancellor  had 
jurisdiction  to  order  a  sale  for  the  purposes  of  division  and  set- 
tlement between  the  partners,  we  do  not  adjudicate  the  question 
of  jurisdiction  between  the  United  States  and  State  courts  which 
might  arise  on  an  injunction  to  prevent  the  right  of  use  under  the 
patent. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  the 
court  below  to  dissolve  the  injunction  and  to  award  a  sale  and  a 
division  of  the  proceeds. 


David  Habt  v.  Howell  Smith  et  al. 

Sheriff  —  Execution  —  Levy  on  Right  of  Redemption  —  Deed  Equitable  Title 
Until  Lodged  for  Record  —  Consent  of  Debtor. 

A  sheriff  is  not  bound  to  levy  on  the  right  of  redemption  where  there 
was  no  evidence  of  legal  title,  and  where  the  execution  debtor  would  not 
surrender  the  property  for  that  purpose. 

Deeds  are  not  equitable  titles  until  lodged  in  the  proper  office  for  record, 
and  an  execution  cannot  be  levied  on  such  title  without  the  consent  of 
the  debtor. 

APPEAL  FBOM   HENDERSON   CIRCUIT   COURT. 
October  9,  1866. 

Opinion  op  the  Court  by  Judge  Williams  : 

The  appellees  and  assignees  of  the  appellant  have  suflSiciently 
explained  the  delay  in  issuing  execution  upon  the  judgment  against 
the  obligor  in  the  note  assigned.  This  delay,  under  the  circum- 
stances, was  not  of  a  character  to  release  the  assignor  from  his 
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implied  obligation  to  refund  the  consideration  for  the  assignment 
should  the  obligor  prove  insolvent. 

Nor  can  the  delay  of  three  or  four  days,  under  the  circum- 
stances, after  its  issual  before^it  came  to  the  sheriff's  hands  have 
such  an  effect.  The  real  estate  held  by  the  execution  debtor  seems 
to  have  been  by  unrecorded  deeds.  He  surrendered  this  property 
to  the  sheriff  in  satisfaction  of  execution  in  his  hand  previous  to 
the  judgment  of  appellees  against  him,  and  these  executions  seem 
to  have  been  levied  on  his  property.  The  sheriff  was  not  bound 
to  levy  on  the  right  of  redemption  to  lots  and  land  when  there 
was  no  evidence  of  the  legal  title  only  in  possession  of  the  de- 
fendant, and  when  he  would  not  surrender  the  property  for  the 
purposes  of  levy. 

The  deeds  by  which  the  execution  debtor  held  his  title  were 
of  several  years  antedated  to  the  execution  and  had  never  been 
recorded  or  lodged  for  record  in  the  proper  office,  consequently 
were  equitable  titles  until  lodged  for  record. 

Such  titles  are  not  leviable  without  the  consent  of  the  holder. 
None  of  the  executions  issued  on  judgments  rendered  at  the 
same  term  of  this  judgment  against  the  defendant  in  this  execution 
seem  to  have  been  made,  and  the  fact  that  fifteen  executions  were 
returned  by  the  officer  at  the  same  time,  no  property  found, 
strongly  indicates  a  total  insolvency  of  the  debtor. 

The  judgment  is  affirmed. 


Otis  &  Co.  r.  Power. 

Employer  —  Employee  —  Discharge. 

If  the  plaintiff  was  discharged,  without  just  cause,  and  before  the 
end  of  the  time,  for  which  the  defendant  had  engaged  her  services,  she 
had  the  right  to  maintain  an  action  for  the  loss  of  wages,  if  she  was  unable 
by  reasonable  effort  to  obtain  other  employment. 

Contract. 

In  every  contract  by  which  the  services  of  one  person  are  engaged  to 
another,  there  exists  mutual  obligations  and  reciprocal  duties,  and  which 
is  not  expressed  or  implied  by  law  for  the  breach  of  which  either  party 
may  terminate  the  engagement. 

Duty  of  Employee. 

Fair  dealing,  punctuality  in  payment  of  wages,  and  general  good  treat- 
ment are  duties  incumbent  on  the  employer,  for  a  breach  of  which  the 
employee  can  have  his  action. 
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0iity  of  Employer. 

The  employee  is  bound  to  treat  the  employer  with  respect,  to  be  faithful 
and  reasonably  diligent,  and  to  obey  all  reasonable  orders,  within  the 
scope  of  his  employment,  which  may  be  given  by  the  employer  or  his 
agent,  for  the  breach  of  which  the  employer  may  discharge  him. 
Character  or  Conduct  of  Employee. 

In  some  service  the  character  and  conduct  of  the  employee  is  imma- 
terial to  the  employer  and  forms  no  element  or  consideration ;  there  are 
others  implied  in  the  nature  of  the  service  that  do  constitute  elements 
of  the  contract  and  consideration. 

APPEAL  FROM  JEFFERSON  COUNTY  COURT  OF  COMMON  PLEAS. 

June  28,  1866. 

Opinion  of  the  Court  by  Judge  Marshall: 

Plaintiff,  Eliza  Power,  was  in  the  employment  of  the  defend- 
ants, Otis  &  Co.,  in  their  establishment  for  making  cloaks  and 
articles  of  millinery,  in  which  she  was  to  work  with  a  number  of 
other  girls  and  women.  By  the  contract  she  was  engaged  to  work 
in  this  establishment  at  wages  of  $12  a  week  for  a  S})ecified 
period,  before  the  expiration  of  which  she  was  discharged  by  the 
defendants,  who  then  paid  her  in  full  for  services  up  to  that  time. 
In  about  six  w^ks,  during  which  time  she  applied  for  employment 
at  several  other  establishments,  and  was  employed  at  one  of  them 
at  wages  of  $0  a  week,  she  seems  to  have  obtained  permanent 
employment. 

She  claims  in  this  action  the  sum  of  $60,  being  the  amount  of 
the  wages  which  if  she  had  not  been  discharged  by  the  defendants 
she  would  have  been  entitled  to  receive  from  them  for  six  wet^ks' 
service,  after  deducting  the  $12  received  in  the  six  weeks  for 
services  in  another  establishment. 

The  defendant  averred  that  they  had  discharged  the  plaintiff  for 
neglect  of  duty,  disobedience  of  orders,  and  improper  and  immoral 
conduct,  and  it  was  admitted  that  the  time  for  which  the  plaintiff 
claimed  wages  was  covered  by  the  period  of  her  engagement  or  con- 
tract with  the  defendants.  The  evidence  on  the  trial  related 
almost  exclusively  to  the  conduct  of  the  plaintiff,  as  put  in  issue  by 
the  averment  of  the  defendants  as  to  causes  for  which  she  was  dis- 
charged. The  jury  without  instnictions  found  a  verdict  for  $01 
in  favor  of  the  plaintiff,  for  which  sum  a  judgment  was  rendered, 
and  the  motion  of  the  defendants  for  a  new  trial  having  been  over- 
ruled they  Iiave  appealed  to  this  court 
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If  the  plaintiff  was  discharged  without  just  cause  and  before  the 
end  of  the  time  for  which  the  defendants  had  engaged  her  services 
for  wages  payable  or  to  be  estimated  by  the  week,  we  do  not  doubt 
that  she  had  a  right  to  maintain  an  action  for  the  loss  of  wages 
while  within  the  period  of  the  engagement  she  was  unable  by  rea- 
sonable effort  to  obtain  emj)loyment.  There  is,  therefore,  no  ob- 
jection to  the  judgment  on  the  ground  of  the  action  being  prema- 
ture. But  we  have  as  little  doubt  that  if  the  causes  for  the  dis- 
charge which  the  defendants  allege  actually  existed  in  this  case  in 
a  serious  degree,  the  discharge  was  justifiable  and  rightful,  and 
that  the  consequent  loss  to  the  plaintiff  was  damnum  absque  inr 
juria,  and  constituted  no  cause  of  action. 

In  every  contract  by  which  the  sen-ices  of  one  person  are  en- 
gaged to  another  there  exist  necessarily  certain  mutual  obligations 
and  reciprocal  duties,  which  correspond  with  the  nature  of  the 
services  and  of  the  associations  pertaining  to  them,  and  which  if 
not  expressed  are  implied  by  law.  Of  these  some  are  fundamental 
conditions  of  the  continuance  of  the  contract  and  of  which  a  breach 
by  either  party  will  authorize  the  other  to  terminate  the  engage- 
ment. It  would  be  out  of  place  as  it  would  also  be  out  of  our  power 
in  this  opinion  to  define  the  specific  obligations  and  duties  which 
may  be  implied  under  different  circumstances  and  in  different 
kinds  of  service.  It  is  sufficient  to  say  that  while  in  every  case 
fair  dealing,  punctuality  in  payment  of  wages,  and  general  good 
treatment  of  the  party  employed  are  duties  incumbent  on  the  em- 
ployer, the  other  party  is  bound  to  treat  the  employer  with  respect, 
to  be  faithful  and  reasonably  diligent  in  the  performance  of  the 
services  undertaken,  and  to  obey  all  reasonable  directions  or  orders 
relating  to  them  and  within  the  scope  of  ihe  employment  which 
may  be  given  by  the  employer  or  his  agent  authorized  for  that  pur- 
pose. If  there  may  be  some  services  in  which  the  conduct  or  char- 
acter of  the  person  employed  is  immaterial  to  the  employer  and 
forms  no  element  or  consideration  in  the  contract,  there  are  others, 
and  in  our  opinion  tliis  is  one,  in  which  from  the  associations  nec- 
essarily implied  in  the  nature  of  the  service,  and  from  the  duty 
which  the  proprietor  of  such  an  establishment  owoa  to  himself 
and  to  society,  the  chastity,  moral  conduct,  nud  doiHm)Us  behavior 
of  a  female  employed  to  work  with  other  femalos,  as  well  as  fidel- 
ity, diligence,  and  obedience  as  above  indioattMl,  do  constitute  ele- 
ments of  the  contract  and  considoration«»  for  the  serious  and  con- 
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tinued  breach  of  which  the  employer  may  and  should  discharge 
her. 

There  is  no  contrariety  in  the  evidence  as  to  the  facts  and  acts 
on  which  the  defendants  found  their  charges  against  the  plaintiff, 
the  only  discrepancy  being  in  the  opinion  of  some  of  the  witnesses 
with  regard  to  their  nature  or  quality  as  bearing  upon  the  char- 
acter or  conduct  of  the  plaintiff.  And  it  being  conclusively  proved 
that  the  plaintiff  failed  in  proper  diligence  and  in  obedience  to 
directions  proceeding  from  proper  authority,  and  that  although  her 
chastity  is  not  impeached,  her  conduct  to  the  two  males  belonging 
to  the  same  establishment  who  had  access  to  the  room  in  which  the 
females  worked  was  lascivious  in  the  presence  of  the  other  females, 
and  that  her  conversation  and  conduct  were  indecorous  and  of  an 
evil  tendency,  we  are  of  opinion  that  the  defendants  had  a  right  to 
discharge  her,  and,  therefore,  that  the  verdict  of  the  jury  was  con- 
trary to  law  and  not  justified  by  the  evidence,  and  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial  in  conformity  with  this  opinion. 


Maby  Alexander  r.  R.  H.  Paxton. 

Landlord's  Lien  —  Distraint  —  Replevin. 

Whether  appellant  or  her  son-in-law  was  the  owner  of  the  wheat,  on 
which  the  landlord  held  a  lien  for  which  he  distrained,  the  appellant's 
replevy    of    the    distress    transferred    the    lien    to    her    by    equitable 
oUbrogations. 
Same  —  Subsequent  and  Subordinate  Liens. 

The  appellee  as  execution  creditor  holding  a   subordinate  lien  could 
only  have  sold  the  wheat    subject   to  appellant's  lien  for  the  payment 
of  the  amount  of  rent  discharged  by  replevin. 
Same  — Bond  to  Suspend  Execution  for  the  Purpose  of  Trying  Rights  of 
Property. 

Appellant's  bond  to  appellee  suspending  his  execution  for  the  purpose 
of  trying  the  rights  of  property  bound  her  only  for  the  value  of  the 
wheat  subject  to  the  lien  for  rent. 

APPEAL   FKOM   MEBCEB   CIECUIT   COUKT. 
October  10,  1866. 

Opinion  of  the  Couet  by  Judge  Robertson: 
Whether  the  appellant  or  her  son-in-law  was  the  owner  of  the 
wheat  on  which  the  landlord,  Da\n8,  held  a  lien,  for  enforcing 
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wliieh  he  distrained,  her  replevin  of  the  distress,  instead  of  de- 
stroying, only  transferred  that  lien  to  her  by  equitable  subroga- 
tion. And  the  appellee  as  execution  creditor  holding  a  subsequent 
and  subordinate  lien  could  only  have  sold  the  wheat  as  subject  to 
her  lien  for  the  payment  of  the  amount  of  rent  discharged  by 
replevin. 

Consequently  her  bond  to  that  creditor  suspending  his  execu- 
tion for  the  purix)se  of  trying  the  right  of  property  bound  her 
only  for  the  value  of  the  wheat  as  thus  subject  on  account  of  the 
rent.  And  its  stipulation  to  pay  the  value  of  the  wheat  should 
be  understood  as  an  imdertaking  to  pay  the  value  of  it  as  thus 
incumbered. 

She  was,  therefore,  liable  on  the  motion  for  judgment,  in  thi$ 
case  for  only  so  much  of  the  assessed  value  of  the  wheat  as  re- 
mained after  deducting  the  amount  paid  by  her  to  the  landlord  for 
his  right,  and  consequently  the  instruction  of  the  Circuit  Court 
to  the  contrary  was  erroneous. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  furtlier  proceedings  consistent  with  this  opinion. 


Gix)R(;k  Wallace   ?'.   Commonwealth. 

BiU  of  Exceptions  Must  Contain  AU  the  Instructions  Given  by  the  Court 

It  is  not  stated  in  any  of  the  numerous  bills  of  exceptions  that  any 
or  eitlior  of  thorn  contain  aU  the  instructions  given  by  the  court  to  the 
jury;  we  cannot,  therefore,  consider  alleged  erroi-s  in  the  instructions  or 
in  refusing  to  instruct  the  jury  on  this  appeal. 

Error  in  Admitting  Evidence  Cured. 

Tlic  court  cannot  exclude  evidence  until  he  knows  what  it  is,  and  if 
not  competent  the  error  is  obviated  by  withdrawing  it  from  the  con- 
sideration of  the  jury. 

APPEAL  FKOM   URAVKS  CIRCUIT  COURT. 
Octoi)er  10,  1866. 

Opixiox  of  the  Court  by  Judge  Peters: 

It  is  not  stated  in  any  of  the  numerous  bills  of  exceptions  that 
any  or  either  of  them  contain  all  the  instructions  given  by  the 
court  to  tlie  jury,  nor  is  there  any  statement  in  the  record  which 
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authorizes  us  to  conclude  that  all  the  instructions  given  on  the 
trial  are  contained  in  the  bills  of  exceptions.  We  cannot,  there- 
fore, according  to  section  335,  Civil  Code,  consider  alleged  errors 
in  instructing  or  in  refusing  to  instruct  the  jury  on  this  appeal. 

There  was  some  evidence  conducing  to  prove  that  Thomasson 
and  the  appellant  were  together  on  the  night  of  the  homicide. 
Lamb  proves  that  he  told  appellant  that  Thomasson  said  he, 
Thomasson,  and  appellant  did  the  killing,  and  he  replied  that  he 
and  Thomasson  were  together  that  night,  and  in  connection  with 
that  evidence  we  are  not  prepared  to  say  that  the  testimony  of 
Primer  and  McFarland  was  improperly  admitted.  The  answers 
of  the  Kinneys  to  the  interrogatories  propounded  to  them  by  the 
prosecuticm  were  excluded  as  evidence  from  the  jury,  and  if  the 
court  below  erred  in  permitting  the  answers  to  l)e  given,  the  error 
was  obviated  by  withdrawing  them  from  the  consideration,  but  it 
is  not  perceived  how  the  court  could  have  properly  excluded  their 
evidence  until  he  knew  what  it  would  be. 

As  to  the  alleged  errors  in  reference  to  giving  and  refusing  in- 
structions they  are  already  disposed  of. 

If  tlie  court  below  erred  in  refusing  to  continue  the  case  on 
motion  of  appellant,  and  in  not  preventing  the  attorney  of  the 
(.Commonwealth  from  indulging  in  the  course  of  argument  to  the 
jury  indulged  in  by  him,  they  are  errors  for  which  this  court 
•cannot  reverse  the  judgment.     Section  334,  Criminal  Code. 

These  are  matters  which  the  Legislature  has  left  to  the  sound 
•discretion  of  the  circuit  judges  on  the  very  reasonable  presump- 
tion, doubtless,  that  they  will  always  so  exercise  it  as  to  secure 
4ind  j)rotect  the  accused  in  their  legal  and  just  rights,  awarding 
to  them  continuances  when  proper  grounds  are  made  out,  and 
restraining  attorneys  for  the  Commonwealth  within  the  bounds 
of  legitimate  and  fair  discussion  when  they  should  offer  to 
transcend  them. 

Wherefore,  perceiving  no  error  in  the  proceedings  which  can  be 
deemed  available  for  a  reversal,  the  judgment  must  be  affirmed. 
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Gibbons  v.  Young. 

WiNOATE  17.  Stanford. 

Young  v.  Gibbons. 

Public  Office  Created  by  the  Legislature  Cannot  be  the  Subject  of  Private 
Property. 

The  ofHccH  in  queRtion,  forming  a  part  of  the  municipal  government 
of  the  city  of  Lexington,  are  not  private  but  public  offices,  created  for 
the  convenience  of  the  local  community,  forming  a  part  of  the  instru- 
mentality by  which  the  power  and  protection  of  the  State  is  extended  to 
those  in  a  particular  municipality. 

Such  offices  cannot  be  subject  of  private  property;  they  belong  to  the 
public  and  they  are  to  be  filled  for  the  benefit  of  the  public. 

Tlie  compensation  is  allowed  to  the  officer  that  the  public  may  have 
reasonable  assurance  that  the  services  will  be  properly  performed.  It 
is  the  compensation  alone  that  gives  to  the  office  pecuniary  value. 

If  the  appointment  for  election  to  an  office  could  be  regarde<l  as 
creating  a  contract  between  the  public  and  the  officer  the  constitutional 
guarantee  of  the  contract  from  legislative  interference  would  be  the  guar- 
antee of  his  right  under  the  contract. 

In  those  cases  in  which  it  is  essential  to  the  public  interest  that  the 
officer  shall  have  the  right  to  hold  the  office  for  a  fixed  period  the  Con- 
stitution itself  in  creating  the  office  has  fixed  the  period  for  which  it  is 
to  be  held. 

Where  the  compensation  of  ofiicers,  as  fixed  when  they  take  the  office, 
shall  he  assured  to  them,  the  Constitution  has  prohibited  the  diminution 
of  it  during  that  period,  and  these  are  restrictions  on  the  legislative 
power,  and  there  are  no  such  restrictions  with  r^ard  to  municipal 
offices. 

An  incumbent  has  the  vested  right  in  the  compensation  already  earned 
which  may  be  regarded  as  property  of  which  he  cannot  be  deprived. 

The  incumbent  of  an  office  which  is  created  for  the  benefit  of  the 
public  and  which  the  Legislature  may  abolish  at  any  time  has  no  vested 
or  al>$olute  ri^ht  in  the  office  or  the  unexpired  time. 

June.  18C6. 

Chief  Justice  Marshall  delivered  the  following  separtste 
opinion : 

The  offices  in  question  in  the><^  cases,  though  forming  a  part  of 
the  municipal  gv>venimeiit  of  the  city  of  Lexington^  are  not  private 
but  public  otSiVs,  creatcil  principally  to  meet  the  necessities  arJi 
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convenience  of  the  local  community,  but  forming  also  a  part  of 
the  instrumentality  by  which  the  power  and  protection  of  the 
State,  due  to  all  within  its  territory,  is  to  be  extended  to  those 
who  are  within  the  particular  mimicipality,  and  to  be  exercised 
for  the  preservation  of  their  peace  and  safety,  and  for  the  promo- 
tion of  their  convenience  and  prosperity. 

Such  offices  cannot  themselves  be  the  subject  of  private  prop- 
erty. They  are  essentially  public,  belong  to  the  public,  are  to  be 
filled  and  held  by  the  persons  appointed  or  elected  to  them  for 
the  benefit  of  the  public  whose  interest  requires  the  performance 
of  the  duties  and  services  which  by  the  public  will  are  annexed 
to  them ;  and  it  is  to  have  reasonable  assurance  that  these  services 
will  be  properly  performed  that  such  compensation  is  allowed  to 
the  officer  as  is  deemed  sufficient  and  proper.  It  is  the  compensa- 
tion alone  that  gives  to  the  office  a  pecuniary  value  and  thus 
imparts  to  its  tenure  a  semblance  of  proprietary  right.  And  if 
the  appointment  or  election  to  an  office  could  be  regarded  as 
creating  a  contract  between  the  public  and  the  officer  that  he  should 
hold  the  office  according  to  the  terms,  as  to  time  and  compensa- 
tion, which  the  law  prescribed  at  the  time  of  his  election  or  ap- 
pointment, the  constitutional  guaranty  of  the  contract  from  legis- 
lative infraction  would  also  be  a  guaranty  of  his  rights  under  the 
contract.  But  it  is  well  settled  that  no  such  contract  arises  in 
that  way.  And,  therefore,  in  those  cases  in  which  it  has  been 
considered  essential  to  the  public  interest  that  the  officer  shall 
have  a  right  to  hold  the  office  for  a  fixed  period,  the  Constitution 
itself,  in  creating  the  office,  has  fixed  the  period  for  which  it  is 
to  be  held.  So,  where  it  has  been  deemed  essential  that  the  com- 
pensation of  particular  officers  as  fixed  when  they  take  the  office 
shall  be  assured  to  them  during  their  continuance  in  it,  the  Con- 
stitution has  prohibited  the  diminution  of  it  during  that  period. 
These  provisions  are  restrictions  upon  the  legislative  power;  and 
there  are  no  such  restrictions  with  regard  to  municipal  offices, 
which,  by  the  sixth  section  of  the  sixth  article  of  the  Constitution, 
are  to  be  filled  by  officers  to  be  "  elected  for  such  terms  and  in 
such  manner,  and  with  such  qualifications,  as  may  be  prescribed  by 
law." 

The  general  power  of  the  Legislature  to  create  and  to  alter  the 
municipal  governments  of  cities  and  towns,  to  determine  from 
time  to  time  of  what  offices  they  shall  consist,  and  to  abolish  such 
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as  in  its  opinion  may  be  dispensed  with,  or  better  supplied  by 
others  which  it  may  create,  is  not  denied ;  and  that  it  may  from 
time  to  time  fix  or  alter  the  terms  for  which  the  officers  are  to  be 
elected,  and  fix  or  alter  the  compensation  to  be  received  for  their 
services,  or  even  delegate  this  last  power  to  some  department  of 
the  immicipal  government  itself,  is  also  evident. 

These  powers,  it  is  true,  should  always  be  exercised  with  a 
view  to  the  interest  of  the  local  and  general  public,  and  we  should 
not  deny  that  in  legislating  for  the  promotion  of  the  peace  and 
prosperity  of  the  local  comimmity  the  feelings  and  judgment  of 
that  community  should  be,  to  some  extent,  regarded.  The  pre- 
sumption must  be  that  the  Legislature  in  exercising  its  discretion 
in  relation  to  the  municipal  offices  acts  with  a  view  to  the  public 
good,  and  the  question  now  presented  is  w^hether  a  legislative  act 
which  shortens  the  terms  for  which  certain  officers  were  elected, 
under  a  previous  act  which  had  itself  lengthened  prospectively  the 
pre-existing  and  long-established  terms  of  the  same  offices,  shall 
be  deemed  imconstitutional  and  void,  because  the  incumbents 
under  the  preceding  statute  must,  before  the  expiration  of  the 
terms  as  fixed  by  the  said  preceding  statute,  yield  the  offices  to 
persons  elected  under  the  more  recent  act. 

The  idea  of  a  contract  being  put  out  of  the  way,  the  objection 
made  to  the  recent  statute  is  that  it  deprives  the  officers  previously 
elected  of  their  property  or  vested  rights,  and  is  on  that  ground 
unconstitutional.  But  although  the  incumbents  had  at  all  times 
a  vested  right  in  the  compensation  previously  earned,  which  may 
be  regarded  as  property  of  which  they  could  not  be  deprived  with- 
out consent  or  compensation,  I  cannot  perceive  how  the  incum- 
bents of  offices  which  are  created  and  exist  not  for  their  benefit 
but  for  the  benefit  of  the  public,  which  the  Legislature  may 
abolish  at  will,  and  the  emoluments  of  which  may  at  any  time  be 
reduced  at  the  legislative  discretion,  can  have  a  vested  or  any 
absolute  right  to  be  regarded  as  property,  either  in  the  office  or  in 
the  term  yet  unexpired,  or  in  the  future  compensation  or  emolu- 
ments for  services  not  yet  performed. 

The  right  to  an  office  is  but  the  right  to  perform  the  duties 
pertaining  to  it  and  to  receive  the  appointed  compensation  there- 
for. As  this  right  cannot  exist  in  any  incumbent  beyond  the  term 
for  which  he  was  elected,  and  as  even  during  the  continuance  of 
the  term  the  duties  of  the  office  may  be  changed  and  the  com- 
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pensation  of  the  officer  may  be  reduced,  or  the  office  itself  may  be 
abolished,  whereby  the  term  is  necessarily  cut  off,  and  the  right  of 
the  incumbent  to  perform  the  duties  of  the  office  is  abruptly  ter- 
minated, it  is  clear  that  the  election  of  the  officer,  though  in  terms 
it  be  to  hold  the  office  for  a  stated  period,  still  leaves  in  the 
Legislature  the  power,  to  be  exercised  at  any  time  according  to  its 
own  discretion,  not  only  of  regulating  the  duties  and  emoluments 
of  the  officer,  but  of  annihilating  the  office  itself,  and  with  it  the 
term  and  all  future  rights  of  the  officer  as  such.  The  tenure  of 
these  offices  is  limited  to  a  term  and  to  a  succession  of  terms,  not 
for  the  benefit  of  the  officer,  but  obviously  for  the  benefit  of  the 
public,  and  to  the  end  that  the  successive  incumbents  may  be 
frequently  subjected  to  the  peremptory  judgment  of  the  public 
which  is  interested  in  the  performance  of  their  duties.  The 
power  prescribing  the  terms  for  which  municipal  officers  should 
be  elected,  having  been  committed  to  the  Legislature,  it  belongs 
equally  to  every  succeeding  Legislature.  If,  therefore,  the  first 
Le^slature  which  acted  on  this  subject  had  directed  that  at  the 
first  and  each  successive  election  certain  of  these  officers  should  be 
elected  for  ten  years  and  others  for  shorter  periods,  the  succeed- 
ing Legislature  might  unquestionably  have  shortened  such  of  the 
terms  as  they  deemed  too  long  by  fixing  an  earlier  time  for  the 
election  and  induction  of  successors  to  the  same  offices ;  unless  by 
the  election  for  a  term  the  first  incumbents  would  have  had  such 
an  absolute  right  in  the  offices  for  the  entire  period  or  term  for 
which  they  were  elected  as  could  not  be  destroyed  or  impaired 
during  that  period  by  legislative  act.  But  as  the  right  of  the  in- 
cumbents, whatever  may  be  its  precise  character,  is  too  feeble  and 
uncertain  to  preserve  on  the  ground  either  of  contract  or  of 
property  the  office  itself  from  repeal,  and  their  right  in  it  from 
destruction  by  the  Legislature  before  the  end  of  the  term,  my 
mind  cannot  reconcile  with  this  admitted  truth  the  proposition 
that  the  same  right  is  of  so  firm  and  stable  a  character  as  to  be  in 
the  constitutional  sense  a  property  in  the  office  during  the  term 
(if  the  office  be  so  long  in  existence),  and  is,  therefore,  pro- 
tected against  the  abridging  of  the  term  by  a  legislative  act,  which 
would  effectually  deprive  them  of  a  portion  of  this  property. 
•  If  the  right  in  question  be  property,  it  is  so  from  the  time  the 
incumbent  takes  the  office  under  an  election  for  a  term,  and  it  is 
Ho  more  a  taking  of  his  property  to  abridge  the  term,  and  thus 
21 
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deprive  him  of  the  office  before  the  regular  expiration  of  the  term^ 
than  it  would  be  to  abolish  the  entire  office^  and  thus  to  take  it 
from  him  before  the  end  of  the  term. 

The  municipal  offices  in  this  and  the  terms  for  which  they  are 
to  be  held  being  subject  to  the  discretionary  regulation  of  the 
Legislature,  I  am  of  opinion  that  the  election  of  certain  in- 
dividuals for  terms  prescribed  by  one  Legislature  communicated 
to  them  no  such  right  in  their  respective  offices  as  precluded  a 
subsequent  Legislature  from  exercising,  with  a  view  to  the  good 
of  the  local  community,  its  discretionary  power  over  the  terms 
or  tenure  of  the  same  offices,  and  that  although  by  the  operation 
of  a  statute  enacted  under  this  power  the  incumbents  under  the 
previous  law  may  necessarily  be  deprived  of  their  offices,  if  other 
persons  are  elected  to  fill  them  under  the  new  statute,  they  are  not 
thereby  deprived  of  any  right  which  the  Constitution  protects 
from  legislative  action. 

With  these  views,  to  which  other  reasons  might  be  added,  I 
concur  in  the  opinion  that  the  statute  brought  in  question  in  these 
cases  does  not  violate  the  Constitution,  and  must,  therefore,  have 
its  effect  according  to  the  construction  given  to  it  in  the  principal 
opinion — in  which  I  also  concur. 


Cabtes  v.  Kinslaib. 

Ezcesaiye  Interest  in  Note  for  Purchase  Money  Not  Usnrions. 

A  rate  of  interest  of  10  per  cent.,  promised  in  a  purchase-money  note, 
is  not  for  the  loan  or  forbearance  of  money  or  other  thing;  but  is  as 
much  a  part  of  same  as  the  principal  itself. 

APPEAL  FROM  OBANT  CIBCUIT  COUET. 
December  9,  1865. 

Opinion  by  the  Court: 

In  September,  1857,  appellee  Williams  sold  to  appellant  a 
tract  of  land  in  Grant  county  for  $5,000.  Of  the  purchase  money, 
$2,000  were  payable  on  the  25th  of  December,  1857.  When  pos- 
session was  to  be  surrendered  to  Carter,  $750  were  to  be  paid 
the  26th  of  December,  1858,  and  $2,750  were  to  be  paid  on  the 
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26th  of  December,  1862,  with  interest  thereon  at  the  rate  of  10 
per  cent,  per  annum  from  the  25th  of  December,  1858,  and  for 
this  last-named  sum,  appellant  executed  his  note. 

Williams,  at  the  time  of  the  sale,  executed  his  title  bond  to  ap- 
pellant, covenanting  to  convey  the  land  to  him  by  general  war- 
ranty when  the  last  installment  of  the  purchase  price  was  paid. 

The  land  is  described  in  the  bond  as  being  the  tract  upon  which 
Williams  then  resided,  adjoining  the  lands  of  several  individuals 
specially  named,  amongst  whom  is  Thomas  Caldwell,  and  then 
this  further  description  is  added,  "  Said  tract  being  composed  of 
what  "  I  purchased  of  Wm.  Boner,  the  parcel  of  land  I  bought  of 
Squire  Lucas,  the  triangular  piece  I  purchased  of  Thomas  Cald- 
well, and  four  interests  I  purchased,  and  to  be  purchased  of  the 
McGlasson  heirs. 

The  note  for  the  last  installment  of  the  purchase  money  Wil- 
liams assigned  to  Kinslair,  and  appellant  having  failed  to  dis- 
charge the  same,  this  action  was  brought  to  coerce  payment  by  an 
enforcement  of  a  vendor's  lien ;  and  payment  is  resisted  upon  two 
grounds. 

1.  That  the  purchase  included  the  whole  tract  of  land  bought 
by  Williams  from  William  Boner,  which  contained  about  160 
acres,  and  of  which  appellant  got  only  about  ninety-six  and  one- 
half  acres,  Williams  having  previously  sold  to  one  Thomas  Cald- 
well sixty-three  and  one-half  acres  of  the  Boner  tract,  all  of  which 
at  the  time  he  purchased  appellant  alleges  he  was  ignorant,  and 
that  he  was  deceived  and  defrauded  by  Williams,  and  asks  an 
abatement  of  the  price  to  the  extent  of  the  value  of  sixty-three  and 
one-half  acres  previously  purchased  by  Caldwell  out  of  the  Boner 
tract 

2.  That  the  interest  promised  in  the  note  for  the  deferred  pay- 
ment over  6  per  cent,  per  annum  is  usurious  and  unlawful,  and 
flhould  be  purged  from  the  note. 

The  first  and  second  installments  of  the  purchase  price  were 
paid,  and  possession  of  the  land  on  which  Williams  resided  when 
the  sale  was  made  surrendered,  at  the  times  specified  in  the  con- 
tract, and  no  complaint  appears  to  have  been  made  by  appellant 
in  reference  to  the  failure  on  the  part  of  Williams  to  put  him  in 
possession  of  the  whole  of  the  land  purchased  of  Boner,  until  the 
note  for  the  last  installment  matured. 

And  the  peculiar  phraseology  of  the  title  bond  in  describing  or 
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identifying  the  particular  tract  or  parcels  of  land  sold  gave  rise, 
doubtless,  to  the  main  controversy  in  this  case. 

It  is  perfectly  certain  that  appellant  never  had  and  cannot  get, 
by  virtue  of  his  purchase  from  Williams,  all  the  land  Williams 
purchased  of  Boner,  whether  his  contract  with  Williams  included 
the  whole  of  said  tract  or  not,  because,  before  that  contract  was 
made,  Williams  had  sold  and  conveyed  sixty-three  and  one-half 
acres  of  the  Boner  tract  to  Caldwell,  and  he  was  in  the  possession 
thereof  at  the  time  the  contract  between  appellant  and  Williams 
was  entered  into. 

But  did  appellant's  purchase  in  fact  include  the  sixty-three  and 
one-half  acres  of  the  Boner  tract  previously  purchased  by,  and 
then  in  possession  of  Caldwell  ? 

In  the  description  of  the  land  purchased  by  Carter,  his  bond 
contains  no  statement  of  the  number  of  acres  he  was  to  get  by 
virtue  of  his  purchase;  but  it  is  distinctly  stated  that  he  pur- 
chased the  trad  or  parcel  of  land  on  which  Williams  then  resided; 
he  brought  no  other  tract  and  no  more  land,  if  that  statement  of 
what  he  did  buy  is  to  prevail. 

This  tract  was  separated  from  the  land  Caldwell  had  pre- 
•viously  purchased  of  Williams  by  a  division  fence  then  standing, 
and  Caldwell  was  then  in  the  actual  occupancy  of  his  part  of  the 
land  up  to  that  fence;  and  this  part  of  the  Boner  tract  did  not 
constitute  any  part  of  the  tract  or  parcel  of  land  upon  which 
Williams  ^'  resided  ^'  at  the  time  of  his  sale  to  appellant ;  and  to 
construe  their  contract  so  as  to  include  the  sixty-three  and  one- 
half  acres  of  land  in  possession  of  Caldwell  would  be  to  disre- 
gard and  nullify  this  important  stipulation  in  it. 

Moreover,  when  the  possession  was  delivered  to  appellant  in 
December,  1857,  there  is  no  evidence,  then,  that  he  claimed  to 
have  purchased,  or  to  be  entitled  to,  any  more  land  than  that  which 
he  was  then  put  in  possession  of;  he  was,  as  the  evidence  shows, 
the  clerk  of  the  Grant  Coimty  Court  when  he  made  said  pur- 
chase, and  was  a  good  surveyor,  and  it  cannot  be  supposed  that  he 
would  have  made  the  purchase  of  a  valuable  tract  of  land  in  the 
county,  where  he  was  the  custodian  of  the  evidence  of  his  vendor's 
title,  with  the  means  in  his  own  possession  of  ascertaining  the 
character  of  the  title  and  the  quantity  and  boundary  of  the  land 
he  was  purchasing,  and  fail  and  neglect  to  do  so ;  the  probability 
is  that  he  did  satisfy  himself  in  regard  to  these  matters,  and  in- 
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dependent  of  all  this  there  is  other  evidence  that  he  understood 
well  that  his  purchase  did  not' include  the  land  previously  sold  to 
Caldwell. 

Cason  proves  that  appellant  told  him  he  had  purchased  105 
acres  of  land  from  Williams;  and  the  county  assessors  from  the 
year  he  purchased  up  to  the  time  this  note  matured  prove  that  he 
listed  this  tract  of  land  at  105  acres.  The  evidence,  therefore, 
establishes  conclusively  that  appellant  has  all  the  land  he  pur- 
chased and  that  Williams'  title  is  clear  and  such  as  he  is  bound 
to  accept. 

As  to  the  second  ground  of  complaint,  we  need  only  say  that  the 
rate  of  interest  promised  in  the  note  was  not  for  the  loan  or  for- 
bearance of  money  or  other  thing,  but  was  as  much  a  part  of  the 
price  of  the  land  as  any  other  of  the  payments,  or  parts  of  pay- 
ments, stipulated  to  be  made,  and  is  not  usurious  interest  in  the 
legal  sense  of  that  term.    Tousey  v.  Robinson,  1  Mete.  663. 

The  judgment  is,  therefore,  affirmed. 


Samuel  Whaeton  v.  McFebbin,  Menifee  et  al. 

Wins — Conttniction  of  —  Property  over. 

A  testator  is  deemed  to  have  died  intestate  as  to  particular  property 
not  specificaUy  alluded  to  by  will,  a  reversionary  interest  of  which  had 
not  been  disposed  of  by  any  other  clause  of  the  will. 

APPEAL    FROM    LOUISVILLE    CHANCEEY    COUET. 
December  6,  1865. 

Opinion  by  the  Court: 

Marshall  Halbert  died  possessed  of  a  large  separate  real  ertate 
in  the  city  of  Louisville,  consisting  of  houses  and  lots  in  various 
streets  and  an  insignificant  joint  real  estate  consisting  of  one  lot 
on  College  street  belonging  to  Marshall  Halbert,  etc. 

By  his  last  will  he  devised  his  dwelling  to  his  wife  in  fee  and 
gave  her  the  rents  and  profits  of  certain  other  real  estate  during 
life,  and  devised  the  reversionary  interest  of  this  real  estate  to 
certain  devisees,  in  fee,  defeasible. 

By  the  second  clause  of  his  will  he  devised  the  rents  and  profits 
of  all  the  rest  of  his  real  estate  to  his  mother,  Mrs.  Manzey, 


326  Ki:xTccKY  Opixioxs. 


Opinion  of  the  Court. 


during  her  life,  and  specifically  devises  the  reversion  of  specified 
real  estate  to  certain  devisees,  in  fee,  defeasible,  "  In  the  event 
that  any  of  the  persons  named  above,  my  wife  excepted,  should 
die  without  children  or  before  they  arrive  at  the  age  of  twenty- 
one  years  then  /  gii^e  the  property  so  conveyed  to  them  to  the 
children  of  Isaac  M.  Halbert  and  Grace  T.  Ilalbert/' 

Whilst  it  is  evident  that  the  testator  intended  to  disix)se  of  his 
whole  estate  it  is  equally  apparent  that  this  single  lot  of  joint 
estate  of  small  value  on  College  street  was  overlooked,  as  no 
allusion  by  any  kind  of  description  is  made  to  it ;  therefore,  unless 
it  passes  by  some  general  clause  he  must  be  deemed  to  have  died 
intestate  as  to  it,  but  it  is  contended  that  it  passed  for  life  to  his 
mother  under  the  second  clause  of  the  will,  and  then  to  the 
children  of  Isaac  and  George  Ilalbert  under  the  last  clause.  It 
is  evident,  however,  that  the  last  clause  in  the  will  conveys  to  the 
children  of  Isaac  and  George  Halbert  a  contingent  remainder  de- 
pending on  a  defeasible  fee  to  take  effect  upon  the  first  devisee 
dying  without  children  or  before  arrival  at  twenty-one  years  of 
age.  Such  a  devise  cannot  convey  an  unconditional  reversionary 
interest,  which  the  testator  had  in  all  the  real  estate,  the  rents  and 
profits  of  which  he  had  devised  for  life  to  his  mother,  and,  there- 
fore, cannot  operate  as  a  conveyance  of  this  College  street  lot,  the 
reversionary  interest  of  which  has  not  been  disposed  of  by  any 
other  clause  of  the  will. 

It  results,  therefore,  that  the  testator's  reversionary  interest  in 
said  lot  descended  to  his  heir-at-law,  and  it  being  agi'ced  that  his 
mother  was  his  sole  heir  her  deed  conveys  the  title. 

This  being  the  only  defect  set  up  in  the  title  of  McFerrin, 
Menefee,  etc.,  and  it  being  unavailable,  their  vendee  should  be 
compelled  to  accept  their  title  and  pay  the  purchase  price,  and  the 
chancellor  very  properly  so  ordered.  Wherefore,  the  judgment 
is  affirmed. 
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J.  H.  Speatt  v.   Adams,  Exb.,  axd  W.  F.  Chandlee. 

Weight  of  Evidence  —  Verdict  of  Jury. 

If  the  verdict  of  a  jury  is  palpably  against  the  evidence  the  judgment 
will  be  re^'ersed. 

APPEAL  FEOM  TAYLOE  CIECUIT  COUET. 
December  8,  1865. 

Opinion  of  the  Couet  by  Judge  Williams: 

This  case  has  been  here  before  and  on  the  return  to  the  Ciicuit 
Court  another  trial  resulted  in  a  judgment  for  appellees. 

There  are  two  bills  of  exceptions,  one  signed  by  the  judge  who 
presided,  and  another  by  bystanders,  but  we  think,  on  a  fair 
construction,  there  is  no  substantial  difference. 

It  is  most  apparent  from  the  evidence  that  when  the  sheriff 
sold  the  land  under  execution  he  proclaimed  publicly  that  the 
purchaser  would  have  to  pay  the  unpaid  purchase  price;  and, 
therefore,  he  sold  it  subject  thereto,  with  the  understanding  that 
the  purchaser  must  pay  it,  which  he  supposes  to  be  about  $80; 
but  whatever  the  amount,  it  must  be  paid.  There  seems  to  have 
been  $125.46  of  the  principal  unpaid  at  that  time,  but  it  may  be 
fairly  presumed  from  the  evidence  that  Chandler  then  held  the 
notes  given  by  Spratt  to  Adams,  executor,  as  the  purchase  price, 
and  he  being  the  purchaser  under  the  execution  sale  knew  the 
Amount  of  the  unpaid  purchase  price ;  but  whether  so  or  not,  the 
proclamation  of  the  sheriff  was  of  such  character  as  to  put  the 
bidders  on  inquiry,  and  not  to  limit  the  purchaser's  liability  to 
the  exact  amount  named  by  the  sheriff. 

If  Chandler  did  not  then  own  the  notes,  he  afterward  pur- 
chased them  as  he  was  bound  to  do  to  comply  with  the  tenor  of  his 
execution  purchase,  and  in  either  event,  according  to  the  evidence 
in  this  case,  he  has  no  right  of  recovery. 

As  the  instructions  in  the  case  do  not  conform  to  this  view, 
and  as  the  verdict  of  the  jury  is  palpably  against  the  weight  of 
evidence,  the  judgment  must  be  reversed,  with  directions  for  a 
new  trial  and  further  proceedings  in  conformity  to  this  opinion. 

Wherefore,  the  judgment  is  reversed. 
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HiBAM  Kelly  v.  Daniel  Kelly. 

Counterclaim. 

A  counterclaim  must  be  a  cause  of  action. 

License  to  Enter  on  Land. 

A  license  from  a  stranger  to  enter  on  land  is  not  a  cause  of  action 
against  the  actual  occupant  but  is  only  matter  of  defense  agamst  an 
action  for  having  entered. 

Adverse  Possession  —  Occupancy  by  Enclosure. 

Where  there  is  no  actual  adverse  possession  an  actual  possession  by 
the  occupant  is  constructively  coextensive  with  the  defined  limits  of  his 
claim  of  possession. 

Deeds  Evidence  of  Boundary. 

Though  a  deed  may  pass  no  title  it  may  be  admitted  as  evidence  of 
boundary. 

APPEAL  FEOM  ESTILL  CtBCUIT  COUBT. 
December  6,  1866. 

Opinion  of  the  Court  by  Judge  Petebs: 

The  amended  answer  does  not  set  up  any  counterclaim.  A 
counterclaim  must  be  a  cause  of  action ;  and  a  mere  license  from 
a  stranger  to  enter  on  land  is  not  a  cause  of  action  against  the 
actual  occupant,  but  is  only  matter  of  defense  against  an  action 
for  having  entered. 

The  patent  to  M.  Kay  describes  the  land  as  lying  in  Madison- 
The  deed  from  M.  Kay  to  Hacket  describes  the  parties  as  residing 
in  Madison.  Estill  county  was  then  not  established.  The  deed^ 
therefore,  was  legally  recorded  in  the  County  Court  office  of 
Madison,  and  consequently  the  copy  was  authenticated  by  the 
official  certificate  of  the  clerk  of  the  County  Court  of  Madison^ 
and  there  was  no  error  in  admitting  it  as  evidence  of  boimdary. 
Nor,  even  though  some  of  the  admitted  deeds  may  have  passed  no 
title,  was  there  any  error  in  admitting  them  for  defining  the  actual 
possession. 

Occupancy  by  enclosure,  when  there  is  no  actual  adverse  pos- 
session, is  an  actual  possession  by  the  occupant,  coextensive  with 
the  defined  limits  of  his  claim  of  possession.  Fox  v.  Kenton,  4 
Bibb,  — . 
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Wherefore,  according  to  the  testimonyy  the  instructions  given 
by  the  Circuit  Court  were  neither  abstract  nor  erroneous.  They 
were  all  hypothetical,  sufficiently  included  the  whole  law  of  the 
case,  and  rendered  those  moved  by  the  appellant  superfluous  and 
misleading. 

It  was  not  the  duty  of  the  court  sua  sponte  to  define  actual 
possession. 

The  evidence  as  to  the  appellee's  actual  possession  justified  the 
verdict.    Wherefore,  the  judgment  is  aflirmed. 


Jab.  E.  Mitchell  et  al.  v.  J.  A.  Shbadeb  et  al. 

Auignment  — Statute  of  March  lo,  1856. 

Where  a  debtor  in  contemplation  of  insolvency  attempts  to  secure  one 
or  more  creditors  to  the  exclusion  of  others,  however  free  from  fraud 
the  case  may  be  as  to  such  preferred  creditors,  yet  the  statute  makes 
the  transfer  inure  to  the  benefit  of  all  the  other  creditors,  not  only  as 
to  the  property  or  effects  so  transferred,  but  all  the  property  and  effects 
of  the  debtor. 

APPEAL  FBOM  DAVIESS  OIBCUIT  COUBT. 
December  6,  1866. 

Opinion  by  the  Coubt  : 

The  administrator's  bond  of  I.  L.  Phillips  upon  which  a  judg- 
ment was  rendered  against  him  and  his  sureties  for  over  $17,000 
in  the  Louisville  Chancery  Court  was  dated  in  1855. 

When  the  relators  instituted  suit  on  this  bond  against  Phillips 
and  his  sureties  does  not  appear,  but  the  judgment  had  been 
rendered  when  this  suit  by  his  sureties  was  filed  July  19,  1861. 

This  is  a  proceeding  under  our  statute  of  March  10,  185'6,  to 
prevent  fraudulent  assignments,  etc.,  and  the  averments  are 
sufficiently  explicit  and  comprehensive  to  authorize  the  inter- 
position of  the  chancellor,  so  far  as  to  investigate  and  determine 
the  rights  of  the  respective  parties,  according  to  the  provision  of 
said  enactment. 

The  evidence  is  entirely  imposing  as  to  the  embarrassment  of 
I.  L.  Phillips  and  that  he  intended  and  desired  and  attempted  to 
secure  certain  creditors  to  the  exclusion  of  others,  especially  this 
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judgment  on  his  bond  as  administrator,  thereby  leaving  the  entire 
responsibility  of  its  payment  on  his  sureties,  else  leave  the  judg- 
ment creditors  unprovided  for,  and  all  his  deeds,  transfers,  mort- 
gages, execution  sales,  attachments  by  his  mother-in-law,  etc,  were 
made,  arranged,  and  concocted  in  view  of  his  inability  to  pay  his 
creditors  and  in  contemplation  of  insolvency. 

It  must  be  presumed,  as  this  court  has  frequently  decided,  that 
a  man  has  reasonable  knowledge  of  his  affairs,  and  where  his 
property  is  greatly  inadequate  to  the  payment  of  his  debts  he  must 
be  presumed  to  know  this ;  besides  it  is  abundantly  proven  in  this 
case  that  Phillips  did  know  his  inability  to  pay  his  debts,  and 
that  he  desired  to  evade  the  payment  of  this  large  judgment,  and 
that  about  the  time  it  was  rendered,  whether  before  or  after  mat- 
ters but  little,  as  he  must  be  presumed  to  know  that  a  large  judg- 
ment would  be  rendered  against  him,  he  sent  four  slaves  by  his 
brother-in-law  to  Missouri  and  had  them  sold  for  about  $-3,000 
in  cash,  which  was  paid  over  to  him ;  about  the  same  time  he  sold 
and  conveyed  to  an  uncle  1,202  acres  of  land  in  Illinois  for  about 
$600,  and  attempted  to  sell  some  twelve  slaves  to  this  same  uncle. 
He  had  about  this  time  also  attempted  to  mortgage  said  slaves 
to  his  mother-in-law;  and  to  consummate  this  arrangement  and 
comply  with  the  statute  so  as  to  make  the  indebtedness  and  mort- 
gage contemporaneous  she  seems  to  have  attempted  to  borrow  the 
money  from  both  of  the  banks,  in  Owensboro,  with  the  under- 
standing that  it  would  be  returned  in  a  few  days ;  this  application 
for  a  loan  of  $5,000  or  $6,000  with  such  an  extraordinary  under- 
standing induced  both  banks  to  reject  the  proposition,  hence  this 
mortgage  must  be  abandoned;  after  which  the  attempted  sale  to 
the  uncle  miscarried  for  it  was  apparent  he  would  involve  himself 
in  a  litigation  with  the  creditors,  and  as  executions  to  a  large 
amount  were  then  in  the  sheriff's  hands  and  a  lien  created  a  large 
amount  in  money  must  be  advanced. 

After  the  miscarriage  of  the  mortgage  project  Phillips  on 
April  6th  notified  the  sheriff  to  sell  the  twelve  slaves  the  next 
day  at  his  house  without  notice. 

The  mother-in-law,  her  attorney,  and  the  imcle  were  there  when 
the  sale  to  the  uncle  was  made  known  to  the  sheriff  but  it  was  soon 
abandoned.  Phillips  then  gave  the  sheriff  notice  to  sell  the  slaves. 
the  following  Monday  at  the  courthouse  in  Owensboro,  without 
notice,  and  the  mother-in-law  the  same  day  had  attachments  pre- 
pared against  Phillips  for  the  large  indebtedness  of  $6,624.69. 
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As  it  is  apparent  that  numerous  acts  to  prefer  some  creditors  to 
others  had  previously  heen  perpetrated  by  Phillips,  in  contempla- 
tion of  insolvency,  the  chancellor  properly  adjudged  that  the  case 
comes  within  the  provisions  of  our  statute  against  fraudulent 
assignments,  etc.,  and  referred  the  matter  to  the  master  commis* 
sioner  to  ascertain  and  report  all  the  bona  fide  debts  of  Phillips, 
and  to  whom  due,  and  all  the  bona  fide  liens,  and  to  whom  due, 
their  order,  priority,  etc.  This  report  has  not  as  yet  been  made, 
but  Mrs.  Taylor  and  others  have  appealed  from  the  determination 
that  the  cause  comes  within  the  purview  of  said  statute. 

It  may  be  remarked  that  when  a  debtor  in  contemplation  of 
insolvency  attempts  to  secure  one  or  more  creditors  to  the  exclu- 
sion of  others,  however  free  from  fraud  the  case  may  be  as  to 
such  preferred  creditors,  yet  the  statute  makes  the  transfer  inure 
to  the  benefit  of  all  the  creditors,  not  only  as  to  the  property  or 
effects  so  transferred,  but  of  all  the  property  and  effects  of  the 
debtor.  There  is  now  no  question  before  us  as  to  whether  any  of 
the  debts  asserted  against  Phillips  are  meretricious;  this  cannot 
come  up  imtil  the  master  reports  and  the  chancellor  determines  as 
to  such  questions. 

The  judgment  is,  therefore,  affirmed. 


Walkeb  v.  Hesle  et  al. 

Contract  to  Pay  Money  —  Cannot  be  Discharaed  with  treasury  notes. 

Ko  person  is  legally  bound  to  accept  treasury  notes  in  satisfaction  of 
a  contract  to  pay  money. 

APPEAL  FROM  MADISO^^   CIRCUIT  COUET. 
December  5,  1865. 

Opinion  by  the  Court  : 

The  only  question  presented  by  this  record  is,  whether  the  court 
below  erred  in  adjudging  that  appellant  should  accept  treasury 
notes  in  satisfaction  of  the  obligation  on  appellees  to  pay  him 
money  and  surrender  up  to  them  the  written  evidence  of  their 
indebtedness  ? 

This  question  was  elaborately  discussed  and  very  fully  con- 
sidered by  this  court  in  the  cases  of  Griswold  v.  Hepburn,  and  of 
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HaT^kins  v.  Chenault,  decided  summer  term,  1865,  in  which  cases 
a  majority  of  the  court  held  (Judge  Williams  dissenting)  that 
the  appellants  were  not  legally  boimd  to  accept  treasury  notes  in 
satisfaction  of  their  contract  to  pay  money,  and  to  the  principles^ 
settled  in  those  cases  a  majority  of  the  court  adheres  (and  from 
which  Judge  Williams  dissents). 

Wherefore,  the  judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded,  with  directions  to  render  a  judgment  in  favor 
of  appellant  conformable  with  the  principles  of  this  opinion. 


Geay  et  al.  v.  Mobton  et  al. 

Evidence  —  Preponderance  of  —  New  Trial  —  Reversal. 

A  mere  preponderance  of  evidence  on  the  side  of  the  appellant  cannot 
be  available  in  this  court  for  reversal  when  the  court  below  had  refused 
a  new  trial  on  that  ground. 

appeai.  fbom  gbeenup  cibcuit  coubt. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

By  the  former  judgment  the  controversy  as  to  all  the  defendants 
except  Darlington,  Craycroft,  and  Morton  was  adjudicated  and 
finally  settled,  which  was  approved  by  this  court.  The  court  be- 
low, therefore,  properly  refused  permission  to  appellants  to  file 
their  amended  petition  by  which  they  sought  to  relitigate  rights 
which  had  been  thus  judicially  settled. 

After  having  fully  considered  the  instructions,  we  have  failed 
to  find  any  substantial  error  in  refusing  the  third  and  sixth  as 
asked  by  appellants,  and  in  granting  those  asked  by  appellees. 

Nor  are  we  authorized  by  the  evidence  contained  in  the  bill  of 
exceptions  to  interpose  and  set  aside  the  verdict  of  the  jury;  a 
mere  preponderance  of  evidence  (even  if  we  were  of  that  opinion) 
on  the  side  of  appellants  cannot  be  available  in  this  court  for 
reversal,  where  the  court  below  bad  refused  a  new  trial  on  that 
ground. 
.    Wherefore,  the  judgment  is  affirmed. 


McAllister  y.  McAllistsb..  338 

Opinion  of  the  Court. 


Daniel  McAllister  v.  Ann  D.  McAllister. 

Statute  —  Construction  of  —  Divorce  —  Alimony. 

Section  6,  article  3,  chapter  47  (2  Rev.  Stat.  21),  providee  that  pending 
an  application  for  a  divorce  a  court  may  allow  the  wife  maintenance. 

Sufficiency  for  maintenance. 

By  '*  sufficient "  estate  of  her  own,  mentioned  in  the  foregoing  section, 
is  meant,  as  we  understand  it,  that  unless  the  wife  has  an  estate  of  her 
own,  the  profits  of  which  are  sufficient  for  her  comfortable  maintenance, 
that  an  allowance  shall  be  made  out  of  the  estate  of  the  husband  to 
supply  the  deficiency,  or  such  an  amount  in  view  of  the  value  of  the 
husband's  estate  as  shall  be  deemed  equitable.  It  was  never  contemplated 
by  the  Legislature  that  no  allowance  should  be  made  out  of  the  husband's 
estate  if  the  wife,  by  using  and  consuming  the  principal  of  her  own 
estate,  could  maintain  herself,  but  the  allowance  for  deficiency  from 
husband's  estate  must  be  made  on  equitable  terms. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 
September  29,  1865. 

Opinion  of  the  Court  by  Jubge  Peters: 

The  court  being  sufficiently  advised  delivered  the  following 
opinion,  to-wit: 

Begarding  all  questions  relating  to  the  property  owned  by  the 
parties  at  the  time  of,  and  during  the  marriage,  as  having  been 
settled  by  the  previous  litigation  between  them,  and  having  no 
revisory  power  over  so  much  of  the  decree  as  "  divorced  them 
from  the  bond  of  matrimony,''  we  will  proceed  to  the  considera- 
tion of  the  only  questions  presented  by  this  appeal,  which  are 
whether  the  allowance  to  appellee  is  too  great.  And  whether  it 
should  be  paid  to  her  in  solid  or  in  quarterly  installments  for  her 
support. 

Section  6,  article  3,  chapter  47  (2  Eev.  Stat.  21),  provides 
that  pending  an  application  for  any  divorce  the- court  may  allow 
the  wife  maintenance. 

Upon  final  decree  of  divorce,  from  the  bond  of  matrimony,  the 
parties  shall  be  restored  to  such  property,  not  disposed  of,  at  the 
commencement  of  the  suit,  as  either  obtained  from,  or  through 
the  other  before  or  during  the  marriage,  in  consideration  or  by 
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reason  thereof;  and  if  the  wife  have  not  sufficient  estate  of  her 
own,  she  may,  on  a  divorce  obtained  by  her,  have  such  allowance 
out  of  that  of  her  husband  as  shall  be  deemed  equitable. 

By  "  sufficient "  estate  of  her  own,  mentioned  in  the  foregoing 
section,  is  meant,  as  we  understand  it,  that  unless  the  wife  has  an  j 

estate  of  her  own,  the  profits  of  which   are  sufficient  for  her  ! 

comfortable  maintenance,  that  an  allowance  shall  be  made  out  of 
the  estate  of  her  husband  to  supply  the  deficiency,  or  such  an 
allowance  in  view  of  the  value  of  the  husband's  estate  as  shall  be 
deemed  equitable.  It  was  not  contemplated  by  the  Legislature 
that  no  allowance  should  be  inade  out  of  the  husband's  estate,  if 
the  wife  by  using  and  consuming  the  principal  of  her  own  estate 
could  maintain  herself.  j 

It  is  then  the  duty  of  the  court,  upon  decreeing  a  divorce  of  the  j 

wife  from  the  bond  of  matrimony,  to  ascertain  what  are  the  annual  ' 

profits  of  her  estate,  and  what  will  be  required  for  her  main- 
tenance in  a  style  suitable  to  her  condition  in  life;  and  if  her 
profits  are  insufficient  for  the  purpose,  then  the  husband  should 
be  made  to  supply  the  whole  deficiency  or  such  part  thereof  as  in 
view  of  the  value  of  his  estate  should  be  equitable,  and  if  by 
reason  of  the  insufficiency  of  the  husband's  estate  it  would  be 
inequitable  to  supply  the  whole  deficiency,  then  the  allowances 
should  be  graduated  according  to  the  means  of  the  husband  and 
his  ability  to  pay. 

To  secure  to  her  a  proper  maintenance  or  a  contribution  for  that 
purpose  out  of  the  husband's  estate  is  the  sole  object  of  the  enact* 
ment,  and  that  must  be  done  on  equitable  principles,  imposing  no 
greater  burdens  on  the  husband,  or  his  estate,  than  may  be  neces- 
sary to  accomplish  the  object;  and  if  upon  a  view  of  the  situation 
of  the  parties,  their  relations,  and  the  natural  obligations  either 
of  them  may  be  under  to  others,  it  would  be  deemed  more  equi- 
table to  make  an  annual  allowance  to  the  wife  out  of  the  husband's 
estate,  payable  quarterly,  that  mode  should  be  adopted. 

And  in  this  case,  under  all  the  circumstances,  it  seems  more 
equitable  to  allow  the  wife  a  certain  sum  during  life  for  her 
annual  support  than  to  decree  to  her  a  sum  in  gross. 

According  to  the  proof  $500  per  annum,  paid  quarterly  by 
appellant  during  appellee's  life,  will  be  a  sufficient  allowance  out 
of  his  estate  when  added  to  her  income,  even  if  she  should  realize 
nothing  from  the  Baltimore  property,  and  the  rents  of  her  Madi- 
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8on  property  should  \^  diminished  $100  as  some  witnesses  sup- 
posed may  be  the  case. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  for  a  decree  to  be  entered  up  for  the  quarter  yearly 
allowance  to  commence  under  these  proceedings  when  the  last 
installment  of  the  allowance,  which  appellee  is  adjudged  entitled 
to  in  an  opinion  delivered  at  the  same  time  of  the  delivery  of  this 
opinion  in  the  case  of  A.  D.  McAllister  v.  D.  M.  McAllister,  was 
due  and  collectible,  and  which  will  end  the  allowance  to  her  under 
the  former  proceedings. 


W.  H.  Aenett  and  Wife  v.  Baied  &  Ceayceoft. 

Cotenancy  —  Resenrations  as  to  One  Co  tenant 

It  is  error  to  subject  property  purchased  jointly  to  the  debts  of  one  of 
the  parties  solely,  without  reserving  the  rights  of  one  of  the  purchasers 
who  had  paid  a  part  of  the  purchase  money. 

Fraudulent  Conveyance  —  Allegations  as  to. 

A  mere  charge  that  "  the  deed  was  in  fraud  and  the  land  ought  to  be 
subjected  to  plaintiff's  claim,"  without  stating  in  what  the  fraud  consists 
nor  for  what  purpose  the  deed  was  so  made,  is  totally  insufficient  as  a 
charge  of  a  fraudulent  conveyance. 

APPEAL  FEOM  NICHOLAS  CIECUIT  COUET. 
June  23,  1865. 

Opinion  of  the  Couet  by  Judge  Williams: 

The  court  being  suflSciently  advised  delivered  the  following 
opinion^  to-wit: 

Appellees,  who  were  the  plaintiffs  below,  brought  suit  against 
W.  H.  Amett  to  subject  some  land  to  the  payment  of  their  judg- 
ment against  him  on  which  they  had  execution  and  a  return  of 
no  property. 

They  subsequently  filed  an  amended  petition  against  Amett 
and  his  wife,  setting  out  that  they  jointly  purchased  the  seventy- 
one  acres  of  land  of  Hamilton  at  $18  per  acre,  that  Mrs.  Amett 
paid  a  part  of  the  purchase  price,  and  her  husband  the  larger 
portion,  and  that  a  bond  for  the  title  had  been  taken  to  them 
jointly ;  that  afterward  when  all  the  purchase  price  was  paid  she 
took  the  deed  to  herself,  and  they  charge  that  "  the  deed  so  made 
was  made  in  fraud,  and  the  land  ought  to  be  subject  to  the  pay- 
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ment  of  plaintiffs'  claim."  And  this  is  the  only  charge  assailing 
the  deed.  It  does  not  state  in  what  the  fraud  consists^  nor  for 
what  purpose,  nor  for  what  purpose  the  deed  was  so  made.  This 
is  totally  insuflScient  as  a  charge  of  fraudulent  conveyance,  in 
fact  it  seems  to  state  a  deduction  of  law,  rather  than  charge  acts 
and  motives. 

A  judgment  by  default  was  rendered  ordering  a  sale  of  the 
land  without  regard  to  Mrs.  Amett's  rights  as  a  joint  purchaser 
who  had  paid  at  least  a  portion  of  the  purchase  money,  as  shown 
by  the  amended  petition,  and  this  was  certainly  erroneous. 

After  the  land  was  ordered  to  be  sold  Mrs.  Amett  offered  an 
answer  in  which  she  sets  out  that  she  was  the  sole  purchaser,  and 
states  how  she  paid  the  purchase  price,  and  explains  how  the  title 
bond  came  to  be  to  herself  and  husband  jointly,  when  it  should 
have  been  to  her,  and  that  her  husband  was  then  in  the  military 
service  of  the  government.  She  was  in  bad  health,  and  had  been 
badly  advised,  hence  she  did  not  offer  the  defense  in  proper  time. 

Had  the  judgment  been  properly  rendered  perhaps  we  should 
not  have  disturbed  it  because  of  the  rejection  of  this  answer,  but 
as  the  judgment  must  be  reversed  for  other  errors  it  will  be  proper 
when  the  cause  is  returned  that  the  court  permit  said  answer  to 
be  filed  as  it  presents  an  available  and  substantial  defense. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded,  with 
directions  for  further  proceedings  compatible  with  this  opinion. 


F.  E.  Cox  V.  J.  P.  Winston. 

Default  Judgment  —  Value  of  Rent. 

If  the  record  had  8ho\(^  that  there  was  a  trial  in  the  court 
below,  BO  that  it  might  at  least  be  inferred  that  the  allegations  of  the 
value  of  rent  had  not  been  exclusively  relied  upon  to  determine  the 
amount  of  the  judgment,  it  might  have  been  sustained;  but  as  it  does 
not  show  that  fact  we  must  conclude  that  the  requirements  of  section  153, 
Civil  Code,  had  not  been  complied  with. 

APPEAL  FKOM  KENTON   CIBCITIT   COUBT. 
January  5,  1865. 

Opinion  of  the  Court  by  Judge  Pbtsbs: 
This  action  was  brought  in  the  court  below  by  appellee  against 
appellant  and  Thomas  Greer  upon  a  supersedeas  bond,  in  which, 
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amongst  other  things,  the  obligors  undertook  to  pay  to  appellee 
all  rents,  hire,  or  damage  which,  during  the  pendency  of  the  ap- 
peal, may  accrue  on  any  property  of  which  appellee  is  kept  out 
of  possession  by  reason  of  the  appeal,  etc.,  in  case  the  judgment 
superseded  should  be  affirmed. 

It  is  alleged  in  the  petition  that  said  judgment  was  affirmed, 
and  that  the  rents  of  the  land  of  which  appellee  was  kept  out  of 
the  possession  by  reason  of  the  appeal  and  bond  aforesaid  were 
worth  $600,  and  the  costs  incurred  by  him  for  which  he  recovered 
a  judgment  in  this  court  amounted  to  $47.20,  which  was  unpaid, 
and  he  prayed  judgment  for  both  said  sums. 

At  the  June  term,  1862,  of  the  court  below,  judgment  was 
rendered  against  appellant  by  default  for  the  sum  of  $547.09,  and 
he  has  appealed. 

If  the  record  had  shown  that  there  was  a  trial  in  the  court 
below,  BO  that  it  might  at  least  be  inferred  that  the  allegation  of 
the  value  of  rents  had  not  been  exclusively  relied  upon  to  de- 
termine the  amount  of  the  judgment,  it  might  have  been  sus- 
tained, but  as  it  does  not  show  that  fact  we  must  conclude  the 
requirements  of  section  153,  Civil  Code,  were  not  complied  with. 
Daniel  v.  Judy,  14  B.  Mon.  393. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  trial  and  further  proceedings  in  conformity  with  this 
opinion. 


W.  H.  Beazley  v.  John  Mabat  et  al. 

Konresident  —  Appointment  of  Attorney  for. 

Attorney  must  be  appointed^  for  nonresident  constructiyely  summoned, 
sixty  days  before  judgment  can  be  rendered  against  him. 

Void  Sales. 

Legal  sales  made  for  benefit  of  creditors,  where  affidavits  are  not  made 
as  required  by  section  251,  Civil  Code,  are  void. 

APPEAL   FROM   GABRAED   CIRCUIT   COURT. 
December  22,  1864. 

Opinion  of  the  Court  by  Judge  Peters: 

Appellees  claiming  to  be  creditors  of  William  H.  Beazley 
brought  separate  actions  against  him  for  the  amounts  due  them 
respectively,  and  upon  grounds  in  their  petitions,  and  affidavits 
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stated,  caused  attachments  to  be  issued  and  levied  upon  his  real 
and  personal  estate,  all  of  which  were  sustained  by  the  court  be- 
low and  the  property  ordered  to  be  sold. 

The  sales  made  under  the  orders  directing  them  were  reported 
by  the  commissioners,  approved  by  the  court,  and  the  proceeds 
distributed  amongst  the  creditors  entitled  thereto  in  the  order  in 
which  their  liens  were  created  under  the  attachments,  and  by 
which  some  of  the  creditors  were  postponed,  the  property  being 
insufficient  to  pay  them. 

Of  these  final  orders  and  judgments  W.  H.  Beazley  now  com- 
plains, and  his  counsel  for  multifarious  reasons  insists  that  they 
should  be  reversed. 

Appellees  Eobinson,  Gill,  Wheritt,  and  Lucy  Beazley  caused 
their  attachments  to  be  levied  on  jifty  barrels  of  whiskey  stored 
with,  and  then  in  possession  of,  Huffman,  Duncan  &  Co.,  commis- 
sion merchants  of  Louisville,  who  were  made  defendants  to  these 
actions,  and  in  their  answers  alleged  that  the  whiskey  was  con- 
signed to  them  by  appellants,  for  storage  and  sale  upon  commis- 
sion; that  upon  the  reception  of  the  whiskey  they  advanced  to 
him  $500  in  cash  and  he  owed  them  said  sum,  besides  an  addi- 
tional sum  for  cooperage,  storage,  etc.,  for  which  they  exhibit  an 
account  and  claim  both  to  be  due  them,  and  claim  that  they  had 
a  lien  on  the  whiskey  superior  to  all  others,  and  ask  for  a  sale  of 
so  much  thereof  as  will  be  sufficient  to  pay  their  debt. 

A  sale  of  the  whiskey  was  ordered  and  Porch  appoiiited  com- 
missioner to  execute  it.  He  was  required  to  make  the  sale  at 
the  storehouse  of  Huffman,  Dimcan  &  Co.,  in  Louisville,  after 
publishing  the  time  and  place  thereof  in  the  Louisville  Journal 
and  Democrat  for  ten  days,  on  a  credit  of  three  months,  taking 
bonds  from  the  purchaser,  or  purchasers,  with  approved  sureties, 
payable  to  himself  as  commissioner,  to  have  the  effect  of  judg- 
ments, and  he  was  authorized  to  sell  the  whiskey  publicly  or 
privately  in  his  discretion. 

The  first  objection  urged  to  this  order  of  sale  is  that  the  com- 
missioner should  not  have  had  any  discretion  as  to  the  maimer  of 
making  the  sale,  but  should  have  been  required  to  sell  publicly. 

In  answer  to  that  objection,  it  is  sufficient  to  say  that  the  re- 
port shows  on  its  face,  and  the  fact  is  not  controverted,  that  he 
did  in  fact  sell  the  whiskey  publicly  to  the  highest  bidder  in  lots 
to  suit  purchasers,  and  did  not  exercise  the  discretion  given  him^ 
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and  the  mere  insertion  of  the  authority  to  make  the  sale  in  a 
different  way  did  not  prejudice  appellant. 

Nor  does  the  next  objection  that  the  commissioner  was  required 
to  take  "  approved  "  instead  of  good  sureties  from  the  purchasers 
seem  to  us  to  be  entitled  to  any  more  weight  than  the  preceding 
one ;  for  if  the  word  preferred  by  counsel  had  been  used,  the  com- 
missioner in  the  faithful  discharge  of  his  duty  would  have  ac- 
cepted such  sureties  as  his  judgment  approved  for  their  solvency 
and  ability  to  pay,  so  that  the  word  as  used  in  the  order  must  be 
regarded  as  synonymous  in  that  connection  with  the  one  preferred 
by  counsel. 

Appellant  was  certainly  constructively  summoned  only,  and 
had  not  appeared  when  the  several  judgments  were  rendered  by 
the  court  below;  it  was,  therefore,  necessary  imder  section  440, 
Civil  Code,  before  rendering  the  judgments,  that  an  attorney 
should  have  been  appointed  sixty  days  before  the  same  was  ren- 
dered to  defend  for  him  and  to  inform  him  of  the  action  and  of 
such  other  matters  as  might  be  useful  to  him  in  preparing  his 
defense. 

In  the  cases  which  we  are  now  considering,  an  attorney  was  in 
each  action  appointed,  who  according  to  the  reports  filed  was  pre- 
vented from  giving  the  requisite  information,  because  there  were 
no  mail  facilities  by  which  it  could  be  done;  it  is  true  counsel 
suggests  that  the  information  might  have  been  sent  to  appellant 
by  other  modes,  some  of  which  he  says  it  was  the  duty  of  the 
attorney  to  adopt;  none  of  these  modes  are  named  and  certainly 
do  not  occur  to  the  court.  If,  as  seems  not  to  be  controverted 
here,  appellant  had  by  his  own  voluntary  act  placed  it  out  of  the 
power  of  the  attorney  to  communicate  with  him  in  the  ordinary 
way,  and  he  was  still  bound  to  do  it  at  the  risk,  to  say  nothing  of 
the  cost,  that  might  be  incurred  to  accomplish  it,  in  cases  like  the 
present  there  would  be  very  few  attorneys  who  would  accept  such 
appointments. 

Eef unding  bonds  were  executed  by  the  plaintiffs  in  these  actions 
aa  to  them;  therefore,  the  objections  are  not  well  taken.  But 
Huffman,  Duncan  &  Co.  made  their  answers  cross-petitions,  and 
prayed  for  a  sale  of  the  whiskey  to  pay  their  claims,  and  were  as 
against  appellant  plaintiffs  seeking  judgments  against  him;  and 
before  judgments  could  properly  be  rendered  granting  them  the 
relief  they  sought  they  should  have  executed  the  bond  prescribed 
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by  section  supra  of  Civil  Code,  and  so  far  as  the  judgment  is  in 
their  favor  it  was  erroneous  and  must  be  reversed. 

It  is  shown  that  the  proceeds  of  all  the  real  estate,  slaves,  and 
personalty  are  insufficient  to  pay  the  debts  of  appellant,  and  the 
third  subsection  of  section  250,  Civil  Code,  directs,  after  a  sale  of 
personal  property  and  slaves  has  been  made,  "  real  property,"  or 
80  much  thereof  as  may  be  necessary  to  satisfy  the  plaintiffs 
demand,  shall  be  sold,  the  manifest  meaning  of  which  is  that  if  it 
is  necessary  for  the  payment  of  the  demands  of  creditors  to  sell  all 
the  real  estate,  the  court  shall  so  adjudge,  and  if  a  sale  of  only  a 
part  thereof  is  necessary  the  court  shall  order  a  sale  of  only  so 
much  as  may  be  necessary  for  that  purpose.  As  then  the  whole 
of  the  real  estate,  personalty,  and  slaves  proved  insufficient  to  pay 
the  demands  against  appellant,  we  cannot  say  that  the  court  below 
erred  in  ordering  a  sale  of  the  whole  of  the  real  estate. 

John  Marat,  Seymour  Hopper,  Overton  Terrill,  Smith  &  Gal- 
lagher, E.  B.  Beazley,  and  Lucy  Beazley,  for  whose  benefit  the 
real  estate  was  sold,  neither  by  themselves  nor  agent,  made  affi- 
davits as  required  by  section  251,  Civil  Code,  without  which  no 
order  for  the  sale  thereof  could  have  been  legally  made,  and  con- 
sequently the  order  for  the  sale  of  appellant's  real  estate  was 
unauthorized  and  improper.  Payne  v.  Witherspoon,  14  B.  Mon. 
270. 

Marat  did  not  execute  the  bond  as  required  by  section  240, 
supra.  It  was  erroneous  to  render  any  judgment  in  his  favor 
until  that  was  done. 

Although  the  proceedings  in  the  cases  of  Price  against  appel- 
lant and  of  Louisa  Fox  against  him  were  irregular  and  the  grounds 
stated  in  their  respective  affidavits  insufficient  to  authorize  attach- 
ments, still,  as  they  dismissed  their  suits,  appellant  was  not 
prejudiced  by  said  irregularities,  and  his  appeal  against  them 
must  be  dismissed. 

No  judgment  appearing  to  have  been  rendered  in  the  court 
below  in  favor  of  Bosley  and  Storms  &  Phillips,  the  appeal  as  to 
them  will  also  be  dismissed. 

The  receipt  of  a  part  of  the  purchase  money  for  the  sale  of  the 
real  estate  before  the  bonds  therefor  matured,  and  the  payment 
of  the  same  over  to  the  creditors,  was  not  prejudicial  to  appellant ; 
he  had  the  same  right  to  except  to  the  report  and  sale,  and  to  re- 
sist the  confirmation  thereof,  that  he  would  have  had  if  the  money 
had  not  been  paid. 
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But  for  the  errors  indicated  the  judgment  for  a  sale  of  the 
whiskey  for  the  benefit  of  Huffman,  Duncan  &  Co.  is  reversed,  and 
the  cause  remanded  for  further  proceedings,  and  the  judgment 
for  the  sale  of  the  real  estate  is  reversed  for  the  reasons  herein 
stated  against  Marat,  Hopper,  Terrill,  Smith  &  Gallagher,  E.  B. 
Beazley,  and  Lucy  Beazley,  and  appellant  will  recover  his  costs 
against  them;  he  will  also  recover  his  costs  against  Huffman, 
Duncan  &  Co. 

Price,  Fox,  etc.,  Bosley,  and  Storms  &  Phillips  will  recover 
their  costs  of  appellants,  and  the  appeal  as  to  them  is  dismissed. 

It  is  proper  to  add  for  the  purpose  of  preventing  further  litiga- 
tion that  the  reversal  of  the  judgments  in  these  cases  will  not 
avoid  the  sales. 


The  C0MMONWEA1.TH  V.  Mary  W.  Smith. 

Iriquor  License  —  Deicription  of  Place  —  Sufficiency  of —  Privilege  Not  Con- 
fined to  Particular  House. 

A  license  to  keep  a  tavern  on  a  farm  sufficiently  designates  the  place 
and  does  not  confine  the  privilege  to  any  particular  house^  but  only  re- 
quires that  it  should  be  within  the  limits  of  the  farm. 

A  license  to  keep  a  tavern  in  a  town  sufficiently  specified  the  place 
and  operated  as  a  personal  franchise  coextensively  with  the  boundary  of 
the  town  and  as  locomotive  as  the  grantee  himself,  and  would  authorize 
the  keeping  of  a  tavern  and  the  retailing  of  liquors  in  any  house  in 
that  town. 

APPEAL   FEOM   WABREN   CIECUIT   COURT. 
December  10,  1864. 

Opinion  by  Judge  Duvall  : 

A  statutory  charter  of  1856  to  the  town  of  Bowling  Green 
conferred  on  the  municipal  '*  board  "  the  exclusive  right  to  regu- 
late the  sale  of  spirituous  liquors  within  said  town,  "  and  also  the 
right  to  tax  and  the  exclusive  right  to  license  taverns  in  said 
town." 

The  first  section  of  an  Act  of  1851  requires  also  the  payment 
to  the  State  of  a  tax  not  exceeding  $10  on  every  license  to  keep 
a  tavern,  and  the  third  section  a  tax  not  exceeding  $25  on  every 
license  to  sell  spirituous  liquors  granted  by  authorized  munic* 
ipalities.  ^ 
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And  the  second  section  of  an  Act  of  1854  provides  that  no 
municipal  license  to  retail  liquors  granted  "before  the  Revised 
Statutes  went  into  effect "  shall  authorize  such  sale  "  until  the 
tax  to  the  State  shall  have  been  duly  paid." 

Under  the  authorities  delegated  by  its  charter  to  Bowling  Green 
the  town  authorities  licensed  Mary  W.  Smith  to  keep  a  tavern 
and  also  retail  spirituous  liquors  therein  "  in  the  town  of  Bowling 
Green"  and  charged  and  received  from  her  $20  for  her  tavern 
license-and  $150  for  her  liquor  license. 

These  licenses  were  granted  in  May,  1863,  for  one  year  there- 
after. In  September  of  the  same  year  she  also  obtained  license 
for  the  same  purposes  of  keeping  tavern  and  selling  liquor  in  the 
'^  Morehead  House,"  in  which  she  was  then  living  in  said  town, 
and  she  paid  to  the  use  of  the  State  the  taxes  charged  thereon. 

About  the  1st  day  of  January,  1864,  she  removed  to  another 
house  called  the  "  Smithsonia  "  in  the  said  town,  and  in  February 
succeeding  she  obtained  again  from  the  municipal  board  licenses 
to  keep  tavern  and  retail  liquors  "  in  Bowling  Green,"  and  paid 
as  before  $170,  although  her  first  license  had  not  expired. 

After  her  removal  to  the  '^  Smithsonia  House  "  and  before  the 
date  of  her  last  licenses  she  continued  to  sell  spirituous  liquors 
by  retail  in  the  latter  house,  and  for  this  she  was  indicted,  and 
the  law  and  the  facts  being  referred  to  the  court,  it  dismissed  the 
indictment  and  the  Commonwealth  appeals  to  this  court. 

Allthough  the  powers  granted  in  the  charter  are  qualified  by  the 
general  law  not  inconsistent  with  the  terms  and  object  of  the 
grant,  and  although  the  second  section  of  chapter  99  of  the 
Revised  Statutes  providing  for  the  grant  of  licenses  by  the 
County  Courts  to  keep  "tavern"  in  their  respective  counties 
directs  those  courts  to  designate  the  "  place  "  where  the  tavern 
is  to  be  kept,  still  we  are  of  the  opinion  that  even  if  this  requisi- 
tion constructively  apply  to  the  charter  authorities  of  Bowling 
Green  (a  point  we  need  not  decide),  that  "  town  "  is  a  "  place  " 
sufficiently  specific  as  a  described  form  would  be  sufficient  identi-. 
fication  of  the  "place"  in  the  County  Court  license  to  keep  a 
tavern  in  the  county.  Neither  the  letter  nor  the  object  of  the 
requisition  requires  the  designation  of  the  house. 

A  license  to  keep  a  tavern  on  a  farm  sufficiently  designates  the 
"place  "  and  does  not  confine  the  privilege  to  any  particular  house, 
but  ondj  reqtiBeg  that  it  fik<iT:2d  to  within  the  limits  of  the  farm ; 
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and  so  a  license  to  keep  a  tavern  an  Bowling  Green  sufficiently 
specified  "  the  place  '^  and  operates  as  a  personal  franchise  coexten- 
sively  with  the  boundary  of  the  town  and  -as  locomotive  as  the 
grantee  herself  was  in  that  periphery. 

Therefore,  should  the  said  second  section  be  deemed  applicable 
to  the  powers  of  the  municipalities,  we  would  nevertheless  decide 
that  a  license  to  keep  a  tavern  and  sell  liquors  "  in  Bowling 
Green  "  would  not  only  be  sufficiently  specific  but  would  authorize 
the  keeping  of  a  tavern  and  the  retailing  of  liquors  in  any  house 
in  that  town. 

Consequently,  when  Mrs.  Smith  opened  her  tavern  in  "the 
Smithsonia  House,"  her  license  granted  in  May,  1863,  authorized 
her  to  do  so  and  to  sell  liquors  therein,  unless  she  had  failed  to 
pay  the  State  tax. 

There  is  neither  proof  nor  suggestion  that  she  did  not  pay  the 
State  as  well  as  the  local  tax ;  on  the  contrary,  as  before  assumed, 
the  probability  is  strong,  if  not  conclusive,  that  when  she  obtained 
the  County  Court  license  she  paid  both  for  the  tavern  and  liquor 
privilege,  without  doing  which  the  court  had  no  authority  to  grant 
the  license  and,  as  the  court  had  no  jurisdiction  over  that  matter  iu 
Bowling  Green,  we  may  presume  that  she  resorted  to  its  void 
license  as  an  effectual  mode  of  certifying  the  amount  and  the 
payment  of  the  State  tax. 

And  so  far  as  the  contrary  does  not  appear,  we  must  also  credit 
the  municipal  board  as  having  granted  each  license  in  a  legal  mode 
and  made  valid  and  effectual  by  the  fulfillment  of  all  the  statutory 
regulations  of  bond  and  oath,  and  there  is  no  opposing  presump- 
tion or  su^estion. 

On  these  grounds  we  approve  the  judgment  of  the  Circuit 
Court.  On  the  law  and  facts  as  presented  conviction  and  fine 
would  have  been  hard  and  unjust,  especially  as  the  appellee  had 
been  so  careful  to  avoid  any  violation  of  the  law  as  through  tim- 
idity or  ignorance  to  obtain  license  three  times  in  the  same  year 
for  the  same  privilege  and  to  have  paid  for  them  unnecessarily 
$340  when  $200  was  a  maximum  which  she  could  have  been 
required  to  pay.  To  add  to  this  a  fine  for  imputed  misdemeanor 
in  selling  liquor  without  proper  license  would  be  hypertechnical, 
unauthorized,  and  cruel. 

Wherefore,  the  judgment  dismissing  the  indictment  is  approved. 
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Farmer  and  Wife  i;.  Milan  et  al. 

I 

Piyment  —  When  to  be  Credited  on  Note  No  Date  Being  Stated  —  Pleading 
Consideration  —  Misprision. 

By  failing  to  state  the  date  of  the  payment  of  $260  on  the  mortgage 
debt,  if  nothing  appeared  in  the  record  from  which  the  time  could  be 
fixed,  the  credit  should  have  been  entered  as  of  the  date  of  the  maturity 
of  the  debt. 

The  petition  need  not  set  out  the  consideration  for  the  assignment  of 
a  note. 

If  the  case  was  heard  before  it  stood  for  trial,  that  according  to 
section  578,  Civil  Code,  is  a  clerical  misprision,  which  cannot  be  corrected 
on  appeal,  but  by  motion  when  judgment  was  rendered. 


February  17,  1864.  j 

I 
I 

Opinion  of  the  Court  by  Judge  Peters:  I 

I 

The  original  petition,  although  not  in  very  concise  language,  ' 

contains  a  statement  of  facts  which  are  deemed  sufficient  to  con* 
fititute  a  cause  of  action,  and  by  failing  to  state  the  date  of  the 
payment  of  the  $250  on  the  mortgage  debt,  if  nothing  appeared 
in  the  record  from  which  the  time  could  be  fixed,  the  credit 
should  have  been  entered  as  of  the  date  of  the  maturity  of  the  debt 

It  is  not  deemed  necessary  to  enable  Milan  to  sustain  the  ac- 
tion, that  he  should  have  set  out  the  consideration  for  the  assign- 
ment of  the  notes  to  him,  nor  was  it  material  to  appellants,  except 
that  so  much  of  the  payments  which  he  might  make  on  the  notes, 
as  was  required  to  pay  the  mortgage  debt,  should  be  applied  to  its 
discharge^  and  thereby  relieve  the  land  from  that  incumbrance. 

If  the  case  was  heard  before  it  stood  for  trial,  that,  according 
to  section  578,  Civil  Code,  is  a  clerical  misprision,  and  this  court 
cannot  correct  the  error,  but  the  remedy  would  have  been  by  motion 
in  the  court  when  the  judgment  was  rendered,  upon  reasonable 
notice  being  given  to  the  adverse  party  or  his  attorney  in  the 
action.    §  580,  Civil  Code. 

According  to  our  calculation,  which  is  believed  to  be  correct, 
the  payment  on  the  note  due  the  15th  of  January,  18-61,  as  set 
out  in  the  petition,  exceeds  the  amount  due  thereon,  including  the 
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interest,  $43.62.  But  the  answer  denies  that  the  $250,  admitted 
in  the  original  petition  to  have  been  paid  on  the  mortgage  debt, 
constituted  any  part  of  the  payments  on  the  notes  set  out  in  the 
amended  petition,  and  in  a  subsequent  part  of  the  answer  it  is  said 
in  substance  that  the  balance  due  on  the  mortgage  debt  is  less  by 
$300  than  the  data  furnished  by  the  plaintiflF  would  show  it  to 
be,  which  must  be  understood  as  only  controverting  $300  of  the 
balance  claimed  by  the  plaintiff  below,  and  in  that  $300  may  be 
included  the  $250  which  it  is  denied  constituted  any  part  of  the 
payments  made  on  the  notes,  and  also  the  $43.62,  the  overpay- 
ment of  the  note  due  15th  of  January,  1861,  for  which,  on  the 
final  hearing,  a  credit  can  be  given. 

Ab  no  judgment  was  rendered  for  the  $300  controverted  by 
the  answer,  we  perceive  no  error  for  which  to  reverse  the  judgment, 
and  it  is,  therefore,  affirmed. 


John  Mount  v.  Commonwealth. 

Indictment — Sufficiency. 

The  principle  has  been  repeatedly  recognized  and  acted  on  by  this 
court  that  an  indictment  must  set  forth  the  offense  with  such  degree 
of  certainty  as  will  apprise  the  defendant  of  the  nature  of  the  particular 
accusation  on  which  he  is  to  be  tried,  and  as  will  enable  him  to  plead 
the  indictment  and  judgment  thereon  in  bar  of  any  subsequent  prosecution 
for  the  same  offense. 

Written  Instmments  —  Particular  Description  in  Indictment 

That  it  was  not  the  intention  of  the  framers  of  the  Criminal  Code  to 
dispense  with  all  particularity  of  description  of  written  instruments, 
which  may  be  the  subject  of  indictment  for  forgery,  larceny,  or  other 
offenses  as  shown  by  section  135. 

Description  of  written  instrument  not  required  when  the  instrument  is 
withheld  or  destroyed  by  the  act  or  procurement  of  the  defendant,  but  it 
must  be  alleged  in  the  indictment  that  said  instrument  was  lost  or  de- 
stroyed. 

Eyidence,  Competency  of. 

The  fact  that  the  defendant  had  at  or  about  the  same  time  tendered 
in  payment  other  altered  bank  bills,  similar  in  character  of  the  alteration 
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Hawkins  v.  Chenault,  decided  summer  term^  1865^  in  which  cases 
a  majority  of  the  court  held  (Judge  WiUiams  dissenting)  that 
the  appellants  were  not  legally  bound  to  accept  treasury  notes  in 
satisfaction  of  their  contract  to  pay  money,  and  to  the  principles 
settled  in  those  cases  a  majority  of  the  court  adheres  (and  from 
which  Judge  Williams  dissents). 

Wherefore,  the  judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded,  with  directions  to  render  a  judgment  in  favor 
of  appellant  conformable  with  the  principles  of  this  opinion. 


Geay  et  al.  v.  Mobton  et  al. 

Evidence  —  Preponderance  of  —  New  Trial  —  ReversaL 

A  mere  prep<»iderance  of  evidence  on  the  side  of  the  appellant  cannot 
be  available  in  this  court  for  reversal  when  the  court  below  had  refused 
a  new  trial  on  that  ground. 

appeal  feom  gbeenup  ciecuit  coubt. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

By  the  former  judgment  the  controversy  as  to  all  the  defendants 
except  Darlington,  Craycroft,  and  Morton  was  adjudicated  and 
finally  settled,  which  was  approved  by  this  court.  The  court  be- 
low, therefore,  properly  refused  permission  to  appellants  to  file 
their  amended  petition  by  which  they  sought  to  relitigate  rights 
which  had  been  thus  judicially  settled. 

After  having  fully  considered  the  instructions,  we  have  failed 
to  find  any  substantial  error  in  refusing  the  third  and  sixth  as 
asked  by  appellants,  and  in  granting  those  asked  by  appellees. 

Nor  are  we  authorized  by  the  evidence  contained  in  the  bill  of 
exceptions  to  interpose  and  set  aside  the  verdict  of  the  jury;  a 
mere  preponderance  of  evidence  (even  if  we  were  of  that  opinion) 
on  the  side  of  appellants  cannot  be  available  in  this  court  for 
reversal,  where  the  court  below  had  refused  a  new  trial  on  that 
ground. 

Wherefore,  the  judgment  is  affirmed. 
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Daniel  McAlusteb  v.  Ann  D.  McAllistee, 

Statute  —  Conatrnction  of  —  Divorce  —  Alimony. 

Section  6,  article  3,  chapter  47  (2  Rev.  Stat.  21),  provides  that  pending 
an  application  for  a  divorce  a  court  may  allow  the  wife  maintenance. 

Sufficiency  for  maintenance. 

By  "  Bufficient "  estate  of  her  own^  mentioned  in  the  foregoing  section, 
is  meant*  as  we  understand  it,  that  unless  the  wife  has  an  estate  of  her 
own,  the  profits  of  which  are  sufficient  for  her  comfortable  maintenance, 
that  an  allowance  shall  be  made  out  of  the  estate  of  the  husband  to 
supply  the  deficiency,  or  such  an  amount  in  view  of  the  value  of  the 
husband's  estate  as  shall  be  deemed  equitable.  It  was  never  contemplated 
by  the  Legislature  that  no  allowance  should  be  made  out  of  the  husband's 
estate  if  the  wife,  by  using  and  consuming  the  principal  of  her  own 
estate,  could  maintain  herself,  but  the  allowance  for  deficiency  from 
husband's  estate  must  be  made  on  equitable  terms. 

APPEAL  FBOM  LOUISVILLE  CHANCEEY  COUBT. 
September  29,  1865. 

Opinion  of  the  Coubt  by  Judge  Petbbs: 

The  court  being  sufficiently  advised  delivered  the  following 
opinion,  to-wit: 

Hegarding  all  questions  relating  to  the  property  owned  by  the 
parties  at  the  time  of,  and  during  the  marriage,  as  having  been 
settled  by  the  previous  litigation  between  them,  and  having  no 
revisory  power  over  so  much  of  the  decree  as  "  divorced  them 
from  the  bond  of  matrimony,''  we  will  proceed  to  the  considera- 
tion of  the  only  questions  presented  by  this  appeal,  which  are 
whether  the  allowance  to  appellee  is  too  great.  And  whether  it 
should  be  paid  to  her  in  solid  or  in  quarterly  installments  for  her 
support. 

Section  6,  article  3,  chapter  47  (2  Eev.  Stat.  21),  provides 
that  pending  an  application  for  any  divorce  the- court  may  allow 
the  wife  maintenance. 

Upon  final  decree  of  divorce,  from  the  bond  of  matrimony,  the 
parties  shall  be  restored  to  such  property,  not  disposed  of,  at  the 
commencement  of  the  suit,  as  either  obtained  from,  or  through 
the  other  before  or  during  the  marriage,  in  consideration  or  by 
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Cox  appeals  from  the  judgment  and,  on  executing  bond^  ob- 
tained a  supersedeas,  that  judgment  being  affirmed. 

Winston  brought  this  suit  against  Cox  and  appellants,  as  his 
surety  on  the  supersedeas  bond,  to  recover  $47.90  costs  on  the 
affirmance,  for  rents  which  he  alleges  to  have  been  worth  $500 
after  the  execution  of  the  bond,  also  $250  attorney's  fees. 

For  want  of  answer  the  court  below  rendered  judgment  against 
appellant  for  $547.09,  without  evidence,  and  without  the  inter- 
vention of  a  jury,  to  correct  which  this  appeal  is  prosecuted* 

"Allegations  of  value,  or  of  amount  of  damage,  shall  not  be 
considered  as  true  by  the  failure  to  controvert  them."  Section 
153,  Civil  Code. 

The  court  manifestly  erred  in  assessing  the  value  of  the  rents 
without  proof.    Daniels  v.  Judah,  14  B.  Mon.  316. 

No  attorney's  fee  was  embraced  by  the  bond.  This  case  is 
essentially  diiferent  from  the  cases  of  Harris  v.  Kay,  15  B.  Mon. 
630;  Francis  v.  Francis,  18  B.  Mon.  60. 

Wherefore,  the  judgment  is  reversed. 


Hutchinson  r.  Irvin's  Trustee. 

Mortgage  —  Deed  of  Trust 

To  constitute  a  mortgage  or  deed  of  trust  the  right  of  property  must 
be  changed  and  the  title  vested  in  the  grantee  or  yendee. 

APPEAL  FROM     BOYLE   CIRCUIT   COURT. 
December  17,  1863. 

Opinion  of  the  Court  by  Judge  Peters: 

The  only  question  presented  by  this  record  is,  what  is  the  proper 
construction  of  the  writing  executed  by  Irvin  to  appellant  ? 

It  is  contended  by  the  counsel  for  appellant  that  the  instrument 
ought  either  to  be  considered  as  a  mortgage  or  deed  of  trust,  and 
that  it  created  a  prior  lien  on  the  property  of  Irvin  in  favor  of 
appellant  in  preference  to  other  creditors  of  Irvin. 

After  careful  examination  of  the  instrument  we  are  of  opinion 
that  it  can  neither  be  considered  a  mortgage  nor  deed  of  trust. 
To  constitute  either  the  right  of  property  must  be  changed,  and 
the  title  vested  in  the  grantee  or  vendee. 

In  the  case  before  the  court  no  particular  property  is  named 
or  described  in  the  instrument,  and,  indeed,  the  parties  do  not 
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seem  to  have  intended  to  change  or  transfer  the  right  of  any  prop- 
erty whatever  from  Irvin  to  Hutchinson ;  but  the  writing  is  only 
an  Acknowledgment  that  Hutchinson  was  Irvin's  surety  in  the 
replevin  bond  mentioned,  and  that  Irvin  would  not  incumber  his 
property,  but  would  surrender  it  to  satisfy  said  debt  —  the  title 
to  the  property  was  certainly  left  in  Irvin  —  and  Hutchinson  had 
no  power  over  it  even  if  Irvin  failed  to  pay  the  debt,  or  to  sur- 
render his  property  in  satisfaction  thereof.  The  instrument, 
therefore,  has  none  of  the  characteristics  of  a  mortgage  or  deed  of 
trust. 

The  exceptions  were  properly  sustained  to  the  evidence  of 
Durham. 

Judgment  affirmed. 


James  Ellis  v.  James  G.  Richaedsois^  et  al. 

Arbitrators^ Oath  of. 

Informality  in  the  oath  administered  to  arbitrators  not  sufficient  to 
set  aside  award. 
Pleadings  —  Answer  —  Judgment. 

A  judgment  for  a  larger  sum  than  alleged  in  the  answer  will  be  re- 
versed. 

APPEAL    FEOM    LIVINGSTON    CIBCUIT    COUET. 

January  30,  1861. 

Opinion  of  the  Cofbt  by  Judge  Petebs: 

Several  exceptions  were  taken  to  the  award  by  the  appellant, 
which  we  will  not  notice  in  detail,  as  there  is  one  objection  which 
must  prove  fatal  to  the  action  of  the  arbitrators. 

The  award  shows  upon  its  face  that  the  arbitrators  were  not 
sworn  to  decide  the  controversy  to  them  submitted,  according  to 
law  and  evidence,  and  the  equity  of  the  case,  to  the  best  of  their 
judgment,  without  favor  or  affection,  as  required  by  the  Civil 
Code,  but  they  were  sworn  to  try  the  issue  in  the  case;  this  de- 
parture from  the  form  of  the  oath  prescribed  we  do  not  decide  as 
a  sufficient  cause  to  set  aside  an  (award,  as  it  is  not  necessary  in 
this  case,  and  it  is  only  referred  to  because  in  passing  upon  the 
substantial  rights  of  the  parties  it  is  important  to  ascertain  what 
the  issue  really  is. 

Appellant  alleges  in  his  petition  that  appellee  was  indebted  to 
him  in  the  sum  of  $475  for  certain  articles  sold  and  delivered  to 
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him  which  was  evidenced  by  a  writiiig  signed  by  the  parties  which 
indebtedness  was  to  be  discharged  by  hauling  logs  at  $L25  per 
log  before  the  1st  day  of  March,  1857,  and  if  he  failed  to  dis- 
charge his  obligation  by  the  time  stipulated,  he  was  to  forfeit  and 
pay  $100  to  appellant,  and  by  the  second  paragraph  in  his  peti- 
tion, appellant  alleges  that  appellee  was  indebted  to  him  in  the 
further  sum  of  $160  for  boarding  hands,  food  furnished  teams^ 
and  for  hire  of  hands,  all  of  which  he  charged  appellee  owed  him, 
except  $40  which  were  credited  upon  the  writing. 

In  his  answer  appellee  denied  his  indebtedness,  and  set  out 
divers  payments  which,  according  to  his  own  allegations,  amounted 
in  all  to  the  sum  of  $658 ;  admitted  that  appellant  had  furnished 
his  teams  and  drivers  to  some  considerable  amount,  not  more, 
however,  than  about  $60,  and  that  he  owes  appellant  something 
for  hire  of  hands.  Some  of  the  payments  set  out  in  the  answer 
are  controverted  in  the  reply,  and,  particularly,  the  prices  charged 
for  the  hauling;  but  according  to  the  pleadings,  and^admitting  all 
the  payments  claimed  by  appellee  in  his  answer,  he  does  not  show 
himself  entitled  to  a  judgment  (for  only  about  $100;  the  arbi- 
trators, however,  awarded  to  him  $163,  with  interest  from  the  7th 
day  of  April,  1860,  till  paid. 

The  proof  heard  by  the  arbitrators  was  not  reported,  but  as 
appellee  has  obtained  a  judgment  for  a  larger  amount  than  he  is 
entitled  to  according  to  the  allegations  of  his  answer,  the  judg- 
ment must  be  reversed,  and  the  cause  remanded,  with  directions 
that  the  award  be  set  aside,  and  for  further  proceedings  in  con- 
formity with  this  opinion. 


O'Bannon  v.  Eopeb. 

Bills  —  Notes  —  Last  Indorser. 

According   to   commercial   and   bankiqg   usages   the   last   indorser   has 
the  right  to  check  for  proceeds  of  a  bill  of  exchange. 

APPEAL  FBOM  JEFFERSON  CIRCUIT  COURT,  LOUISVILLE  CHANCERY. 

January  2,  1861. 

Opinion  bt  the  Court: 

The  alleged  error  of  $42.86  to  the  prejudice  of  appellant  does 
not  exist.  He  is  charged  with  $1,517,  the  amount  of  the  Lytle 
bill  in  renewal,  and  is  credited  by  precisely  the  like  amount;  the 
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two  entries  balance^  as  they  should  do,  and  furnish  no  ground  of 
complaint 

In  regard  to  the  charge  of  $520,  the  draft  of  Clogett,  O'Bannon 
&  Honore,  it  is  only  necessary  to  inquire  who  received  the  pro- 
ceeds of  the  bill  which  was  intended  to  meet  the  Sharpe  debt.  If 
Roper  or  Boper  &  Bashaw  received  the  amount  of  the  bill 
which  was  designed  to  pay  Sharpe,  and  which  was  discounted  in 
October,  1855,  by  Tucker,  Brannin  &  Co.,  then  they  were  in- 
debted to  Clogett,  O'Bannon  &  Honore  for  that  sum,  and  it  was 
their  duty  to  meet  the  draft  of  $520  in  question.  If,  on  the  other 
hand,  O'Bannon,  a  partner  of  the  firm  that  owed  Sharpe,  received 
the  money  in  October  from  EUwang,  the  clerk  of  Tucker,  Brannin 
&  Co.,  it  is  plain  that  they  had  no  funds  in  Eoper's  hands  upon 
which  to  draw,  and  that  the  sum  which  he  paid  on  their  sight  draft 
should  be  refunded  to  him. 

The  only  witness  who  pretends  to  say  that  O'Bannon  received 
the  money  in  October  is  EUwang,  the  derk  of  Tucker,  Brannin 
&  Co.  His  statements  are  not  made  from  his  own  recollection  of 
facts,  but,  as  he  says,  founded  upon  the  entries  in  the  books  of  the 
banking-house.    Who  made  the  entries  does  not  appear. 

And  when  we  consider  the  testimony  of  F.  L.  Honore  and 
Clogett,  and  all  the  circumstances  attending  the  transaction,  it 
seems  impossible  to  avail  the  conclusion  that  Roper  or  Roper  & 
Bashaw  received  the  money  in  October,  1855,  and  not  O'Bannon. 

In  the  first  place  Roper  &  Bashaw  were  the  last  indorsers  upon 
the  bill.  They  and  they  alone,  according  to  commercial  and  bank- 
ing usage,  had  the  right  to  check  for  its  proceeds.  And  it  is 
singular  that  neither  their  check  nor  that  of  O'Bannon  is  pro- 
duced to  show  who  drew  the  money,  or  for  whose  benefit  it  was 
drawn.  Again,  it  is  equally  strange  that  Roper,  who  had  then 
dissolved  with  O'Bannon,  should  honor  and  )pay  the  sight  draft 
of  Honore,  Clogett  &  O'Bannon  for  $520,  without  either  being 
indebted  to  said  firm  or  having  funds  on  hand  to  reimburse  him 
for  such  advance. 

The  very  fact  that  he  did  promptly  pay  the  bill  of  itself  creates 
the  presumption  that  the  drawers  had  provided  funds  for  the 
same,  or  that  the  drawee  was  indebted  to  them  in  the  sum  drawn 
for  and  had  agreed  to  pay  it. 

But  it  is  not  necessary  to  resort  to  these  presumptions  to  show 
that  he  was  thus  indebted  to  the  firm.    Francis  L.  Honore  proves 
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that  Roper,  in  a  correspondence  with  O'Bannon  in  regard  to  this 
very  matter  in  which  the  latter  was  endeavoring  to  get  Eoper  to 
refund  the  proceeds  of  the  bill  of  October,  1855,  consented, 
finally,  that  O'Bannon  should  drawn  on  him  for  the  amount  and 
that  he,  Roper,  would  pay  it 

In  our  judgment  the  commissioner  should  have  rejected  this 
charge  of  $520  made  against  the  appellant,  and  the  court  erred  in 
not  sustaining  his  exception  to  the  same.  , 

As  to  the  other  matters  complained  of,  we  deem  it  unnecessary 
to  notice  them  in  detail.  The  several  items  excepted  to,  together 
with  the  evidence  in  relation  to  each,  have  been  carefully  ex- 
amined and  considered,  and  we  have  no  hesitation  in  approving 
of  the  conclusion  of  the  commission  in  regard  to  them  and  the 
action  of  the  court  in  overruling  the  (exceptions. 

For  the  error  mentioned  the  judgment  is  reversed,  and  cause 
remanded,  with  directions  to  amend  the  same  by  striking  ouc  the 
item  of  $520,  charged  against  appellant.  The  judgment  in  other 
respects  is  not  disturbed  but  approved  of  affirmance. 


L.  B.  McGiLL  V.  Ohas.  Gobman  et  al. 

Trade-Mark  —  Infringement. 

A  man  is  entitled  to  be  protected  in  the  exclusive  use  of  a  trade- 
mark, because  he  is  justly  entitled  to  all  profits  by  reason  of  his  skill 
as  a  manufacturer,  and  because  the  use  of  it  by  another  is  a  fraud  on 
him. 
Same. 

A  trade-mark,  to  be  such  in  a  legal  sense,  must  have  the  name  of  the 
manufacturer  attached,  so  as  to  give  correct  information  in  relation 
thereto. 

It  is  not  alleged  in  the  petition  that  appellees  have  upon  any  of  their 
labels  or  wrappings  placed  the  name  of  appellant,  or  that  the  articles 
they  sold  were  manufactured  by  appellants. 

APPEAL    FROM    LOUISVILLE    CHANCBOEfcY    COUET. 
September  28,  1866. 

Opinion  by  Judge  Bullitt  : 

Appellant,  who  is  engaged  in  manufacturing  cigars,  and  in 
vending  cigars  and  tobacco  in  the  city  of  Louisville,  seeks  to  en- 
join perpetually  the  appellees,  some  of  whom  are  engaged  in  the 
same  business,  from  the  use  of  certain  pictures  and  lithographic 
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impressions  of  photographic  likenesses  on  their  packages  .  and 
boxes  of  cigars  and  tobacco,  which  he  alleges  to  be  counterfeits 
of  his  trade-mark  and  infringements  upon  and  an  illegal  inter* 
ference  with  his  rights,  by  means  of  which  he  has  suffered  great 
loss  in  his  business. 

He  alleges  that  about  the  1st  of  February,  1864,  he  commenced 
the  manufacture  of  which  he  calls  the  "Pet  Ciga/r"  and  the 
''  Charlotte  Thompson  Cigar,"  which  were  very  popular,  com- 
manded ready  sales,  and  produced  great  gains;  the  original >picture 
or  pictures  from  which  the  brands  were  taken  which  were  placed 
upon  his  packages  and  boxes  of  cigars  he  professes  to  file  as 
<»xhibits. 

He  alleges  that  in  February,  1864,  he  contracted  with  the  ap- 
pellees, Charles  Gorman  and  Philip  S.  Gorman,  who  were  en- 
gaged in  the  business  of  lithographing  and  printing  in  Louisville, 
to  strike  off  for  him  a  large  number  of  copies  of  the  photographs 
of  Charlotte  Thompson,  who  is  an  actress  of  great  popularity,  to 
be  placed  on  boxes  of  cigars  as  labels  or  brands  of  the  "Pet** 
and  "  Charlotte  Thompson  Cigar/'  which  copies  were  to  be  com- 
pleted by  the  middle  of  the  following  April,  and  that  it  was 
expressly  stipulated  and  agreed  that  if  the  copies  to  be  made  were 
not  correct  likenesses  of  the  photograph  furnished  them,  appellant 
had  the  right  to  reject  them  and  pay  nothing  therefor,  and  said 
Germans  were  not  to  use  said  rejected  copies  themselves  nor  sell 
or  dispose  of  them  in  any  way  to  be  used  by  others.  That  they 
struck  off  copies  of  said  photograph  which  " were  failures"  and 
he  rejected  them,  a  sample  of  which  he  filed  as  exhibits;  that 
after  he  rejected  said  copies  said  appellees 

,  .  .  ".m  violation  of  their  solemn  word  given  to  the  plain- 
tiff, fraudulently  applied  to  and  obtained  from  the  Dis- 
trict Court  of  the  United  States,  sitting  in  Kentucky,  a 
copyright  of  the  likeness  of  the  "  Pet "  and  "  Charlotte 
Thompson"  brand  aforesaid,  with  an  exception  or  so, 
to-wit:    Instead  of  the  Pet  the  copy  issued  by  the  de- 
fendants is  called  ?%e  Pet,  and  instead  of  the  words 
Grantados  for  L.  B.  McGill,  Oranhrew,  Louisville,  Ky,, 
it  readi^  (Jrentados,  per  G.  &  Bro.,  Oallaobra  Pia,  fTS[6. 
114,  Habanna,  entered  according  to  Act  of  Congress, 
A.  D.,  by  Gorman  &  Bro.,  in  the  clerk's  office  of  tl^e 
'    District  Court  of  Kentucky," 
which  he  alleges  said  appellees  are  using  greatly  to  his  injury, 
28 
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Appellant  further  alleges  that  he  has  a  trade-mark  on  what  he 
calls  a  honey  brand,  called  Charlotte  Thompson,  and  is  iised  by 
him  on  boxes  of  cigars,  which  he  sells,  and  is  known  and  recog- 
nized Bs  his  trade-mark,  but  which  appellees  have  counterfeited 
by  using  a  burning  brand  which  reads  thus : 

"  Charlotte  Thompson's  Favorite  Habana,"  which  cor- 
responds with  plaintiff^s  brand,  with  'the  exception  of 
Fa/vorUe,  which  is  not  connected  in  plaintiffs  brand,  but 
instead  thereof  are  the  initials  of  his  name, 
by  which  he  is  greatly  injured.     He  further  alleges  that  he: 

"  has  a  brand  or  trade-mark,  which  he  uses  on  boxes  of 
cigars  sold  by  him,  and  which  brand  was  popular  and 
valuable  to  plaintiff  and  is  called  the  Charlotte  Thomp- 
son, which  the  defendants  have  adopted  and  are  using 
and  disposing  of  the  same  to  the  great  injury  of  the 
plaintiff.     That  the  counterfeit  of  said  trade-mark  of 
the  plaintiff  so  made  by  defendants  differs  from  the 
original  belonging  to  and  used  by  plaintiff  in  this  that 
the   genuine   trade-mark  of  plaintiff   reads   Charlotte 
Thompson   fdbrica   de   tobaccos   De    la    Yalta  a   bass 
Supumos  Ouvofntados  for  S.   B.  McGill,   307  Green 
street,   Louisville,   Ky.,   with   the   figure  of  Charlotte 
Thompson  and  her  name  underneath  the  pictures," 
and  that  the  copyright  was  fraudulently  procured  and  used  to  the 
great  injury  and  prejudice  of  appellant;  that  said  appellees  are 
selling  cigars  manufactured  by  themselves  in  Louisville  under  the 
counterfeit  brand  or  trade-mark  of  appellant;  that  said  Jones  is 
selling  under  the  brand  called   Charlotte  Thompson,   and  said 
Germans  under  the  brand  of  "La  Favorite,"  boti  of  which  are 
counterfeits  of  his  brands,  and  if  they  are  permitted  to  do  so  the 
loss  to  him  in  his  business  will  be  irreparable. 

The  relief  sought  was  refused  in  the  court  below,  and  to  reverse 
that  judgment  this  appeal  is  prosecuted. 

As  was  said  by  a  learned  judge:  A  man  is  entitled  to  be  pro- 
tected in  the  exclusive  use  of  a  trade-mark,  because  it  designates 
the  goods  which  he  manufactures  and  seUs,  and  because  he  is  justly 
entitled  to  all  profits  and  advantages  accruing  by  reason  of  his 
ingenuity  and  skill  as  a  manufacturer  or  merchant,  and  because 
the  use  of  such  a  trade-mark  by  another  derives  him  o7  these 
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profits  and  advantages,  and  is  a  fraud  upon  him  and  an  imposition 
upon  the  public,  being  designed  and  intended  to  induce  the  public 
to  purchase  the  goods  as  the  goods  originally  made  and  owned  by 
the  party  first  adopting  such  trade-mark.  i 

Upon  this  ground  the  courts  enjoin,  in  favor  of  the  party  first 
appropriating  the  trade-mark,  all  persons  using  the  same  marks 
or  colorable  imitations  calculated  to  deceive  the  public. 

A  trade-mark,  to  be  such  in  a  legal  sense,  must  have  the  name 
of  the  manufacturer  or  merchant  by  whom  the  goods  are  manu- 
factured and  sold  attached,  so  as  to  give  correct  information  in 
relation  thereto.    With  this  requirement  appellant  has  complied. 

It  appears  by  an  inspection  of  the  sheets  exhibited  that  both 
parties  have  placed  upon  their  brands  or  labels  prominently  the 
same  likeness,  intended  doubtless  for  likenesses  of  Charlotte 
Thompson ;  but  upon  those  of  appellant  the  initials  of  his  Christian 
and  his  surname  in  full  are  plainly  printed  in  a  conspicuous  place, 
together  with  the  street  and  number  of  his  business  house  in  the 
ei^y  while  \upon  those  of  appellees  their  names  or  the  initials  of 
them  are  printed' equally  conspicuous  with  ^  altogether  a  different 
street  and  number  of  their  house  of  business.  Other  points  of 
difference  mi^t  be  referred  to,  some  of  which  are  f particularly 
ne&tioned  in  the  petition  and  already  inserted  in  this  opinion  and 
will  not  be  repeated.  It  is  proper,)however,  to  notioe  iliat  throu|^ 
out  the  extended  petition  of  appellant  it  is  not  allied  that  appellees 
have  upon  any  of  their  labels  or  wrappings/placed  hia  name  or  that 
the  articles  they  sold  were  manufactured  by  appellant. 

It  requires  only  a  moderate  degree  of  attention  and  care  en  the 
part  of  purchasers  to  detect  the  difference  between  the  marks  and 
brands  of  the  parties  to  this  controversy;  the  resemblance  or 
identity  between  them  is  not  such  as  to  authorize  the  exercise  of  the 
power  invoked  of  the  chancellor. 

Wherefore,  the  judgment  is  aflSrmed. 
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Jas.  W.  Bunting  et  al.  v.  Hy.  O.  Maraman, 

Admissiona  in  an  Answer  Cannot  be  Changed  by  Proof. 

What  is  admitted  in  an  answer  to  a  petition  cannot  be  changed  by 
the  defendant's  own  witnesses. 

APPEAL  FBOM  BUI.LITT  OIBOUIT  COUBT. 
September  28,  1866. 

Opinion  of  the  Coubt  by  Judge  Eobbbtson: 

The  appellee  Martha,  as  dowress,  was  entitled  to  a  portion  of 
the  rent  for  which  the  entire  tract,  including  her  allotment,  was 
leased.  The  pleadings  authorized  the  assessment,  as  made,  for 
three  years.  What  the  appellant's  answer  admitted  could  not  be 
changed  by  his  o^ti  witness,  nor  has  either  testimony  or  argU' 
ment  satisfactorily  explained  away  the  appellant's  admission  of 
the  third  year  which  the  commissioner  assessed. 

The  commissioner  charged  rent  only  for  the  thirty-six  acres 
is  allotted  with  its  improvements,  and  this  was  right,  and  the 
amount  assessed  was  authorized  by  the  proof. 

By  the  authority  of  the  Eevised  Statutes  interest  on  the  amount 
of  each  year's  rent  from  the  time  it  became  due  was  chargeable, 
and  properly  charged. 

As  against  the  appellee  Martha,  who  was  allotted  less  land  in 
consequence  of  the  improvements,  the  appellant  was  not  entitled 
to  compensation  for  making  any  of  them.  If  he  is  entitled  to 
anything  on  that  account  he  must  look  to  his  lessors. 

Having  thus  disposed  of  the  whole  case  and  found  no  error,  the 
judgment  of  the  Circuit  Court  is  affirmed. 


Herndon  v.  Woodwabd  kt  al.  357 

Opinion  of  the  Court. 


HeBNDOI?  V.  WOODWABD  ct  al. 

Sale  of  Land  —  Contract  Rescinded  —  Seats  —  Interest 

Where  the  contract  for  the  sale  of  a  house  and  lot  was  rescinded  hy 
agreement  of  the  parties^  the  rents  of  the  estate  sold  are  to  be  regarded 
as  equivalent  to  the  interest  on  the  price  to  be  paid  for  same. 

APPEAL  FBOM  OLABK  OIBOUIT  OOUBT. 
September  29,  1866. 

Opinion  of  the  Court  by  Judge  Petebs: 

The  contract  for  the  sale  of  the  houBe  and  lot  by  Hem- 
don  to  Enbank  was  rescinded  by  the  agreement  of  the  parties,  and 
in  such  cases  the  general  rule  as  recognized  by  this  court  is,  that 
the  rents  of  the  estate  sold  are  to  be  regarded  as  equivalent  to 
the  interest  on  the  price  to  be  paid  for  the  same;  that  rule  was 
adhered  to  by  the  circuit  judge  in  adjusting  and  settling  the 
mutual  claims  of  the  parties  for  rents  and  interest 

According  to  the  evidence  the  property  was  as  valuable,  and 
would  have  brought  as  much  in  the  market  when  the  contract  of 
sale  was  rescinded,  as  when  it  was  made;  and  no  reason  is  shown 
for  departing  from  the  well-established  equitable  rule  in  this 
case. 

Whether  appellant  should  be  adjudged  to  pay  to  the  Wood- 
wards or  to  the  other  creditors  of  Eubank  the  balance  he  was 
found  to  be  indebted  to  Eubank  could  not  prejudice  him ;  he  was 
only  interested  in  having  the  amount  he  was  indebted  correctly 
ascertained  and  fixed,  and  when  paid,  that  his  liability  should 
cease;  this  we  think  the  judgment  has  accomplished  and  as  appel- 
lant is  not  prejudiced  thereby,  he  cannot  complain. 

We  think  the  evidence  leaves  no  room  for  doubt  that  the 
money  borrowed  by  Eubank  of  Judge  Simpson  was  applied 
toward  paying  for  the  drugs  and  not  for  the  house,  and  that  the 
judgment  was  as  favorable  to  the  Woodwards  as  they  had  any 
right  to  ask  it. 

Wherefore,  the  judgment  on  the  original  and  cross-appeal  is 
affirmed. 
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A.  K.  Cox  V.  C.  L.  Shabpk. 

Sale  of  Land  —  Specific  Execution  of  Contract  —  Legal  Remedy 

Where  a  party  to  a  sale  of  real  estate  has  an  adequate  legal  reiaedy 
for  the  breach  of  the  contract  by  the  other  party,  a  court  of  equity  will 
not  enforce  a  specific  execution  of  the  contract,  unless  it  be  necessary  for 
justice. 

APPEAL  FBOM  NELSON  CIRCUIT  COUBT. 
October  1,  1866. 

Opinion  of  the  Coukt  by  Judge  Robertson  : 

When  a  party  to  a  sale  of  real  estate  has  an  adequate  legal  rem- 
edy for  a  breach  of  the  contract  by  the  other  party,  a  court  of  equity 
will  not  enforce  a  specific  execution  unless  it  be  necessary  for 
justice. 

In  this  case,  so  far  as  we  can  judge  from  the  record,  the  vendee 
has  neithet  parted  with  anything,  nor  has  been,  or  will  be,  subject 
to  any  special  damage  or  inconvenience  by  a  failure  to  get  the  legal 
title.  It  does  not  even  appear  that  he  would  lose  a  fair  specula- 
tion. On  tie  contrary,  a  dismissal  of  his  bill  for  a  conveyance 
might  and  probably  would  leave  both  parties  equitably  in  statu  quo. 

It  is  at  least  very  doubtful  whether  the  written  memorial  is  not 
essentially  different  from  the  oral  contract  previously  negotiated, 
and  whether  the  vendor  would  ever  have  signed  it  or  did  sign  it 
deliberately  and  understandingly.  And,  moreo"ver,  his  wife  refuses, 
and  could  not  be  compelled,  to  relinquish  her  contingent  dower,  and 
is  unwilling  to  leave  her  home. 

On  such  facts  we  can  see  no  controlling  principle  or  sufficient 
reason  for  a  compulsive  enforcement  of  the  contract  as  sought  by 
the  appellee  or  as  decreed  by  the  Circuit  Court  In  our  opinion, 
all  the  appellee  can  rightfully  and  conscientiously  claim  in  this  case 
is  an  assessment  of  special  damages,  if  any  he  shall  have  sus- 
tained, and  should  elect  an  inquiry  by  a  jury.  And  if  he  shall 
not  ask  this,  his  petition  should  be  dismissed. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 
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T&iBBLE  V.  Ellison. 

▲ateauptUl  Contract 

Where  parties  in  contemplation  of  marriage  entered  into  an  agree- 
ment hj  which  their  property  was  to  be  kept  separate,  and  neither  was 
to  have  an  interest  in  the  other's  estate^  and  were  not  to  claim  courtesy 
or  dower  after  death.  Held,  that  by  the  terms  of  the  contract  the  sur- 
vivor could  not  retain  the  property  in  his  own  right,  under  the  statute, 
at  administrator  of  his  deceased  wife. 


APPBAL  PBOM  MADISON  CIBCXTIT  COUET. 
December  18,  1865. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

John  Tribble  and  Sally  Coffee,  intending  to  marry  soon,  entered 
into  the  following  antenuptial  contract  in  writing,  dated  April  5, 
1862: 

"Agreement  between  John  Tribble  and  Sally  Coffee: 
Witnesseth,  that  the  parties  have  mutually  agreed  to  get 
married  and  hereby  undertake  and  covenant  with  each 
other  to  take  upon  themselves  all  the  obligations  and 
duties  of  the  marital  rites  without  reserve,  but  each  hav* 
ing  property  they  have  come  to  the  following  agreement 
and  understcmding  in  relation  thereto :  The  said  Tribbk 
is  to  have  the  exclusive  use  and  control  of  the  proper^ 
of  the  said  Sally  Coffee  during  his  natural  life,  but  if  the 
said  Sally  Coffee  should  die  first  she  has  the  right  to  dis* 
pose  of  all  her  property  by  will  or  otherwise  as  she  may 
think  proper ;  but  if  the  said  Tribble  should  die  first  he 
has  the  right  to  dispose  of  all  his  property  as  he  may 
choose,  and  if  he  dies  without  will  all  his  property  and 
its  increase  is  to  goto  his  children  or  heirs  under  the  law 
then  in  force  in  regard  to  descents,  and  the  said  Sally 
Coffee  hereby  relinquishes  all  claim  to  the  same  either  as 
dower  or  otherwise^  and  the  said  Tribble  hereby  relin- 
quishes all  claim  to  the  separate  property  of  the  said 
Sally  Coffee  after  her  death  if  she  should  first  die ;  and 
if  the  said  Tribble  should  die  first  she  is  then  to  have 
the  immediate  possession  and  control  of  all  her  separate 
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property  with  all  increase  thereunto  and  no  more;  her 

separate  property  consisting one  negro  woman  and 

five  children,  at  present  about  $740  in  cash  notes,  one 
mare,  and  some  house  furniture.     For  the  fulfilment  of 
the  above  agreement  we  have  hereunto  set  our  hand  and 
seals  this  5th  day  of  April,  1865. 
"  Test  JOHN  TRIBBLE, 

"  Thomas  C.  Todd,  SALLY  COFFEE. 

"  Susan  Todd." 
When  all  the  provisions  of  this  antenuptial  contract  are  regarded, 
though  not  as  perspicuously  set  out  as  might  have  been,  it  is  evident 
that  the  parties  intended  to  provide  that  during  their  joint  lives  the 
husband  should  control  the  property  of  the  wife,  but  this  was 
really  as  trustee  for  it,  and  its  increase  was  to  be  at  her  disposal 
by  will  or  otherwise,  that  is  by  last  will  or  by  gift  or  sale  during 
her  life,  and  the  survivor  was  to  have  no  interest  in  the  property 
of  the  party  which  might  first  die.  Mrs.  Coffee  covenants  to  claim 
none  of  her  intended  husband's  property  as  dower  or  by  distribution 
at  his  death,  but  the  same  is  to  descend  to  his  children  or  heirs,  as 
provided  by  law,  unless  he  should  dispose  of  it  by  will,  and  immedi- 
ately after  this  provision  he  covenants  to  relinquish  all  claim  to  his 
intended  wife's  property  after  her  death  should  she  first  die,  and 
the  covenant  sets  out  in  what  her  separate  property  consisted,  so 
that  the  meaning  of  the  parties  is  not  left  in  doubt ;  they  intended 
that  the  property  of  each  in  the  absence  of  any  particular  disposi- 
tion by  will  or  otherwise  should  go  to  those  who  would  take,  had  no 
marriage  been  contemplated  or  entered  into. 

There  seems  to  have  been  no  contest  as  to  the  administration 
made  in  the  County  Court,  but  the  constructive  effect  of  this  con- 
tract cannot  permit  him  to  retain  the  property  in  his  own  right 
under  the  statute  as  administrator  of  his  deceased  wife. 

The  chancellor  having  so  decreed,  his  judgment  must  be  affirmed. 
The  interlocutory  part  of  the  judgment  we  have  not  considered 
nor  decided. 
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W.  R.  ATjjy  et  al.  t;.  J.  W.  Shobtbidgb  et  aL 

Ttiid«r— Pka  of. 

A  plea  of  tender  to  be  effectual  ahould  ihow  aa  offioer  to  deUvar  or  per- 
form, at  a  proper  or  allowable  time  and  a  continued  readineM  afterward. 

APPBAI«  VBOM  liOLBAN  OIBOUIT  OOUBT. 
February  13,  1866. 

Opiniok  of  thb  Coubt  bt  Judge  Mabshall  : 

This  action  was  brought  by  Shortridge  on  an  appeal  bond  exe- 
cuted to  them  by  Allen,  etc.,  on  an  appeal  by  Allen,  etc,  from  a 
judgment  of  the  McLean  Circuit  Court,  for  the  .recovery  by  Short- 
ridge,  etc,  of  a  negro  boy,  valued  in  the  judgment  at  $460,  and 
also  for  $5  costs. 

The  petition  shows  a  breach  of  the  bond  in  the  failure  to  deliver 
the  negro  boy  on  demand  of  the  sheriff  under  a  writ  of  execution 
issued  on  the  judgment  after  its  affirmance.  For  this  breach  there 
arose  immediately  a  right  of  action  on  the  bond,  and  the  obligees 
having  failed  in  their  rightful  effort  to  obtain  possession  of  the 
negro,  were  entitled  to  demand  the  adjudged  value,  as  they  have 
done  in  this  action. 

The  answer  of  the  defendants  pleads  a  tender  of  the  negro  ''  on 

the day  of ,"  and  a  readiness  now 

to  tender  him  to  the  plaintiffs.  The  answer  does  not  state  nor  show 
that  the  alleged  tender  was  made  before  the  demand  of  the  negro 
by  the  sheriff,  and  does  not  even  show  that  it  was  made  before  the 
comniencement  of  this  suit ;  nor  does  it  either  deny  or  excuse  the 
failure  to  deliver  to  the  sheriff,  which  it  entirely  shows  that  the 
defendants  were  not  at  all  times  ready  to  deliver  the  boy  after  the 
affirmance  of  the  judgment. 

A  plea  of  tender  to  be  effectual  should  show  an  offer  to  deliver 
or  perform  at  the  proper,  or  at  an  allowable  time,  and  a  continued 
readiness  afterward.  Tested  by  this  rule  the  answer  in  this  case  is 
fatally  defective,  unless  it  be  true  that  the  right  of  the  defendants 
in  the  judgment  for  the  negro,  to  discharge  themselves  by  deliver* 
ing  him  to  the  plaintiff,  is  not  affected  either  by  the  facts  alleged  in 
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the  petition  or  by  the  commencement  and  pendency  of  the  action 
founded  on  the  failure  to  deliver  him  when  lawfully  demanded 
under  the  judgment 

The  truth  of  this  proposition  we  do  not  admit^  and  we  are,  con- 
sequently, of  opinion  that  the  answer  is  insufficient  to  bar  the  action 
and  that  the  demurrer  to  it  was  properly  sustained. 

Wheref  ore,  the  judgment  is  aflSrmed. 


Commonwealth  of  Kentucky  v.  Amos  Bassbtt. 

Rtcognixance — Foxf eitnre  of. 

A  party  having  appeared  in  court,  as  required  in  a  bond,  and  baring 
been  released  on  his  own  recignizance^  his  sureties  on  the  bond  ware 
released  from  anj  obligation. 

APPEAL  FBOM  HOPKINS  CI&CUIT  GOU&T. 
February  14,  1866. 

Opinion  of  the  Coubt  by  Judge  Duvall: 

The  recognizance,  to  enforce  the  forfeiture  of  which  this  proceed- 
ing was  instituted,  bound  the  sureties  for  their  principal's  ^^  ap- 
pearance "  on  the  second  day  of  May  term,  1864.  The  order-book 
shows  that  he  did  appear  on  that  day,  and  also  that  on  his  agree- 
ment, still  '^  to  stand  on  his  own  reoognizance,"  the  case  was  oonr 
tinned.  And  it  neither  appears  nor  should,  therefore,  be  ptesomed 
that  the  sureties  were  present  and  agreed  to  be  longer  bound. 
Indeed  the  accepted  agreement  to  stand  on  his  own  recognizance 
imports  that  the  court  consented  to  waive  its  right  to  take  him  into 
custody  or  to  require  a  new  bond,  and  to  trust  to  his  own  single 
obligation  to  appear  at  the  next  term.  This  entry,  according  to 
any  allowable  interpretation  of  it,  released  his  sureties  in  the  recog- 
nizance in  discharge  of  which  he  had  appeared. 

Wherefore,  as  the  appellant  seems  to  have  been  thus  discharged 
from  liability,  the  judgment  in  his  favor,  without  technical  regard 
to  the  form  of  the  issue,  should,  in  our  opinion,  be  and,  therefore, 
is  aiErmed. 
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Major  Eimbbaugh  r.  Leon  Cuson  et  aL 

Xudlord  —  Xeiuttt  — -  Smt — Lien. 

LaudlordB  have  a  lien  on  the  produce  of  the  farm,  and  if  told  by  the 
tenant,  are  entitled  to  the  proceeds  of  the  sale. 

APPEAL   FROM    HABRISON    CIECUIT    COUET. 
February  16,  1866. 

Opinion  by  the  Court: 

John  Lair,  as  guardian  of  Emma  A.  Lair,  leased  for  three  years 
«ome  sixty-one  acres  of  land  to  M.  M.  Herme,  at  $2  per  acre,  an- 
nually, payable  let  of  January  each  year,  and  took  his  written  obli- 
gation for  the  same,  reserving  a  lien  on  the  crop ;  the  first  year's 
rent  was  paid;  about  the  last  of  November,  the  second  year, 
Herme  sold  to  Veach  some  $81  worth  of  com,  which  was  to  be  paid 
on  the  rent,  and  this  was  distinctly  understood  at  the  time  of  sale. 
December  Ist,  only  a  very  few  days  after  the  delivery  of  the  com, 
Leon  Cuson  attached  this  debt,  due  by  Veach,  for  an  indebtedness 
of  Herme  to  him. 

John  Lair  having  settled  his  accounts  and  resigned  as  guard- 
ian, Eimbraugh  was  appointed  in  his  stead,  and  Lair  transferred 
the  obligation  of  Herme  to  his  successor ;  Kimbraugh,  by  petition, 
asserted  his  claim  to  said  indebtedness  of  Veach,  which  was  con- 
solidated with  the  suit  of  Cuson,  and  all  the  proper  parties  seem  to 
have  been  before  the  court  John  Lair's  answer  is  in  the  record, 
and  there  seems  to  be  no  controversy  as  to  the  facts.  By  section 
14,  chapter  56  (2  Stanton  Rev.  Stat.  94),  the  landlord  has  a  lien 
on  the  produce  of  the  farm  for  one  year's  rent  due,  not  exceeding 
four  months,  or  to  become  due ;  the  rent  was  not  due  until  Janu- 
ary 1st,  after  the  sale  of  the  com  and  date  of  the  attachment,  con- 
sequently, the  landlord's  lien  existed  by  provision  of  law,  inde- 
pendent of  any  stipulation  of  the  written  agreement  which  was 
simply  an  affirmance  of  the  law  and  in  nowise  variant  from  it, 
save  that,  perhaps,  it  attempted  to  give  a  lien  for  a  more  extended 
time  than  the  statute  does.     Kimbraugh  was  not  a  stranger  to  the 
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oonsideration  of  the  contract  between  Herme  and  Yeach;  but  had 
by  law  a  prior  lien  on  the  corn  sold  which  existed  at  the  time,  and 
the  arrangement  between  Herme  and  Veach  inured  to  the  benefit 
of  the  landlord,  and  the  money  should  have  been  adjudged  to 
Eimbraugh,  instead  of  to  Cuson,  as  was  done  by  the  court  below* 

Section  13  of  said  chapter,  Bevised  Statutes,  provides  that  the 
landlord's  distress  or  attachment  shall  bind  any  personal  estate  of 
the  lessee  found  on  the  premises,  or  which  may  have  been  removed 
within  fifteen  days ;  this  is  a  more  extensive  lien  than  is  provided 
in  the  fourteenth  section,  which  gives  the  landlord  an  exclusive 
lien,  only,  on  the  produce  of  the  farm,  and  the  personal  estate 
which  may  not  be  acquired  after  he  takes  possession,  but  on  these 
the  lien  exists  for  four  months. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  the 
court  below  for  further  proceedings  in  accordance  with  this 
opinion. 


Careoli.  Larkins  v.  John  Garnett. 

A  Deed  Absolute  in  Tenns  May  Only  be  Surety  for  Debt. 

There  being  a  borrowing  and  lending,  prima  facie,  the  deeds  are  to  be 
considered  as  the  surety  for  the  indebtedness. 

Same: 

The  presumption  of  law  may  be  strengthened  by  parol  evidence. 

APPEAL  FROM   LYON    CIROUIT   COURT. 
October  9,  1866. 

:    Opinion  of  the  Court  by  Judoe  Williams: 

The  first  deed  by  appellee  to  appellant  of  the  tract  of  about 
seventy  acres  was  in  consideration  of  a  loan  of  $200. 

Appellee,  a  few  days  after  making  the  first  deed,  procured 
appellant  to  replevy  execution  for  him  to  the  amount  of  about  $90 
more,  and  then  executed  the  second  deed,  which  is  unconditional 
on  its  face. 

The  land  was  then  worth  from  $500  to  $700. 
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-  There  being  a  borrowing  and  lending^  prima  facie,  the  deeds 
are  to  be  considered  as  the  surety  for  the  indebtedness,  and  Ihe 
parol  evidence  strengthens  this  presnmpition  of  law. 

Although  there  was  no  usury  contracted  to  be  paid,  yet  the  pay- 
ment of  the  land  in  consideration  of  the  amount  advanced  would 
be  enormously  usurious. 

The  judgment  is  affirmed. 


N.  B.  Thomas  aih)  Wife  v.  H.  C.  R  Geeenwad's  Exr. 

Wills  —  ContingeBt  Devisee. 

The  devisee  is  entitled  to  the  land  when  he  pays  the  deht,  which  the 
testator  prescribes  as  an  indispensable  condition  to  his  title. 

No  statutory  limitation  can  relieve  a  devisee  of  the  liability  upon 
which  his  title  depends. 
Husband  and  Wife  — Coverture  — Wife's  Note. 

The  wife's  coverture  not  only  avoids  her  note,  but  exempts  her  from 
any  personal  judgment. 

APPEAL  PBOM  MONTGOMERY  CIBOUIT  OOUET. 
October  5,  1866. 

Opinion  of  the  Coubt  by  Judge  Robbbtson: 

N.  B.  Thomas  is  entitled  to  the  land  only  when  he  pays  the 
debt,  the  payment  by  him  of  which  the  testator  prescribed  as  an 
indispensable  condition  to  his  title  as  a  devisee.  The  compulsive 
payment  by  the  executor  was  not  a  payment  by  the  contingent 
devisee  and  did  not  change  the  status  of  the  title  which  could  not 
pass  to  the  devisee  until  he  reimbursed  the  amount  of  his  liability 
which  was  secured  by  his  dependent  title  to  the  land.  No 
statutory  limitation,  therefore,  can  relieve  him  from  that  inherent 
liability  or  invest  in  him  the  title. 

He  has  not  shown  that  he  made  full  payment,  and  should  bo 
well  satisfied  that  his  wife's  note  given  on  a  settlement  of  that 
matter,  although  not  enforcible  against  her  title,  recites  the  amount 
still  unpaid. 

Her  coverture  not  only  avoided  her  note  but  exempted  her  from 
any  personal  judgment  which,   as  rendered,  is  erroneous  and, 
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therefore,  reversed,  and  the  cause  remanded  for  a  judgment  oon- 
formable  with  this  opinion,  just  such  as  hitherto  rendered,  only 
leaving  W.  S.  Thomas  out 
No  judgment,  $1  coBt8« 


F.  P.  Benningfield  v.  Martha  Christie  et  al. 

Land  —  Older  Title  —  Interference  —  Rescission. 

The  interference  by  an  older  title  to  about  five  acres  is  not  so  essential 
as  to  justify  a  rescission. 
Same  —  Eviction  —  Adverse  Occupancy. 

As  there  has  been  neither  eviction  nor  adverse  occupancy  the  appellant 
should  accept  a  conveyance  with  general  warranty. 

Same. 

Where  the  sale  is  by  the  acre  the  grantee  is  entitled  to  a  credit  for 
the  deficit. 

APPEAL  FROM  TAYLOR  CIRCUIT  COURT. 
October  5,  1866. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  interference  by  an  older  title  to  the  extent  of  about  five 
acres  and  the  deficit  of  about  the  same  quantity  do  not  appear  to 
be  so  essential  as  to  justify  a  recession  of  the  contract  And,  as 
there  has  been  neither  eviction  nor  adverse  occupancy  during  so 
long  a  lapse  of  time,  the  appellant  should  not  refuse,  on  acconnt 
of  the  apparent  conflict  of  title,  to  accept  a  conveyance  with  gen- 
eral warranty,  or  expect  compensation  until  eviction. 

But,  as  the  sale  was  by  the  acre,  the  appellant  is  entitled  to  a 
credit  for  the  value  of  the  deficit  in  the  quantity  sold,  small  as  it 
may  appear.  And,  on  the  facts  exhibited^  that  value  is  the  price 
given  per  acre. 

In  not  allowing  credit  to  that  amount,  it  seems  to  this  court  that 
the  Circuit  Court  erred. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  judgment  conformable  with  this  opinion. 
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Joseph  Gray  v.  D.  B.  Robebts  et  al. 

Vew  Tzial-— Goaiictiiig  Sridflnce. 

Where  the  cvidenee  is  conflicting,  the  court  will  not  set  aside  tbe  vsr- 
diet  of  the  juiy  and  award  a  new  trial. 

APPEAI.   FBOM    OBEENUP    CIBCUIT    COUBT 
October  6,  1866. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

We  think  the  two  instructions  which  the  Circuit  Court  seems 
to  have  given  the  jury  at  the  request  of  both  parties  are  at  least 
as  favorable  to  the  appellant  as  he  had  a  right  to  ask,  and  if  the 
court  erred  in  giving  either  of  them  it  was  to  the  prejudice  of  the 
appellee  rather  than  the  appellant ;  nor  do  we  think  the  court  com- 
mitted any  error  in  overruling  the  motion  of  the  appellant  for  a 
new  trial.  On  some  questions  of  fact  in  issues  the  evidence  was 
conflicting^  but  on  the  whole  it  authorized  the  jury  to  find  as  they 
did,  and,  we  think,  the  court  rightly  refused  to  grant  appellant 
a  new  trial. 

Therefore,  the  judgment  is  affirmed. 


JoRV  BsoYLEs't;.  Ex«iZA  Stonestbbbt. 

Suaxdian  — Inttrest  on  Ward's  Honey. 

A  guardian  should  pay  interest  on  his  ward's  money  remaining  in 
his  hands  after  her  marriage. 

APPEAI.  FROM   JEFFEB80N   COUNTY  CIBCUIT  COtTBT. 
Octoher  5^  1866. 

Opinion  of  the  Cotjbt  by  Judge  Robebtson  : 

No  consistent  deduction  from  the  testimony  will  allow  the  pre- 
sumption that  the  little  capital  in  the  guardian's  hands  was  neces- 
sarily encroached  on  for  the  ward's  maintenance  or  comfort ;  and, 
from  all  the  facts,  it  seems  to  this  court  that  he  could  not  reason- 
ably expect  more  than  exemption  from  interest  as  long  as  hit 
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ward  remained  on  his  hands  unmarried.  This  would  leave  $100 
in  his  hands  on  the  day  of  her  marriage.  And  certainly^  as  he 
was  then  relieved  of  all  care  of  her,  he  ought  to  account  for  legal 
interest  on  that  fund  from  the  time  of  her  marriage.  The  com- 
missioner's report,  being  on  this  basis,  ou^t  to  have  been,  as  it 
was,  approved  and  carried  out  as  the  judgment  of  the  court  below. 

We,  therefore,  see  no  error  in  the  judgment  prejudicial  to  the 
appellant. 

Wherefore,  the  judgment  is  affirmed. 


H.  &  M.  Craycbaft  v.  A.  L.  Rsn>. 

Writing  — Miitake. 

Where  the  execution  of  a  writing  is  admitted,  and  the  defendant  relies 
(Ml  a  mistake,  the  allegation  of  the  answer  stood  controverted,  and  th« 
affirmative  was  on  him. 

APPEAL    FBOM    GREENUP    CIRCUIT    COUBT. 
October  6,  1866. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

The  appellants  sued  appellee  on  a  certificate  of  deposit  for 
$1,800;  he  admitted  the  execution  of  the  writing,  but  avers  a 
mistake  of  $900  by  the  taking  of  a  $100  bill  for  a  $1,000  bill; 
by  the  provisions  of  the  Civil  Code  the  allegationB  of  this  answer 
stood  controverted,  and  no  reply  was  necessary. 

The  appellant  must  satisfy  the  jury  and  court  of  this  alleged 
error,  else  judgment  must  be  rendered  against  him,  and  such  judg- 
ment would  be  inevitable  without  proof  on  the  pleadings  alone; 
he,  therefore,  had  the  affirmative,  and  the  court  correctly  so  ruled. 

We  perceive  no  error  in  the  other  rulings  of  the  court  to  appel- 
lants' injury;  the  instructions  were  agreed  and  the  evidence  sus- 
tains the  verdict;  therefore,  the  judgment  is  affirmed. 
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WiLLiAic  ThbxIiKxld  V.  Jamxs  H.  Jones. 

Beeretal  Sale  of  Land  —  Kecetaaiy  Pertiee. 

A  decretal  sale  of  land  will  not  be  set  aside,   wbere  the  partj  com* 
plaining  has  failed  to  bring  in  a  party  when  it  was  his  duty  to  do  so. 

APPEAI*    TEOU    MEBCEB    dBGUIT    COUBT. 
October  8,  1866. 

OpIN lOV  OF  THE  CoUBT  BY  JuBOE  BOBEBTSON : 

We  preBume,  that  under  the  decretal  sale,  the  land  was  bought 
for  the  vendor,  W.  Threlkeld,  and,  therefore,  as  no  lien  which 
Samuel  M.  Jones  may  have  had  would  be  affected  by  the  sale  he 
does  not  appear  to  have  been  prejudiced  by  the  decree.  Moreover, 
he  did  not  offer  to  intervene,  nor  did  Threlkeld  in  his  cross-peti- 
tion or  otherwise  require  him  to  be  made  a  party.  And,  there- 
fore, and  especially  as  the  appellant,  J.  H.  Jones,  cannot  be  pre- 
sumed to  have  had  notice  of  S.  M.  Jones'  subsequent  lien,  except 
irom  the  su^estion  to  that  effect  in  Threlkeld's  answer,  we  can- 
not reverse  the  decree  of  sale  and  set  aside  the  sale  merely  because 
the  appellee  S.  M.  Jones  did  not  make  S.  M.  Jones  a  defendant, 
which  it  seems  to  us  it  was  not  his  duty  to  do.  Nor,  as  Threlkeld 
<[id  not  make  S.  M.  Jones  a  party,  can  he  complain. 

Nor  do  we  see  any  other  error  in  the  decree. 

The  lien  enforced  by  the  decree  was  expressly  and  properly 
reserved  in  Solomon  Jones'  deed  to  Coleman,  who  conveyed  after 
its  registration  to  Threlkeld,  and  the  amount  and  manner  of  the 
decree  seem  to  be  right,  and  the  sale  regular. 

Wherefore,  the  judgment  is  affirmed. 
24 
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James  Elkin  i;.  SxAoes  et  al. 

Bill  of  Exceptiona  —  Time  to  File. 

A  bill  of  ezceptionB  cannot  be  filed  in  Tacaticxi. 

Same  —  Eztenaion  of  time. 

Extention  of  time  to  file  a  bill  of  exceptions  must  be  until  a  day  in 
the  next  term  of  court. 

APPEAL  FBOM  QEEEN  CIBCUIT  COUBT. 
October,   1866. 

Opinion  of  the  Court  by  Judge  Petebs: 

On  the  19th  of  May,  1864,  a  verdict  and  judgment  were  ren- 
dered against  appellant  in  the  court  below;  on  the  same  day  be 
filed  grounds  and  moved  for  a  new  trial;  his  motion  was  over- 
ruled, and  he  excepted  to  the  opinion  of  the  court,  whereupon, 
the  following  order  was  made :  "  There  not  being  time  to  make 
out  a  bill  of  exceptions,  thirty  days  w''  given  him  (defendant) 
to  make  out,  and  file  in  the  clerk's  office  of  this  court  a  bill  of 
exceptions  which  is  to  have  the  same  effect  as  if  now  filed,  and 
the  defendant  prays  and  appeals  from  the  aforesaid  judgment  t» 
the  Court  of  Appeals  which  is  granted  him.'' 

On  the  28d  of  liTovember,  of  the  same  year,  the  special  judg* 
who  pfpesided  in  the  trial  appeared  in  the  Green  Circuit  Courts 
and  took  his  seat  to  hear  the  motion  of  appellant,  who  then  offered 
to  file  his  bill  of  exceptions  which,  as  die  order  states,  had  be^i 
signed  and  filed  in  the  office  of  the  clerk  of  said  court  in  vacation; 
the  motion  was  refused,  appellant  excepted,  took  a  bill  of  ex? 
ceptions,  and  the  case  is  now  here  upon  the  appeal  from  the  first 
judgment  rendered,  as  we  must  assume  from  appellant's  brief. 

And  the  first  question  is  whether  we  can  revise  a  judgment  in 
an  action  ordinary,  with  a  bill  of  exceptions  made  up  and  signed 
as  this  was  or,  in  other  words,  is  there  any  bill  of  exceptions  in 
the  case?  Section  364,  Civil  Code,  provides  that  "the  party 
objecting  to  the  decision,  must  except  at  the  time  the  decision  is 
made,  and  time  may  be  given  to  reduce  the  exception  to  writing; 
but  not  beyond  the  succeeding  term." 

It  does  not  appear  that  the  bill  of  exceptions  offered  in  this 
case  was  filed  in  the  office  of  the  clerk  within  the  time  prescribed 
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by  the  order  of  the  court,  supra,  which,  as  has  been  repeatedly 
held,  is  a  fatal  objection ;  but  even  if  it  did  so  appear  we  appre- 
hend it  would  not  have  been  suificient  according  to  adjudications 
of  this  court. 

In  Freeman  v.  Brenham,  etc.,  17  B.  Mon.  403,  when  a  timilai 
question  arose,  and  the  section  supra  was  expounded,  this  court 
said :  *^  We  diink  the  Code,  in  using  the  language  not  '  beyond 
the  succeeding  term,'  merely  authorized  time  to  be  given  for  the 
filing  a  bill  of  exceptions  at  the  succeeding  term,  but  not  to  pre- 
pare and  file  it  at  any  time  in  vacation,  provided  that  time  did 
not  reach  beyond  the  succeeding  term." 

The  inconvenience  and  injury  that  a  different  construction  of 
said  section,  of  Code  would  impose  upon  litigants  are  truly  stated, 
and  the  opinion  in  the  case  of  Biggs  v.  McHvain^s  Executors,  3 
J.  J.  Marsh.  360,  in  which  it  was  decided  that  a  bill  of  exceptions 
allowed  and  signed  by  a  judge  in  vacation,  though  copied  into  the 
record,  is  no  part  thereof,  and  cannot  be  noticed,  is  quoted  with 
approbation  as  authority,  the  Code  having  made  no  change  in  the 
law  on  that  subject. 

The  exposition  of  the  section  364,  Civil  Code,  in  Freeman  v. 
Brenham,  etc.,  supra,  has  been  adhered  to  in  subsequent  cases. 

This  can  impose  no  hardship  or  injury  to  the  unsucoessful 
party,  for  we  cannot  suppose  that  a  judge  would  refuse  to  grant 
time  to  some  day  in  the  succeeding  term  to  file  a  bill  of  exceptions, 
when  there  was  not  time  after  the  motion  for  a  new  trial  was 
overruled  during  that  term  to  prepare  and  file  it,  and  to  suspend 
a  decision  of  the  motion  for  a  new  trial  until  that  term,  and  if  he 
did  the  party  would  not  be  without  remedy. 

For  the  reasons  herein  suggested,  we  cannot  regard  the  paper 
presented  as  a  bill  of  exceptions  or  as  a  part  of  the  record,  and  in 
the  absence  of  a  bill  of  exceptions  containing  the  evidence  and  in- 
structions, we  must  presume  that  the  rulings  of  the  court  below 
were  correct. 

Wherefore,  the  judgment  is  affirmed. 
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Bbnj.  p.  Shepherd  v,  Ck>MMONWEALTH. 

Svidence  —  When  Objected  to. 

Where  an  illegal  order  suspending  a  license  to  sell  spirituous  liquors 
is  submitted  as  evidence  in  the  court  below  objection  to  its  illegality  must 
be  made  at  the  time  of  its  introduction.  It  cannot  be  availed  of  for  the 
first  time  on  appeal. 

APPEAL  FROM  CENTER  CIRCUIT  COURT. 

February  24,  1866. 

Opinion  of  the  Court  by  Judge  Williams: 

Shepherd,  being  indicted  for  keeping  a  tippling-house,  appeared, 
plead  not  guilty,  and  on  the  trial  admitted  the  selling  of  the 
spirits  as  charged^  but  relied  on  his  license  as  a  tavern-keeper, 
read  to  the  jury,  without  objections,  the  County  Court  order 
granting  him  a  license,  whereupon  the  attorney  for  the  Common- 
wealth read  as  evidence  to  the  jury,  without  any  objection  by 
defendant,  the  County  Court  order  suspending  the  license,  and 
this  being  all  the  evidence  the  court  gave  to  the  jury  a  peremptory 
instruction  to  find  for  the  Commonwealth  to  which  defendant 
excepted, 

•  After  verdict  and  judgment  defendant  moved  for  a  new  trial 
**  because  the  court  erred  in  excluding  the  order  of  the  County 
Court  granting  a  license  to  defendant  to  keep  a  tavern  and  be- 
cause the  court  erred  in  the  instructions  given  to  the  jury."  The 
bill  of  exceptions  shows  that  said  order  granting  Shepherd  a 
license  to  keep  a  tavern  was  admitted,  and  nothing  in  the  excep- 
tion shows  it  was  afterward  excluded,  so  that  this  assigned  cause 
is  not  sustained  as  a  fact. 

The  order  suspending  the  license  made  it  illegal  for  defendant 
afterward  to  sell  as  charged  in  the  indictment  and,  therefore,  the 
peremptory  instruction  was  right. 

It  is  now  insisted  that  the  order  suspending  the  license  was  a 
nullity,  because  it  is  not  shown  that  Shepherd  had  been  notified 
as  required  by  section  9,  p.  407  (2  Stanton  Rev.  Stat),  of  any 
motion  to  suspend  his  license. 
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This  order  does  not  purport  to  be  a  full  and  perfect  transcript 
of  the  record  and  had  the  defendant  objected  to  its  introduction 
this  would  have  been  an  available  error;  but  having  permitted  it 
to  go  to  the  jury  without  objections  and  not  assigning  this  as  a 
cause  for  a  new  trial  we  cannot,  for  the  first  time,  have  this  objec- 
tion in  this  court. 

It  is  but  reasonable  to  presume  from  Shepherd's  conduct,  in 
not  objecting  to  this  order  in  the  court  below,  that  he  had  been 
notified  and  that  the  use  of  the  order  alone  was  beneficial  to  him, 
as  the  expense  of  the  transcript  enters  into  the  cause  of  this 
proceeding. 

The  judgment  must,  therefore,  be  affirmed. 


Geeb  v.  Winston. 

Inttmctioiia — Evidence  —  In  Support  of. 

A  mere  abstract  proposition  of  law  should  not  be  submitted  to  the 
jury  without  evidence  upon  which  to  base  it. 

Adverw  Posseision. 

Before  one  can  recover  against  a  party  in  the  possession  of  land  he 
must  show  in  himself  a  superior  I^al  title. 

AFPEAIi  FEOM  KENTON  CIECUIT  COUBT. 
February  24,  1866. 

Opinion  op  the  Cotjbt  by  Judge  Pbtbbs  : 

The  court  below  could  not  properly  have  sustained  the  motion 
of  appellant  to  exclude  unqualified  the  deposition  of  John  Cox 
from  the  jury,  and  instructions  Nos.  1  and  2  as  asiked  by  appellant 
without  qualification  should  not  have  been  given. 

Instruction  No.  5  as  asked  by  appellant  should  not  have  been 
given,  as  by  it  the  appellee  was  not  only  required  to  have  had 
twenty  years'  continuous,  adverse  possession  of  the  land,  but  his 
possession  must  have  been  during  the  whole  period  by  enclosure 
and  clearing,  or  cultivation,  and  unless  they  found  all  of  said 
facts  to  exist,  they  were  to  find  for  one  who  did  not  show  himself 
or  claim  to  be  clothed  with  the  superior  legal  title. 

The  seventh  instruction  was  obnoxious  to  the  same  objections 
as  those  enumerated  in  the  fifth  and  differed  from  that  only  in 
not  requiring  appellant  to  be  connected  with  Fowler's  patent. 
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In  inatniction  No.  10,  a  mere  abstract  proposition  of  kw  is 
asked  to  be  submitted  to  the  jury  Avithout  evidence  upon  whidi  to 
biise  it,  and  without  any  regard  to  the  evidence  in  relation  to  the 
previous,  continuous,  adversary  holding  by  appellee  and  those 
under  whom  he  claimed,  and  was  calculated  to  mislead  and  con- 
fuse the  jury,  and  was  properly  refused. 

Looking  to  the  evidence  in  this  case  instruction  No.  11  should 
not  have  been  given.  If  Taylor  was  in  possession  under  the  Ash 
patent,  as  is  assumed  in  the  instruction,  by  his  compromiae  and 
dismissal  of  the  suit  in  the  Bracken  Circuit  Court  with  Breading's 
heirs,  which  he  had  brought  against  them  to  recover  the  land  he 
left  them  in  possession,  and  his  prior  possession  if  he  had  fuch 
thereby  inured  to  their  benefit.  But  if  Taylor's  possession  did 
not  inure  by  the  dismissal  of  his  suit  against  Breading's  heirs  to 
their  benefit,  and  the  entry  of  Breading  within  the  bounds  of  his 
deeds  only  put  him  in  possession  of  the  land  he  actually  enclosed 
tis  to  Taylor  holding  the  superior  title,  that  as  proposition  of  law 
was  not  applicable  to  and  could  not  benefit  appellant  claiming 
under  a  junior  grant. 

This  disposes  of  all  the  instructions  asked  by  appellant  and 
refused,  and  perceiving  no  error  in  the  record  prejudicial  to 
appellant  the  judgment  is  affirmed. 


S.  W.  D.  Stoke  v.  John  Lasley  et  al. 

Final  Judgment. 

A  judgment  is  final  and  conclusive  until  reversed  on  appeal. 

APPEAL  FSOM  LABTJB  CIKOUIT  COUET. 
February  23,  1866. 

The  court  being  sufficiently  advised  delivered  the  following 

opinion,  to-wit: 

The  judgment  exhibited  and  relied  on  by  each  party  ik  this 
controversy  to  support  his  own  claim  or  invalidate  that  of  his 
adversary  stand  unreserved,  and  are  now  irreversible  for  any 
imputed  error  or  irregularity.  And  no  one  of  them  can  be  ad- 
judged void,  to  any  extent,  for  want  of  jurisdiction,  nor  voidable 
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This  judicial  deduction  disposes  of  most  of  the  questions  re- 
vised and  discussed  in  this  action  of  ejectment  brought  by  the 
appellant,  Stone,  Against  the  appellees,  Lasley  and  Waiters,  claim- 
ing under  and  defended  by  Southerland. 

Nor  can  any  of  the  sales  under  execution  be  now  incidentally 
invalidated  for  irregularity  or  indefinitenesa. 

Then  the  Circuit  Court  having  by  judgment  rendered  before 
the  institution  of  this  suit  decided,  first,  that  the  lands  now  in 
contest  were  embraced  by  the  mortgage  to  Brown  by  Judian 
Walters.  Second,  that  the  mortgage  had  not  been  satisfied  in 
Brown's  lifetime.  Third,  that  Churchill  had  before  the  date  of 
the  mortgage  sold  to  second  Walters  the  184  acres  and  the  Wi 
acres  to  which  the  parties  in  this  action  had  conflicting  titles,  that 
Churchill  had  been  paid  by  Walters  the  entire  consideration,  and 
that  the  sale  was  never  actually  rescinded,  and  fourth,  that 
Southerland's  purchase  under  execution  against  Beid's  heirs  was 
not  void.  None  of  these  matters  are  now  cognizable  or  tangible 
by  this  court  in  this  case. 

The  conclusion  relieves  the  case  of  a  multitude  of  embarrassing 
questions  agitated  in  the  argument.  It  leaves  the  titles  of 
Southerland  and  Churchill  as  purchasers  under  Beid  equally  as 
questionable  under  the  validity  of  Jed  Walters'  purchase  from 
Churchill,  and  that  also  of  the  appellant's  title  under  Walters, 
and  shows  that  all  those  titles  cover  to  some  extent  the  134  acres 
and  also  the  102  acres  bought  by  the  appellant  at  the  last  decretal 
sale  under  the  mortgage.  And,  therefore,  as  to  those  two  tracts 
the  only  judicial  question  involves  merely  the  relative  esctent  and 
snperiorily  of  these  conflicting  titles  of  Southerland  and  Walker. 

It  is  quite  dear  that  Southerland's  elder  purchase  embraced 
only  tfti-twelfths  and  Churchill's  junior  purchase  extended  only 
to  the  residual  two-twelfths  undi^dded. 

Had  there  been  no  other  subpurelutse  than  that  of  the  appellant 
such  an  €quitable  partition  might  be  made  as  to  aUot  to  him  the 
entire  timots  of  184  and  102  acres. 

But  in  any  equitable  interallotment  his  adversary  subpurchaser 
and  bidder  under  Southerland  have  equal  rights  conflicting  with 
that  equity.  Consequently  as  this  court  cannot  discriminate  in 
this  respect  between  the  conflicting  claimants,  justice  allots  to 
the  appellant  two-twelfths  and  no  more  of  these  two  tracts. 
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As  to  fhe  remaining  tract  of  thirty-four  acres  designated  on 
the  connected  plat  by  the  figures  4,  2,  7,  8,  we  are  of  opinion 
that  the  line  IT  is  one  of  the  boundaries  of  said  Walters*  home 
tract,  and  consequently  that  the  said  tract  of  about  thirty-four 
acres  was  embraced  by  his  mortgage;  that  southerland's  pur- 
chase never  embraced  it;  he  has  the  exclusive  right  to  it,  and  the 
appellee  Lasley's  possession  of  it  without  title  is  tortious. 

Wherefore,  this  action  having  been  transferred  into  equity, 
the  Circuit  Court  erred  in  dismissing  the  appellants.  Petition 
in  ejectm.ent.  Wherefore,  the  judgment  in  favor  of  Lasley 
and  that  also  in  favor  of  Southerland  and  Walters  are  both  re- 
versed, and  the  cause  remanded,  with  instructions  to  render  a 
judgment  in  the  appellant's  favor  for  the  whole  of  the  tract  of 
land  bounded  by  the  figures  4,  2,  7,  8,  and  also  for  two  undivided 
twelfth  parts  of  the  tract  of  134  acres  and  the  tract  of  102  acres. 


R.  C.  Steele  v.  Capitol  Hotel  Co. 

BiU  of  Exceptiona. 

In  the  absence  of  a  biU  of  exceptions  certifying  the  evidence  heard 
by  the  circuit  judge  on  the  trial  of  the  exceptions  to  the  award,  the 
Court  of  Appeals  cannot  adjudge  an  error  was  committed  by  OTermling 
them. 

APPEAL  FEOM   FEANKLIN    CIECUIT    COURT. 
February  23,  1866. 

Opinion  of  the  Court  by  Judge  Williams  : 

In  the  absence  of  any  bill  of  exceptions  certifying  the  evidence 
heard  by  the  circuit  judge  on  the  trial  of  the  exceptions  to  the 
award,  we  cannot  adjudge  he  committed  any  error  by  overruling 
them.  The  presumption  of  correctness  is  in  favor  of  the 
judgment. 

:  Because  we  do  not  know  what  was  proven  before  the  judge  who 
tried  the  exceptions  to  the  award  of  the  arbitrators  we  cannot 
investigate  the  numerous  questions  raised  by  said  exceptions;  nor- 
can  we  determine  that  the  time  of  making  the  award  was  not  cfn- 
larged  by  the  consent  of  the  parties,  either  expressly  or  tacitly 
given. 

Wherefore,  the  judgment  is  affirmed. 
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Dickens  et  al.  v.  Yelton  et  al. 

JndCiiieBt  Asaintt  Administrator  and  Heirs. 

In  a  judgment  sgainst  an  administrator  it  should  be  ordered  that  the 
amount  be  made  of  assets  unadministered  in  the  hands  of  the  personal 
representation,  and  of  assets  descended  to  the  heirs. 

Lis  Pendens. 

Actual  serrioe  must  be  had  to  constitute  lia  pendens, 

APPEAL  VROM.  CAMPBEIX  GIBGUIT  COUBT. 
February  23,  1866. 

Opinion  by  the  Coubt  : 

In  his  original  petition  Dickens  alleges  that  there  was  an  in- 
enmbrance  on  the  land  he  purchased  of  Hobner^  but  does  not  point 
out  the  character  or  estate  of  the  incumbrance.  In  his  amended 
petition  he  expressly  states  that  at  the  time  of  his  purchase  he 
knew  his  vendor  had  mortgaged  the  land  for  the  purdiase  price, 
and. that  the  same  was  unpaid,  and  notwithstanding  his  knowl- 
edge of  these  facts  he  assigned  the  two  notes  on  Tarvin  to  Hobner 
in  part  satisfaction  of  the  price  he  agreed  to  pay  for  said  land, 
which  by  the  several  assignments  set  forth  passed  the  one  to 
Telton  and  the  other  to  Clary  upon  valuable  considerations. 

It  appears  that  a  part  of  the  land  was  sold  by  virtue  of  a  judg- 
ment of  foreclosure  to  satisfy  the  debt  secured  by  the  mortgage, 
which  Dickens  was  apprised  of  when  he  assigned  the  notes  to  Hob-. 
ner.  There  is  no  evidence  that  at  the  time  the  notes  were  assigned 
to  Yelton  and  Clary  respectively  they  had  any  notice  of  the  ex- 
istence of  the  equity  relied  upon  by  Dickens. 

At  the  dates  of  the  assignments  of  the  notes  it  does  not  appear 
in  this  record  that  process  had  been  executed  on  Yelton,  Clary, 
or  G^rge  Hobner ;  indeed  it  does  not  appear  that  a  summons  even 
had  ever  been  executed  on  George  Hobner,  and  where  these 
assignees  took  the  notes  as  to  them  there  was  no  lis  pendens,  and 
there  is  no  evidence  that  they  had  any  notice  of  Dickens*  equity. 

.If  the  judgment  for  the  damages  and  costs  is  in  fact  against 
the.  administrator  and  heirs  to  be  levied  of  their  own  goods,  a 
construction  which  we  are  inclined  to  think  it  will  not  bear,  still 
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the  court  below  will  upon  return  of  the  cause  order  the  amount  to 
be  made  of  assets  unadministered  in  the  hands  of  the  personal 
representative  and  of  assets  descended  to  the  heirs  of  Dickens. 
Judgment  affirmed. 


Baily  Bbyant's  Adme.  and  Heibs  r.  Wobthington,  Ga&bisoit 

et  al. 

Note  Made  to  One's  Own  Order. 

A  note  made  payable  to  a  party's  own  order  imports  no  legal  obliga- 
tion and  can  only  be  naed  as  evidence  of  an  indebtedness,  not  aa  a 
foundation  of  an  action. 

APPEAL  FBOM  LEWIS   CIRCUIT  COUET. 

February  23,  1866. 

Opinion  of  the  Court  by  Judge  Peters  : 

In  Maj,  1881,  Baily  Bryant  was  a  feeble  old  man  of  some 
seventy  years  of  age,  of  dissipated  habits  and  imbecile  mind,  if  not 
insane,  and  wholly  incapable  of  contracting;  he  resided  in  Lewis 
county,  Kentucky,  just  across  the  Ohio  river  from  Soioto  county, 
Ohio,  in  which  was  situated  Buena  Vista,  Bryant  had  been  a 
farmer  all  his  life. 

Alt  Buena  Vista  there  was  a  firm  which  consisted  of  John 
HcCall,  Isaac  Watts,  and  John  W.  Garrison,  engaged  in  the  store 
business  under  the  style  of  McOall,  Watts  &  Co. 

There  was  another  firm  which  claims  to  be  a  corporation  under 
the  style  of  The  Buena  Vista  Eree  St<»ie  Company,  whidi  coBsistad 
of  said  McCall,  Watts,  Garrison,  Henry,  Worthington,  Thos. 
Stout,  Michael  Daugherty,  Patrick  Murphy,  Patrick  Kelly,  John- 
son A.  Powers,  Jeper  Wamsly,  and  Jas.  P.  Waxmsly. 

McOall  had  frequently  borrowed  money  of  Bryant,  and  at  th« 
time  of  the  various  rock  contracts  was  doubtless  considerably  in- 
debted to  him. 

Bryant  frequently  visited  McOall,  who  on  all  such  ooeafflons 
aeema  to  have  been  liberal  in  treating  the  old  man  to  good  liquor. 
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Bryant  at  this  time  was  a  farmer  residing  in  Lewis  county, 
which  seems  to  have  been  the  only  business  of  his  life,  and  by 
frugality  and  industry  had  accumulated  a  comfortable  indepen- 
dence. These  two  rock  companies  seem  to  have  at  this  time  jointly 
owned  a  steamboat,  the  "  Friendship,"  which  McOall  commanded. 
McCall,  Watts  &  Co.  at  this  time  had  a  lot  of  rock  in  Nashville, 
Tenn. 

Bryant  through  some  influence  joined  McCall  in  a  stone  enter- 
prise, and  Bryant  &  McCall  purchased  this  stone  in  Nashville  and 
contracted  for  other  stone  from  McOall,  Watts  &  Co.,  and  executed 
their  note,  payable  to  their  own  order,  dated  March  10,  1851,  due 
in  one  year,  which  was  by  them  assigned  to  John  W.  Garrison. 
Bryant  &  McOall  also  contracted  with  the  Buena  Vista  Free  Stone 
Company  for  $1,200  worth  of  stone  and  executed  them  two  notes 
to  Henry  Worthington,  "agent,  Buena  Vista  Free  Stone  Com- 
pany," at  six  and  nine  months  for  $600  each,  dated  May  80, 1851. 
A  portion  of  this  rock  was  never  delivered  and  a  credit  of  over 
$600  was  entered  therefor  on  one  of  the  notes.  In  the  joint 
answer  of  Worthington  and  Garrison,  which  is  sworn  to  by  both, 
it  is  conceded  that  three-eights  of  the  note  for  $1,000  belongs  to 
aaid  McCall  and  five^ighths  are  ordered  to  belong  to  said  Oar- 
riaon. 

Bryant  went  to  Nashville  but  seems  to  have  been  so  given  up  to 
the  dissipation  as  to  be  incapable  of  attending  to  the  sale  of  the 
rock  or  any  other  business.  There  he  became  acquainted  with  a 
woman  of  seemingly  questionable  character  by  the  name  of  Fanny 
Culver,  who  on  learning  that  he  was  a  man  of  some  property  de- 
termined to  make  a  prey  of  him  by  attentions,  flattery,  and  favor. 
She  induced  him  into  a  marital  agreement  by  which  she  retained 
her  own  property  and  was  to  get  his,  and  on  the  same  day,  August 
25,  1851,  they  were  married. 

She  soon  thereafter  returned  with  him  to  Lewis  county,  where, 
on  January  20,  1852,  he  was  regularly  and  legally  found  to  be 
a  lunatic,  and  a  committee  to  take  charge  of  him  and  his  estate 
was  appointed. 

Fanny  soon  after  got  him  by  some  means  to  Louisville  where  she 
seems  to  have  resided,  and  soon  thereafter  he  died.  She  presented 
a  paper  which  the  County  Oourt  of  JeflFerson  admitted  to  record 
as  his  last  will,  but  which  the  JeflFerson  Circuit  Court  set  aside  on 
appeal ;  there  this  has  rested. 
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Bryant  had  made  several  mortgages  of  his  property  after  ex- 
ecuting these  notes  for  rock. 

Worthington  and  Garrison  assail  these  mortgages  as  having  been 
made  when  Bryant  was  incapable  of  doing  so. 

Mrs.  Bryant  sets  up  claim  to  his  estate  by  virtue  of  the  ante- 
nuptial contract,  which  they  also  assail,  because  he  was  incapable 
of  contracting  at  its  date. 

The  committee  in  Bryant's  lifetime,  and  his  administrators  and 
heirs  afterward,  assail  the  contracts  and  notes  executed  by  Bryant 
of  these  rock  companies  because,  as  they  allege,  of  fraud,  also 
because  of  incapacity  on  his  part  to  contract  at  their  respective 
dates. 

The  court  below  adjudge  the  mortgages,  also  the  antenuptial 
contract,  as  invalid  because  of  the  incapacity  of  Bryant,  but  ad- 
judged the  notes  to  Garrison  and  Worthington  valid  and  rendered 
judgment  thereon. 

The  administrator  and  heirs  of  Bryant  seek  to  reverse  these 
judgments  and,  we  think,  they  should  be  reversed  for  the  follow- 
ing prominent  reasons:  McCall  was  jointly  bound  with  Bryant 
in  all  these  notes,  yet  a  judgment  is  rendered  against  Bryant's 
administrator  alone  in  favor  of  Garrison  for  the  entire  amount 
of  the  note  for  a  thousand  dollars,  less  a  small  credit,  where  the 
pleadings  show  three-eighths  of  it  belonged  to  McCall. 

But  this  note  being  made  by  Bryant  and  McCall  to  their  own 
order  imports  no  legal  obligation,  and  as  said  by  this  court  in 
Muhling  V.  Suell,  3  Mete.  285,  can  only  be  used  as  evidence  of  an 
indebtedness,  not  as  the  foimdation  of  an  action. 

It  is  not  shown  how  the  rock  so  bought  by  Bryant  and  McCall 
in  Nashville  and  that  carried  there  by  McCall  was  disposed  of, 
by  whom,  nor  who  got  its  proceeds.  There  are  numerous  indica- 
tions that  all  was  not  fair  in  the  dealing  by  these  rock  companies 
with  this  feeble,  imbecile,  dissipated  old  man,  and  he  nor  his 
heirs  should  be  held  bound  by  either  the  written  contracts  or  notes 
executed  by  him  jointly  with  McCall,  or  separately,  but  the  whole 
matter  should  be  inquired  into  independently  of  said  notes  and 
contracts,  and  justice  done  according  to  the  evidence  and  pres- 
entation of  the  case. 

The  same  counsel  seems  to  represent  both  Garrison  and  Worth- 
ington and  McCall.  This  doubtless  arises  from  that  feeling  of  a 
community  of  interest  which  the  circumstances  in  this  case  seems 
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to  indicate  as  existing  between  these  parties,  and*  which  would 
Sfsem  to  be  incompatible  with  candor  and  fair  dealing  with  Bryant. 
So  far  as  Gterrison  and  Worthington  may  show  they  have  legitimate 
claims,  McCall  should  be  held  responsible  for  one-half,  and  his 
interest  in  each  firm  and  its  assets  should  be  held  responsible 
therefor  by  way  of  abatement  or  otherwise,  so  as  to  exonerate 
Bryant's  estate  from  responsibility  therefor;  and  if  needs  be 
both  of  said  firms  should  be  put  into  liquidation  for  this  purpose. 

The  Buena  Vista  Free  Stone  Company  claims  to  be  a  corpora- 
tion, but  it  has  shown  nothing  of  this  kind,  and  all  the  circum- 
stances in  this  case  repels  such  an  idea;  the  notes  executed  by 
Bryant  and  McCall  are  not  payable  to  it  as  a  corporation,  but 
payable  to  Worthington  as  agent  for  a  company. 

It  is  true  a  contract  signed  by  Garrison  as  its  president  and 
Worthington  as  its  secretary  is  exhibited,  but  it  is  somewhat  re- 
markable that  this  contract  seems  not  to  have  been  in  Bryant's 
possession;  it  bears  date  May  16,  1851 ;  recites  that  two  notes  for 
$600  each  at  six  and  nine  months  have  been  executed,  whilst  the 
notes  bear  date  May  30,  1851.  The  community  of  interest  which 
McCall  has  with  both  these  rock  companies,  and  evident  effort 
made  by  Garrison,  Worthington,  and  McCall  to  throw  all  the 
responsibility  of  the  payment  of  these  notes  on  Bryant's  estate, 
awake  unfavorable  suspicion  and  at  least  require  that  the  court 
should  see  that  ample  justice  is  done  in  the  premises. 

There  is  also  an  unsettled  controversy  between  McCall  and 
Bryant's  estate  arising  out  of  their  individual  dealings  anterior 
to  these  rock  transactions  and  this  should  likewise  be  adjusted 
and  finally  setfled. 

Reversed  and  Remanded. 
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Chables  Ford  v.  Crockkt  &  ELildbbth. 

Parol  Assignment  of  Note  and  Equitable  Transfer. 

A  parol  assignment  of  a  note  will  operate  as  an  equitable  transfer 
of  indemnity  against  loss  on  the  indorsement  of  a  bill  of  ezcfaange. 
Equitable  Defense. 

The  right  to  an  equitable  defense  to  a  note  is  not  impaired  by  the 
assignment  of  the  note. 

Exceptions. 

The  opinion  of  the  court,  sustaining  exceptions  to  the  depositions,  was 
not  excepted  to;  therefore,  the  propriety  of  that  ruling  is  not  before  us. 

APPEAL    FROM    BOURBON    CIRCUIT    COURT. 
February  22,  1866. 

Opinion  of  the  Court  by  Judge  Peters: 

The  evidence  of  this  case  conduces  to  the  establishment  of  the 
following  facts: 

1.  That  about  the  12th  of  May,  1861,  appellant  indoraed  for 
the  accommodation  of  Silas  Corbin  a  bill  of  exchange  for  over 
$3,700,  payable  four  months  from  date,  and  Corbin  aold  the 
same  to  the  Deposit  Bank  in  Paris. 

2.  When  said  bill  matured  it  was  not  paid,  but  another  bill  for 
$3,600  was  made  payable  at  four  months,  and  also  indorsed  by 
appellant,  and  was  used  in  taking  up  the  bill  previously  indorsed 
by  him  for  $3,700. 

3.  Corbin  failed  to  pay  the  last  bill  when  it  matured,  and  the 
holders  sued  appellant  upon  it,  recovered  judgment  against  him 
for  the  amount  thereof,  and  on  the  31st  of  January  he  was  co- 
erced by  execution  to  pay  the  sum  of  $2,000,  and  on  the  22d  of 
January,  1864,  he  paid  the  further  sum  of  $456.59. 

4.  When  the  appellant  indorsed  the  first  bill  for  Corbin,  he 
held  the  note  of  appellant  for  the  third  installment  of  the  price 
of  a  tract  of  land,  amounting  to  over  $5,000,  due  on  or  before 
the  Ist  of  March,  1863,  and  shortly  after  he  had  indorsed  the 
first  bill  ^or  Corbin,  they  met  at  Leesburg  in  Harrison  county, 
and  after  agreeing  upon  certain  credits  to  which  appellant  was 
entitled  and  deducting  them  from  the  amount  of  the  note  which 
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was  tkoB  m  poflaeaaon  of  Corbin,  bj  like  agreement  that  note 
was  surrendered  np^  and  two  notes  executed  for  the  balance  re- 
TnamJBg  unpaid  of  the  original  note^  one  for  $3,200^  and  the 
other  for  $1,762.72,  both  bearing  the  same  date  that  the  note 
which  was  then  surrendered  up  bore,  and  both  to  mature  on  the 
same  day  the  former  note  would  have  matured. 

And  Cummins  who  made  their  calculations  and  wrote  the  body 
of  these  notes  testifies  that  Corbin  told  him  the  reason  he  wished 
the  large  note  surrendered,  and  two  notes  taken  for  the  residue 
thereof  after  deducting  the  credit,  was  that  appellant  had  in- 
dorsed a  bill  for  him  for  about  $3,000  and  he  wanted  him  to 
make  a  note  for  the  amount  of  the  bill  or  near  the  amount  of  it, 
to  secure  appellant  if  he,  Corbin,  failed  to  meet  it,  and  the  bal- 
SfBce  of  the  debt  he  wanted  in  a  separate  note,  so  that  he  might 
be  enabled  to  sell  it 

On  the  25th  of  May,  1861,  Corbin  sold  the  note  on  appellant 
for  $1,762.70  to  Lucas,  and  in  the  fall  of  1881  he  delivered  the 
note  lot  $3,200  on  appellant  to  Crocket  &  Hildreth,  or  one  of 
them,  ae  collateral  security  for  a  debt  he  owed  them  ui>ob  which 
they  bioagbt  suit  in  the  court  below,  and  the  important  ques- 
tion now  is,  whether  appellant  shall  have  credit  for  the  amount 
he  paid  as  Corbin's  indorsee  on  said  bill  of  exchange,  or  whether 
appellees  by  the  indorsement  of  Corbin  are  entitled  to  recover 
the  amount  of  the  notes  of  him  ? 

We  forbear  to  discuss  in  detail  the  testimony  of  the  several 
witnesses  examined  by  the  parties  in  relation  to  the  agreement 
made  by  Corbin  with  Ford  when  he  indorsed  the  bill  of  exchange 
in  May,  1861,  for  Ford's  indemnity,  in  the  event  that  he  had  the 
money,  or  any  part  of  it  to  pay,  and  will  content  ourselves  by 
stating  that  we  are  satisfied  from  the  evidence  that  appellant 
was  induced  to  indorse  the  bill  of  exchange  of  May,  1861,  in  con- 
sideration that  Corbin  had  promised  him  that  he  should  retain 
out  of  the  debt  he  then  owed  Corbin  enough  to  indemnify  him- 
flelf,  IB  the  event  that  he  had  saidvj)ill  of  exchange  to  pay  or  any 
part  thereof,  and  that  this  promise  was  made  by  Corbin  befotd 
he  had  assigned  the  note  to  Crocket  &  Hildreth,  and  indeed  before 
that  note  was  executed. 

The  bill  was  indorsed  by  appellant  about  the  12th  of  May, 
1861 ;  between  that  time  and  the  25th  of  the  same  month  he  and 
Corbin  met  in  Leesburg,  when  he  executed  the  two  notes  and 
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took  lip  the  large  one  which  Corbin  then  had^  because  on  the 
25th  he  assigned  the  smaller  note  to  Lucas;  it  was  certainly  after 
that  time  that  he  placed  the  note  for  $3,200  in  the  possession  of 
Crocket  &  Hildreth,  and  the  preponderance  of  the  evidence  is 
that  the  transfer  and  delivery  of  the  note  did  not  take  place  until 
after  the  12th- of  September,  1861,  when  appellant  indorsed  the 
second  bill  of  exchange  to  take  up  the  first. 

If  then  this  promise  upon  the  part  of  Corbin  was  not  a  parol 
assignment  of  the  note  in  contest  it  certainly  operated  as  an 
equitable  transfer  thereof  to  indemnify  Ford  against  loss  on  ac- 
count of  the  indorsement  of  said  bill  of  exchange. 

There  could  scarcely  be  a  doubt  that  if  Corbin  had  continued 
to  hold  the  note  and  had  brought  this  action,  that  the  payment 
made  by  appellant  on  said  bill  of  exchange  would  have  been 
available  as  a  defense  to  him  pro  tanto^  and  his  right  to  that 
defense  is  not  impaired  by  the  transfer  of  the  note  to  appellees 
which  as  we  have  already  seen  was  made  after  the  liability  of 
appellant  had  been  incurred,  and  the  promise  of  indemnity  had 
been  made  to  him.  Section  6,  chapter  22,  Vol.  1  Kev.  Stat. 
And  the  same  principle  is  recognized  in  Newby  &  Taylor  v.  Hill 
&  Million,  2  Mete.  530. 

The  court  below,  therefore,  erred  to  the  prejudice  of  appellant 
in  rejecting  Jiis  claim  to  a  credit  for  the  two  amounts  he  paid  on 
the  judgment  in  favor  of  the  Deposit  Bank  of  Paris  against  him 
and  others  on  the  said  bill  of  exchange;  the  other  claims  were 
properly  allowed  him  as  credits. 

The  opinion  of  the  court  sustaining  the  exceptions  to  Hildreth'a 
deposition  was  not  excepted  to,  consequently  the  propriety  of 
that  ruling  is  not  before  us.  No  other  evidence  in  the  case  was 
excepted  to. 

The  judgment  for  the  reasons  stated  is  reversed,  and  the  cause 
remanded  for  a  judgment  of  another  proceeding  consistent  with 
this  opinion. 
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Page's  Admr.  v.  W.  K.  Page. 

Administrator  —  Affidayit  as  to  Claim  Against  Estate. 

In  a  suit  for  specific  property  against  an  administrator  no  affidavit 
as  to  the  justness  of  the  claim  is  required. 

Preponderance  of  Evidence  —  Instructions. 

Whatever  may  be  our  opinion  as  to  the  preponderance  of  the  evidence, 
if  the  jury  had  been  instructed  as  to  the  law  of  the  case,  this  court 
would  not  interpose  and  set  aside  their  finding. 

Gift  of  Personal  Property  —  Possession. 

In  a  gift  of  personal  property  the  possession  must  accompany  and 
follow  the  gift,  and  should  be  an  actual,  visible  change  of  posscitsion, 
such  as  would  be  known  in  the  neighborhood. 

Same  —  Friendly  Possession  —  Hostile  Possession. 

If  the  intestate  had  the  title  to  the  slave  and  permitted  it  to  remain 
in  the  possession  of  his  mother,  before  friendly  possession  could  become 
hostile  and  adverse,  his  administrator  should  have  had  notice  that  she 
was  holding  adversely  to  him. 

APPEAL   FROM   ADAIR   CIRCUIT   COURT. 
February  21,  1866. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  court  below  did  not  err  in  our  opinion  in  refusing  to  make 
the  rule  absolute  and  dismiss  appellee^s  action  for  failing  to  pro- 
duce his  written  affidavit  of  the  justness  of  the  demand,  etc., 
imder  section  35,  chapter  37  (Vol.  1,  Kev.  Stat.  509). 

The  action  in  this  case  was  for  the  recovery  of  a  specific  article 
the  title  to  which  was  controverted,  and  the  hire  was  an  incident 
depending  upon  the  judicial  establishment  of  the  right  to  the 
thing,  and  the  subject-matter  of  the  suit  was  not  the  character  of 
demand  embraced  by  the  section  supra. 

Whatever  may  be  our  opinion  as  to  which  side  the  weight  of 
the  evidence  preponderated,  we  cannot  say  that  the  finding  of  the 
jury  was  so  clearly  and  palpably  against  the  evidence  as  to  au- 
thorize this  court  to  interpose  and  set  aside  their  finding  if  the 
law  of  the  case  had  been  properly  expounded  in  the  instructions 
asked  by  appellee  and  given  by  the  court 

To  authorize  the  jury  to  find  for  appellee  they  should  have 
been  informed  by  the  court  that  they  must  believe  from  the  evi- 
25 
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dence  that  Mrs.  !Naucy  Page  gave  the  girl  to  appellee,  and  that 
the  poesesHion  accompanied  and  followed  the  gift,  and  if  they 
believed  from  the  evidence  that  the  parties  resided  together  the 
change  of  possession  should  be  an  actual,  visible  change,  such 
as  would  be  known  and  recognized  in  the  neighborhood.  Jarvis 
V.  Davis,  14  B.  Mon.  529. 

In  the  first  instruction,  the  jury  are  not  informed  when  the 
possession  should  have  been  delivered  to  appellee,  and  the  neces- 
sity of  a  continuation  of  that  possession  by  visible  and  cognizable 
acts  is  ignored  in  the  instruction. 

In  the  second  instruction,  instead  of  leaving  the  fact  of  a  gift 
of  the  slave  by  Mrs.  Page  to  appellee  to  be  determined  by  the 
jury  from  the  evidence,  the  court  assumed  that  as  an  established 
fact  in  the  case  and  bases  the  instruction  upon  that  assumpUon^ 
which  was  erroneous. 

The  third  and  fourth  instructions  are  also  erroneous.  If  ap- 
pellant's intestate  had  the  title  to  the  slaves  and  permitted  them 
to  remain  in  the  possession  of  his  mother  on  hire  or  for  her 
comfort  and  benefit  without  hire,  before  that  friendly  possession 
could  become  hostile  and  adverse,  C.  S.  Page  must  have  had 
notice  that  she  was  claiming  to  hold  said  slaves  adverse  to  him 
and  in  her  own  rights  and  the  statute  would  not  commence 
running  until  he  had  notice  of  her  hostile  claim ;  said  instructions 
should  have  been  thus  qualified.  Wherefore,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial  and  for  further 
proceedings. 

BoHANNON  et  al.  V.  D.  L.  S.  Shannon. 

( 
Answer  Good  as  a  CouiiteTclaim. 

An  answer  though  not  good  as  a  bar  to  an  action  may  be  sufficient  as  a 
counterclaim. 

APPEAL    FBOM    SHELBY    CIBCUIT    COXJBT. 
February  20,  1866. 

It  seems  to  this  court  the  original  answer,  though  not  good  as 
a  bar  to  the  ajction,  is  sufficient  as  a  counterclaim,  and  that  the  de- 
murrer to  it  &hould  not  have  been  sustained.  Wherefore,  the 
judgment  is  reversed,  and  the  cause  remanded,  with  directions  to 
overrule  the  demurrer,  allow  the  plaintiffs  to  reply  if  they  will, 
and  for  further  proceedings. 
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HuTTI  l\  FiLLION. 

AffidATit  ai  STidtBce.  •*  - 

Where  an  affidayit  is  not  excepted  to  the  court  must  regard  it  as  eri- 
dence. 

APPBAIi  FBOM  LOUISVILLE  OHANCBBY  GOUBT. 
February  19,  1866. 

Opinion  of  the  Coitbt  by  Judge  Petebs  : 

There  appears  upon  the  face  of  the  master's  report  a  credit  to 
appellee  for  $450.60  paid  to  George  Young  and  ^'Receipt  No.  14" 
is  referred  to  by  the  master  as  the  voucher  upon  which  the  credit 
is  allowed.  Upon  an  examination  of  that  "  Receipt  No.  14  "  it 
is  foimd  to  be  the  receipt  of  one  Long,  his  Christian  name  so 
badly  written  as  not  to  be  legible^  for  $352.35  due  him  personally 
and  $98.25  due  his  son,  John  Long,  which  two  sums  correspond 
in  amount  precisely  with  the  credit  given  to  appellee  as  having 
\K\n  paid  to  George  Young. 

From  the  affidavit  of  George  Schuler  it  appears  that  he  was  one 
of  the  arbitrators  who  made  an  award  between  these  parties,  and 
when  that  award  was  made,  the  parties  held  a  note  on  Adam 
Demhold  perhaps  (for  that  name  is  so  badly  written  as  to  be 
ill^ble),  payable  to  them  as  a  firm  for  $466.73,  and  that  it  was 
then  agreed  by  said  Hutti  &  Fillion,  that  the  latter  should  take 
said  note  and  pay  o£F  and  satisfy  the  debts  which  the  firm  owed 
to  George  Long  and  his  son,  John  Long. 

Besides  appellee  on  tho  18th  of  January,  1865,  made  an  affidavit 
in  the  case  in  which  he  states  that  for  one-half  of  a  debt  on  Adam 
''Darmschott ''  if  it  is  correctly  copied  (for  it  is  too  badly  copied 
in  the  record  to  inspire  any  confidence  that  it  is  correctly  written 
here)  amounting  to  some  $400  he  will  account  to  plaintiff  Hutti ; 
but  that  he  is  entitled  to  a  credit  for  between  $100  and  $105  with 
interest  paid  by  him  to  Hagan  for  stone  delivered. 

The  affidavit  of  Schuler  was  not  excepted  to  and  we  must  re- 
gard it,  therefore,  as  evidence,  and  notwithstanding  that  evidence, 
corroborated  as  it  is  by  appellee's  own  affidavit,  he  was  credited 
by  the  full  amount  paid  to  Young,  which  should  have  been  Long, 
and  is  not  charged  with  the  amount  of  the  note  on  Demhold,  if 
that  be  the  name,  or  any  part  thei«of.     Exceptions  were  filed  to 
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liis  report  by  appellant  but  they  were  overruled  by  the  oourt,  and 
the  amount  reported  by  the  master  as  due  to  appellee  was  do- 
creed  to  him,  which  was  palpably  erroneous. 

If  the  debt  paid  to  Young  (Long  &  Son  it  should  be)  was 
credited  to  appellee,  he  should  have  been  charged  with  the  same 
amount  for  the  note  on  Adam  Demhold.  And  if  appellee  holds 
a  debt  on  appellant  for  money  paid  to  Hagan,  he  should  hare 
proved  it. 

The  only  error  which  we  perceive  is  the  failure  to  charge  ap- 
pellee with  the  debt  on  Demhold,  as  he  was  credited  with  the  pay- 
ment to  Young,  or  Longs.  Deducting  from  the  $1,642.16  the 
amount  of  appellee's  credits,  the  above  $450.60  will  leave 
$1,191.56,  the  one-half  of  which  i&  $595.78,  and  for  that  sum  a 
judgment  should  have  been  rendered  in  favor  of  Fillion  against 
Hutti  with  interest  from  the  7th  of  April,  1865,  till  paid,  that 
being  the  date  of  the  master's  report,  less  Hutti's  costs. 

For  the  error  named,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  herewith. 

Kecord  condemned. 


Payne  v.  Munobb. 

Attorney  and  Client  —  Cluunperty. 

It  is  insisted  that  the  contract  for  retainer  was  champertous  and  void. 
The  record  contains  no  allegation  to  that  effect,  and  there  is  no  attempt 
to  prove  such  illegality.  And  the  court  will  not  presume  champerty,  nor 
infer  it  without  strong  proof. 

APPEAL   FROM    NICHOLAS    CIKCUIT    COURT. 
February  19,  1866. 

Opinion  of  the  Court  by  Judge  Duvall  : 

The  appellant's  motion  for  a  judgment  against  the  appellee  for 
money  collected  by  him  as  his  attomey-at-law  seems  to  have  been 
properly  dismissed  For  a  valuable  consideration  the  appellant 
authorized  the  appellee  to  collect  and  retain  for  his  own  use  the 
amoimt  which  he  did  collect  and  retain.  This  the  appellant's 
counsel  in  this  court  does  not  controvert.  But  he  insists  that  the 
contract  for  retainer  was  champertous  and  void.     The  record  con- 
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tains  no  allegation  of  or  attempt  to  prove  any  such  illegality. 
And  this  court  will  not  presume  champerty  nor  infer  it  without 
strong  proof.  The  proportion  between  the  amount  collected  and 
that  retained  is  the  only  fact  which  squints  at  champerty;  but 
this,  per  se,  does  not  even  tend  to  prove  it,  and  especially  as  the 
appellee's  services  in  obtaining  and  enforcing  the  judgment  in  the 
appellant's  favor,  a  portion  of  the  amount  of  which  the  appellee 
i-etained,  was  not  the  only  consideration  of  their  contract. 
Wherefore,  the  judgment  appealed  from  is  affirmed. 


MiNOB  AND  Wife  v.  Clabkson. 

Instractiont  ^  Questions  of  Law  and  Facts. 

QuestionB  of  fact  and  not  of  law  should  be  submitted  to  the  jury  by  the 
instructions. 

Answer  —  Construction  of  —  Facts  Not  AUeged  Need  Not  be  Denied. 

Giving  the  answer  tlie  most  favorable  construction  for  appellee  only 
amounts  to  an  admission  that  there  was  a  judgment  for  some  uncertain 
amount,  which  had  been  replevied  and  an  execution  had  issued  on  a  re- 
plevin bond,  but  it  cannot  be  understood  as  admitting  that  the  amount 
in  the  execution  corresponded  with  the  judgment  or  replevin  bond,  be- 
cause the  fact  is  not  alleged. 

Sale  of  Land  Under  Fieri  Facias. 

The  statute  has  only  authorized  the  sale  of  lands  under  writs  of  fieri 
facias  in  satisfaction  of  judgments  of  replevin  bonds,  which  have  the 
force  of  judgments. 

APPEAL   FROM   BOYLE   CIBCUIT  COURT. 
February  16,  1868. 

Opinion  of  the  Court  by  Judge  Petebs: 

This  action  was  brought  in  the  court  below  by  appellee  to  re- 
cover a  small  tract  of  land  in  Boyle  county  from  appellants  which 
he  claims  on  two  grounds : 

1.  By  purchase  from  the  heirs  of  Leonard  Taylor,  deceased. 
And  2.  Under  a  conveyance  from  the  sheriff  of  Boyle  county, 
who  sold  it  as  the  property  of  appellant  G.  Minor,  by  virtue  of  a 
writ  of  fieri  facias  in  his  hands  against  said  Minor  and  others. 
A  judgment  was  rendered  against  appellants  and  they  have  ap- 
pealed. 
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In  his  original  petition,  appellee  merely  alleges  that  he  is  the 
owner  of  and  entitled  to  the  possession  of  the  land  which  appellants 
wrongfully  withhold  from  him ;  but  in  an  amended  petition  which 
lie  filed  he,  in  two  paragraphs,  sets  out  his  derivation  of  title.  In 
ihe  first  he  alleges  the  land  was  patented  to  Hardwick  who  sold  it 
to  Leonard  Taylor,  that  Taylor  entered  upon  it  at  the  time  of  his 
purchase  and  held  it  for  many  years  and  up  to  his  death  adverse 
to  all  the  world,  that  he  died  intestate,  and  his  heirs  then  conveyed 
it  to  him. 

"  In  the  second  "  he  alleges  that  John  Harlan  recovered  judg- 
ment in  the  Marion  Circuit  Court  against  the  defendant  Gilbert 

Minor  and  others  for  $ ,  and  afterward  fieri  facias 

issued  upon  a  replevin  bond  taken  in  satisfaction  of  said  judg- 
ment, directed  to  the  sheriff  of  Boyle  county,  and  while  the  same 
was  in  full  force,  the  said  Gilbert  Minor  being  in  possession  of  the 
land  in  controversy,  claiming  some  sort  of  interest  in  the  same, 
gave  it  up  to  the  sheriff  to  be  sold  to  satisfy  said  debt. 

Appellants  in  their  answer  admit  that  Harlan  had  the  land 
sold  under  a  fieri  facias ;  but  deny  that  they  ever  gave  their  con- 
sent for  the  sale  or  that  the  land  was  rightfully  sold  because  they 
allege  they  only  had  an  equitable  title  to  the  same. 

The  evidence  conduces  to  show  that  the  land  in  controversy  was 
a  part  of  a  tract  purchased  by  Leonard  Taylor  from  Hardwick, 
the  patentee,  that  Taylor  entered  upon  said  tract  when  he  pur- 
chased it,  and  retained  the  possession  continuously  up  to  his 
death,  which  occurred  many  years  after  his  purchase,  that  he  died 
intestate,  and  Henley  Taylor  and  others,  the  grantors  in  the  several 
deeds  to  appellee  read  as  evidence  on  the  trial,  were  his  heirs,  and 
that  by  virtue  of  said  deeds  appellee  was  invested  with  the  legal 
title  to  said  land.  But  appellee  having  been  introduced  on  the 
trial  as  a  witness  by  appellant  proved  that  he  sold  the  land  in  con- 
troversy to  Hodge  by  parol  contract  and  put  him  in  possession 
twelve  years  before  that  time,  that  Hodge  paid  him  about  $100 
of  the  price  and  then  sold  it  to  Martin  Lay,  who  sold  it  to  appel- 
lant G.  Minor  and  put  him  in  possession  thereof,  and  that  in  1861 
or  1862,  when  the  fieri  facias  in  favor  of  Harlan  against  said 
Minor  and  others  was  in  the  hands  of  the  sheriff  of  Boyle  county, 
said  Minor  gave  up  the  land  to  be  levied  on  and  sold  by  the  sheriff 
to  satisfy  said  debt.  G.  Minor  was  also  sworn  as  a  witness  and 
denied  that  he  gave  up  the  land  to  the  sheriff  as  stated  by  the  ap- 


MiNOB  AND  Wife  v.  Clabkson.  391 


Opinion  of  the  Court. 


pellee.     Neither  the  judgment,  replevin  bond,  nor  execution  was 
offered  in  evidence  on  the  trial. 

Two  instructions  were  submitted  to  the  jury  on  motion  of  ap- 
])ellee ;  the  first  is  that  if  the  jury  believed  from  the  evidence  that 
the  land  in  controversy  is  covered  by  the  patent  to  Hardwick,  and 
that  Leonard  Taylor  more  than  twenty  years  before  the  institution 
of  this  suit  occupied  the  same,  claiming  it  as  his  own,  and  that  the 
occupation  under  his  title  was  continuous  to  the  institution  of  this 
suit,  and  that  the  plaintiff  is  invested  with  said  Taylor's  title,  they 
should  find  for  the  plaintiff  provided  it  is  covered  by  his  deed. 

Second.  If  they  believe  from  the  evidence  that  defendant  G. 
Minor  consented  to  the  levy  made  by  the  sheriff,  Geo.  W.  Doughly, 
on  the  land  in  the  controversy,  and  gave  the  same  up,  they  should 
find  for  the  plaintiff  if  they  further  believe  from  the  evidence  that 
the  sheriff's  deed  covers  the  same. 

Neither  of  these  instructions  can  be  sustained. 

In  the  first,  the  jury  are  told  if  they  believe  certain  facts  in 
relation  to  the  claim  and  occupancy  of  Leonard  Taylor,  "  and  that 
the  plaintiff  is  invested  with  his,  said  Taylor's,  title  they  should 
find  for  the  plaintiff  "  etc.,  thus  submitting  a  question  of  law  to 
the  determination  of  the  jury,  instead  of  informing  them  what 
facts  they  must  believe  from  the  evidence  to  exist  in  order  to 
invest  appellant  with  said  Taylor's  title. 

Said  instruction  is  objectionable  upon  another  ground.  Minor 
entered  upon  the  land  as  is  shown  by  the  evidence  under  a  parol 
contract  of  purchase,  and  as  there  is  no  evidence  of  any  act  done 
by  appellants  by  which  their  possession  had  become  tortious,  ap- 
pellee could  not  evict  them  by  virtue  of  his  title  derived  through 
Taylor's  heirs,  until  he  had  demanded  possession,  and  given  them 
reasonable  notice  to  quit  the  premises. 

To  sustain  the  second  instruction  the  amount  of  the  judgment, 
or  replevin  bond  and  execution,  should  have  been  shown  on  the 
trial  by  competent  evidence.  Giving  to  the  answer  the  most  favor- 
able construction  for  appellee,  it  only  amounts  to  an  admission 
that  there  was  a  judgment  for  some  uncertain  amount  which  had 
been  replevied  and  an  execution  had  issued  on  a  replevin  bond,  but 
it  cannot  be  understood  as  admitting  that  the  amount  in  the  execu- 
tion corresponded  with  the  judgment  or  replevin  bond,  because 
the  fact  is  not  alleged. 


392  Kentucky  Opinions. 


Opinion  of  the  Court. 


The  statute  has  only  authorized  the  sale  of  lands  under  writs  of 
fieri  facias  in  satisfaction  of  judgments  or  replevin  bonds  which 
liave  the  force  of  judgments. 

There  must  of  course  be  a  judgment  or  replevin  bond  to  which 
the  proceeds  of  the  sale  may  be  applied  to  make  the  sale  a  valid 
one.  Competent  evidence  should,  therefore,  have  been  introduced 
showing  that  the  execution  and  bond  corresponded.  Knights  v. 
Appelgate's  Heirs,  3  B.  Mon.  336. 

As  it  appears  that  the  surrender  of  the  land  was  by  part,  and  it 
does  not  appear  that  G.  Minor  was  present  at  the  sale  made  by  the 
sheriff,  he  was  not  estopped  to  deny  the  title  of  appellee  derived  by 
his  purchase  at  the  sheriff's  sale. 

No  cause  of  action  whatever  is  shown  against  Mrs.  Minor  and 
the  petition  as  to  her  should  be  dismissed. 

For  the  reasons  herein  stated  the  judgment  is  reversed,  and  the 
causes  remanded  for  a  new  trial  and  for  further  proceedings  con- 
sistent with  this  opinion. 


Jebu  Haklan  t\  James  Hablan  et  al. 

Insolvency  —  Preferred  Creditors  —  Assignment  —  Statute  of  2856. 

Two  essential  facts  must  exist  before  a  sale  by  a  debtor  will  operate 
as  an  assignment  for  the  benefit  of  creditors  under  the  Statute  of  1856. 
First,  the  insolvency  of  the  vendor;  second,  that  the  sale  was  made  to 
prefer  a  creditor. 

appeal    from    BOYLE    CIRCUIT    COURT. 
February  16,  1866. 

Opinion  by  the  Court: 

The  antenuptial  contract  of  July  12,  1839,  between  James 
Harlan  and  his  wife,  made  in  contemplation  of  marriage,  secures 
to  her  all  her  individual  property,  free  from  the  control  of  her 
husband,  and  provides  that  she  is  to  have  no  dower  in  his  estate, 
but  the  same  is  to  remain  entirely  imder  his  control,  free  from 
any  legal  claim  or  interest  on  her  part  as  wife.  He,  however, 
stipulated  to  support  her  during  their  joint  lives,  and  if  she  should 
survive  him  to  secure  to  her  by  will  or  otherwise  $3,000  during 
her  life  to  be  returned  to  his  estate  after  her  death. 
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The  covenant  to  support  her  was  but  undertaking  what  the 
law  would  impose  on  him  as  a  duty  when  he  became  husband,  and 
the  stipulation  to  secure  her  the  use  of  $3,000  for  her  life  was 
dependent  on  the  contingency  of  her  survivorship,  and  was  but  a 
personal  undertaking  or  covenant;  it  certainly  gave  her  no  lien 
or  other  interest  in  any  specific  property  he  then  had.  Jehu 
Harlan  sued  James  Harlan  on  a  debt  of  about  $2,600  January  19, 
1863,  and  obtained  judgment  February  6th;  sued  out  execution 
the  next  day,  which  was  returned  by  the  proper  ofBcer,  no  prop- 
erty found,  March  15,  1863. 

January  23,  1863,  James  Harlan  conveyed  to  his  wife  for  life 
all  his  slaves  in  consideration  of  said  antenuptial  contract,  and 
four  days  thereafter  conveyed  to  Charles  Engleman,  John  Engle- 
man,  and  Jacob  Harlan  his  tract  of  land  in  Boyle  county  of  380 
acres  at  $40  per  acre  cash,  as  set  out  in  the  deed  of  conveyance. 

These  gentlemen  were  the  sureties  of  James  Harlan  to  the 
Bank  of  Danville  in  the  sum  of  $3,678,  due  January  20,  1863, 
and  Charles  Engleman  and  Jacob  Harlan  were  his  sureties  in  a 
debt  of  $7,454.84,  due  April  12,  1863,  to  the  Bank  of  Kentucky. 

James  Harlan  admits  in  his  answer  he  then  owed  about  $25,000. 
His  farm  and  slaves  seems  to  have  constituted  his  entire  estate  in 
Kentucky. 

Charles  Engleman  the  day  before  the  conveyance  of  the  farm 
gave  to  James  Harlan  a  check  on  the  Branch  Bank  of  Kentucky 
at  Danville  for  $7,361.16,  which  seems  to  have  been  the  precise 
amount  of  James  Harlan's  indebtedness  to  the  bank,  in  which  said 
Engleman  and  Jacob  Harlan  were  the  sureties  when  the  interest 
for  the  unexpired  term  which  the  note  had  to  run  was  deducted 
from  it,  as  is  shown  by  the  cashier's  memorandum  of  calculation 
on  said  check.  James  Harlan  paid  said  note  with  Engleman's 
check,  although  but  little  more  than  one-third  of  the  time  which 
the  note  had  to  run  had  expired. 

The  consideration  of  the  farm  as  set  out  in  the  deed  was 
$15,200;  the  two  bank  debts  amounted  to  $11,039.16.  What 
James  Harlan  did  with  the  remainder  he  does  not  attempt  to 
show,  except  by  a  general  statement  that  he  paid  it  out  to  creditors, 
but  to  whom  he  neither  explains  by  answer  nor  proof. 

The  Englemans  and  Jacob  Harlan  say  in  their  answer  that 
John  Engleman  and  Jacob  Harlan  have  sold  tlieir  interest  in  the 
land  to  (Christian  En2:lpman  and  tVat  ho  is  the  «ole  owner. 
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Christian  Engleman  became  the  immediate^  direct  creditor  of 
James  Harlan  on  January  26,  1863,  to  the  amount  of  $7,361.16, 
hence  when  he  received  the  conveyance  of  the  land  the  next  day 
he  was  James  Harlan's  creditor  and  this  indebtedness  was  a  part 
of  the  consideration  for  the  conveyance.  That  James  Harlan 
was  then  insolvent  and  so  regarded  himself  is  most  apparent  from 
the  circumstances.  He  had  been  sued  by  Jehu  Harlan  four  days 
before  he  conveyed  all  his  slaves  to  his  wife,  imder  the  pretense 
of  complying  with  his  antenuptial  contract  of  July,  1859.  He 
sold  his  land  to  his  sureties  in  bank  eight  days  after  being  sued, 
and  settled  a  debt  then  lacking  nearly  three  months  of  being  due 
for  $7,361.16,  and  a  return  of  no  property  is  made  against  him 
before  this  debt  would  have  fallen  due. 

He  acknowledges  an  indebtedness  of  $25,000,  yet  neither  ex- 
plains nor  proves  payment  of  any  save  the  bank  debts  which  were 
less  than  half  this  amount,  and  in  this  situation  he  conveys  all  his 
tangible  property  in  Kentucky,  and  then  attempts  to  escape  from 
the  legal  conclusion  of  insolvency  by  saying  he  had  some  $25,000 
of  southern  debts  due  him  which  he  could  not  collect  because  of 
the  Civil  War  then  raging.  As  the  state  of  war,  then  not  ap- 
parently near  its  close,  rendered  these  claims  precarious  it  is 
rather  an  evidence  of  insolvency  than  of  solvency  and  aids  in 
connection  with  the  other  parts  in  explaining  the  motives  both  of 
Harlan  and  his  sureties  in  making  this  conveyance. 

This  court  has  repeatedly  said  a  man  must  be  presumed  to  have 
a  reasonable  knowledge  of  his  affairs  and  when  largely  unable  to 
pay  his  debts  must  be  presumed  to  know  his  situation;  in  this 
case,  however,  James  Harlan  discloses  his  knowledge  of  his 
affairs,  and  that  he  fully  knew  and  understood  that  his  property 
in  Kentucky  was  greatly  inadequate  to  the  payment  of  his  debts. 

The  inference  from  the  sale  of  John  Engleman  and  Jacob 
Harlan  of  their  interest  in  the  land  to  Christian  Engleman  is  that 
they  were  not  purchasing  for  their  o\vn  use,  but  the  reasonable 
inference  is  that  they  purchased  because  they  were  his  sureties 
and  by  making  the  purchase  the  debts  for  which  they  were  liable 
would  be  paid.  Christian  Engleman  doubtless  knew  that  the  debt 
to  the  Branch  Bank  of  Kentucky  was  paid,  and  his  check  l>eing  for 
the  precise  amount  of  said  debt  when  over  two  months'  interest 
should  be  deducted  raises  the  inference  that  he  must  by  some 
means  have  known  its  precise  amount  and  that  his  check  would 
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pay  it;  be  this^  however,  as  it  may,  it  made  him  a  creditor,  and, 
therefore,  the  two  essential  facts  under  our  Statute  of  1856  is 
made  out,  first,  the  insolvency  of  the  vendor ;  second,  that  the  con- 
veyance was  made  to  prefer  a  creditor,  which  it  most  unequivocally 
does  in  this  case.  The  conveyance  to  Mrs.  Harlan  is  now  of  but 
little  consequence,  as  the  slaves  have  ceased  to  be  of  value,  save  to 
show  the  animiLs  with  which  those  conveyances  were  made. 

The  conveyance  of  the  land  to  the  Englemans  and  Jacob  Harlan 
v^as  made  in  contemplation  of  insolvency  and  to  prefer  them  to 
other  creditors  and,  therefore,  comes  within  the  operation  of  the 
Statute  of  1856,  and  inured  to  the  benefit  of  all  the  creditors  of 
James  Harlan ;  the  court  should  sell  the  land,  and  divide  the  pro- 
ceeds pro  rata  among  the  creditors  of  James  Harlan  who  may 
present  their  claims  for  liquidation. 

For  these  reasons  the  judgment  dismissing  plaintiff's  petition 
must  be  reversed,  with  directions  to  the  court  below  for  further 
proceedings  in  conformity  to  this  opinion.  Mrs.  Harlan  should 
be  permitted  to  present  her  contingent  claim  and  to  have  her 
rights  adjudicated  on  equitable  principles. 


L.  SoHLOss,  Gritz  et  al.  v.  James  P.  O'Haba  et  al. 

Pleadiaga. 

Where  issue  has  been  joined  and  a  trial  had  irregularity  of  the  plead- 
ings will  not  avail  on  appeal. 

CroM-appeal  —  Nosinterested  Parties. 

Where  a  sale  and  transfer  of  goods  is  made  by  a  conveyance  binding 
on  the  transferrer,  heldy  that  no  complaint  can  be  made  on  cross-appeal 
of  that  not  injurious  to  such  party. 

APPEAL   FBOM    FRANKLIN    CIRCUIT   COURT. 
October  6,  1866. 

Opinion  of  the  Court  by  Judge  Robertson  : 

However  informal  or  even  technically  insufficient  the  pleadings 
inay  have  been  the  appellant  Ackerland  and  the  appellees  con- 
ventionally made  and  tried  the  issue  on  the  question  whether  the 
transfer  of  the  goods  by  Schloss  &  Gritz  was  constructively  fraud- 
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ulent  and  the  proceedfl  legally  distributed  under  the  Statute  of 
1856.  This  was  a  waiver  by  Ackerland  of  all  advantage  which  he 
might  have  taken  of  the  irregularity  of  the  pleadings  or  the  form 
of  the  issue.  And,  although  Schloss  and  Gritz  may  not  have 
been  formal  parties  to  that  agreement,  yet  as  they  had  transferred 
the  goods  to  Ackerland,  by  a  conveyance  binding  on  themselves, 
and,  therefore,  had  no  interest  in  the  main  question  litigated, 
they,  on  their  cross-appeal,  cannot  complain  of  that  which  is  not 
injurious  to  them.  Nor  are  they  entitled  to  a  reversal  on  the 
ground  that  no  bond  was  executed  to  them  as  nonresidents,  be- 
cause the  Code  does  not  require  any  such  bond  in  a  proceoding 
under  the  Statute  of  1856,  and  because,  also,  having  irrevocably 
alienated  all  their  interest,  they  had  no  right  to  restitution  of  the 
goods  or  indemnity  for  the  decretal  sale  of  them  even  on  a 
reversal  of  that  decree. 

The  record  sustains  the  judgment  subjecting  the  goods  to  the 
claims  of  all  the  creditors  of  Schloss  and  Gritz,  and  the  amount 
adjudged  against  them  seems  to  be  unobjectionable.  Wherefore, 
the  judgment  is  affirmed. 


Paschal  E.  Smith  et  al.  v.  A.  D.  Kelly  et  al. 

Wills  — Contest  — Verdict  of  Jury. 

Where  there  can  be  no  doubt  that  the  testator  had  a  dispoaing  mind» 
when  undisturbed  and  free  to  act  spontaneously,  and  although  there  is 
no  direct  proof  of  constraint,  or  controlling  influence  by  others,  yet, 
when  the  evidence  shows  at  least  an  equiponderance  of  probability  that 
the  document  was  not  the  voluntary  will  of  a  free  and  self-poised  mind, 
the  verdict  of  the  jury  and  the  judgment  of  the  court^  pronounced  on 
the  testimony  in  their  hearing  and  view,  must  preponderate. 

APPEAL    FKOM    HENBY    CIRCUIT    COURT. 
October  3,  1866. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  apparent  inequality  in  the  distribution  of  the  estate  among 
the  children  and  gi'andchildren  of  the  testator,  his  long-settlod 
hostility  to  unequal  wills  before  his  disability  of  body,  and  his 
consequent  isolation  and  dependence  on  the  attention  of  some  of 
his  sons  —  his  declared  discontent  at  alleged  efforts  to  mould 
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his  will,  his  expressed  anxiety  to  rid  himself  of  such  annoyances 
by  removing  to  and  buying  a  new  tract  of  land  to  be  dedicated 
at  his,  death  to  one  stock  of  his  grandchildren  —  and  his  declara- 
tion after  the  last  publication  that  his  descendants  would  be 
equally  provided  for  —  these  and  other  more  minute  circum- 
stances conduce  to  give  countenance  to  the  verdict  and  judgment 
in  the  Circuit  Court  against  the  validity  of  the  testamentary  docu- 
ment involved  in  the  issue  of  this  suit.  And,  although  there  can 
be  no  doubt  that  the  testator  had  a  disposing  mind  when  undis- 
turbed and  free  to  act  spontaneously,  and  although  also  there  is 
no  direct  proof  of  constraint  or  controlling  influence  by  others, 
yet,  as  we  think,  there  is  at  least  an  equiponderance  of  prob- 
ability that  the  document  was  not  the  voluntary  mil  of  a  free 
and  self-poised  mind. 

In  such  a  state  of  case  the  verdict  of  the  jury  and  the  judg- 
ment of  the  Circuit  Court,  founded  on  testimony  in  their  view 
and  hearing,  must  preponderate.     Harrell  v.  Harrell,  1  Duv.  203. 

Consequently  this  court  must,  as  it  does,  adjudge  that  the  con- 
tested document  is  not  the  valid  last  will  of  Abraham  Smith, 
deceased. 

Wherefore,  the  judgment  of  the  Circuit  Court  is  affirmed,  with 
instructions  to  that  court  to  certify  the  judgment  to  the  County 
Court. 


Babnes,  White  et  al.  v.  John  Teiplett. 

Verdict  Against  the  Evidence  —  New  Trial. 

There  being  no  evidence  to  sustain  plaintiff's  right  of  action  a  jury 
should  have  found  for  the  defendant;  therefore^  the  court  should  have 
awarded  the  appellant  a  new  trial. 

APPEAL  FEOM  MOKTGOMEBT  CIEOUIT  OOUBT. 
October  3,  1866. 

Opinion  of  the  Court  by  Judge  Williams  : 

There  were  but  two  witnesses  sworn  in  the  case,  Tesler  and 
Hoffman,  and  their  evidence  does  not  conflict,  but  is  consistent 
and  harmonious.  Hoffman  corroborates  Tesler  as  far  as  the  lat- 
ter deposes. 
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If  the  jury  gave  credit  to  Hoffman  their  verdict  should  have 
been  for  the  defendants;  if  they  did  not,  then  the  plaintiff  had 
not  sustained  his  right  of  action  by  evidence,  and  the  jury  should 
have  found  against  him. 

In  any  view  of  this  evidence,  the  jury  should  have  found  for 
appellants,  and  because  they  found  for  appellee  the  court  should 
have  awarded  a  new  trial. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  award 
a  new  trial,  and  for  further  proceedings. 


John  P.  Twtfobd  and  Hull  &,  Cobubn  v.  Thos.  Haseblsioo'b 

Admb. 

Decretal  Sale  of  Land  —  Title  Pasted. 

No  title  passes  to  the  purchaser  of  land,  at  a  decretal  sale,  where  the 
legal  title  holders  are  not  parties  to  the  suit. 

APPEAL  FBOM  OABTBB  CIBOUIT  COUBT. 
October  3,  1866. 

Opinion  of  the  Coubt  by  Jutxje  Williams  : 

Twyf ord,  Hull,  and  Jones  having  purchased  the  land  from  Co- 
burn  and  received  a  deed  for  it  after  Apperson  had  sold  and  con- 
veyed it  to  Cobum  were  essential  parties  to  the  suit  of  Hazelrigg, 
assignee  of  Apperson,  to  enforce  the  lien  on  Cobum's  notes 
executed  to  Apperson. 

When  Hazelrigg  brought  his  suit  two  of  the  notes  given  by 
(.^oburn  were  not  due  though  they  were  included  in  the  suit,  yet 
an  amendment  after  each  fell  due  was  essential  to  a  recovery  of 
judgment  thereon,  which  was  not  done. 

As  Twyford,  Hull  and  Jones  were  not  parties  to  Hazelrigg's 
suit,  and  as  they  held  the  legal  title,  no  title  passed  to  the  pur- 
chaser under  the  decretal  sale;  therefore,  it  should  be  set  aside. 
Jones  having  died,  his  heirs  and  representatives  are  essential 
parties.  The  judgment  is  reversed,  with  directions  to  permit  the 
parties  to  amend  their  pleadings  so  as  to  bring  all  parties  before 
the  court  and  for  further  and  full  preparation,  also  to  set  aside 
the  decretal  sale  of  the  land,  and  to  permit  Cobum  to  enforce  bis 
liens  on  the  land  as  against  Twyford,  Hull,  and  Jones,  heirs,  by- 
proper  pleadings. 
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;Maey  Cabteb  V.  John  H.  Mason,  Guardian. 

Amended  Petition  —  Notice  of  Filing. 

A  party  defendant,  presumed  to  be  in  courts  has  oonstructiye  notice 
of  an  amended  petition. 

APPEAL  FBOM  MONTGOMEBY  OIBCUIT  OOUBT. 
October  8,  1866. 

Opinion  of  the  Coubt  by  Judge  Bobebtson  : 

We  perceive  no  error  to  the  infant's  prejudice,  and  both  he 
and  his  guardian  seem  content. 

In  resting,  as  the  appellant  did,  on  the  sale  of  the  infant's  un- 
divided fourth  in  the  town  house  and  lot>  she  has  no  right  to 
complain  that  the  Circuit  Court  so  decreed. 

"Not  has  Wilson  any  available  ground  for  his  cross-appeal.  As 
he  was  a  party  defendant  presumed  to  be  in  court,  he  had  con- 
structive notice  of  the  amended  petition,  and,  moreover,  had  he 
answered  the  amendment,  this  court  can  neither  know  nor  presume 
that  he  would  have  urged  a  sale  of  the  entire  property  of  all  the 
joint  owners. 

Wherefore,  the  judgment  is  affirmed  on  both  the  original  and  the 
cross-appeal. 


Fbancis  Smith  v.  R.  Smith  and  Wife. 

Diaaolntion  of  Injunction  —  Damages  Therefrom. 

Where  it  appears  from  the  records  that  the  defendant  is  not  in  fact 
restrained  from  proceeding  against  plaintiff  on  an  order  for  an  in- 
junction damages  will  not  be  awarded. 

APPEAL  FBOM  DAVIESS  CIBOUIT  OOUBT. 
October  2,  1866. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

The  allegations  of  the  petition  are  sufficient  under  the  Civil  Code 
to  authorize  a  court  of  equity  to  interpose  and  to  ^ward  appellee 
Ellen  Smith  a  new  trial;  but  the  order  awarding  the  injunction 
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restrains  appellee  from  proceeding  with  his  execution  against  the 
estate  of  Eobert  and  James  Smith  as  well  as  against  Ellen,  although 
the  petition  contained  no  allegation  that  they  had  any  defense  to 
the  action,  and  had  shown  no  cause  for  opening  the  judgment 
against  them. 

And  the  order  appealed  from  is  in  language,  we  think,  sufficiently 
broad  and  comprehensive  to  open  the  judgment  as  to  all  the  defend- 
ants therein,  when  it  should  have  been  restricted  to  Robert  Smith, 
and  Ellen,  his  wife. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  discharge  the  injunction  so  far  as  it  operates  tp 
restrain  appellant  from  proceeding  against  the  estate  of  Robert 
and  James  Smith,  and  the  court  below  will  make  such  orders  in 
relation  to  damages  on  the  dissolution  of  the  injunction  as  may 
seem  proper.  If  it  turns  out  that  appellant  was  not  in  fact  pre- 
vented by  reason  of  the  order  for  the  injunction  from  proceeding 
against  Robert  and  James  Smith  to  collect  his  debt,  no  damages 
should  be  awarded. 


W.  J.  Boyd  v.  W.  B.  Peeston. 

Warranty  of  Jack  —  Counterclaim. 

A  covenant  of  the  warranty  of  a  jack  cannot  be  the  foundation  of  a 
counterclaim. 

APPBAI.  FROM  LEWIS  CIRCUIT  COURT. 
October  3,  1866. 

Opinion  of  the  Court  by  Judge  Robertsok  : 

In  this  action  appellant  attempted  to  make  defense  by  setting  up 
a  writing  executed  by  one  Wells  to  him  containing  a  covenant  of 
warranty  of  the  jack,  for  a  part  of  the  price  of  which  the  note  was 
executed  by  way  of  counterclaim,  and  to  which  he  made  Wells  a 
defendant.  On  the  trial  in  the  court  below,  appellee  pleaded  non 
est  factum  and  his  plea  was  sustained,  but  judgment  was  rendered 
against  .Wells,  from  which  he  appealed  to  this  court  and  reversed 
the  judgment  against  him.  1  Duv.  366.  And  it  was  then  decided 
that  said  writing  could  not  be  the  foundation  of  a  counterclaim. 
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That  was  the  only  defense  made  to  the  action  or  relied  upon  in  the 

court  helow,  and  as  that  defense  was  adjudged  insufficient  and 

ordered  to  be  dismissed^  it  stood  as  if  no  defense  had  been  made, 

and  of  course  plaintiff  below  was  entitled  to  a  judgment. 

Besides,  the  question  is  concluded  by  the  former  adjudication  of 
this  court 

Wherefore,  the  judgment  against  appellant  is  affirmed. 


B.  L.  McGiNNis  V.  T.  A.  Sobinson  et  al. 

CooTeyance  of  Land  aa  CoUateral  Security,  Only  —  Lapae  of  Time  Operates 
in  FaTor  of  Right  to  Redeem. 

Where  it  sufficiently  appears  that  the  cited  consideration  of  a  convey- 
ance was  wholly  or  chiefly  for  borrowed  money,  held,  that  such  con- 
veyance was  n»de  and  accepted  as  collateral  security  only. 

APPEAL  FBOM  WAKBEN  CIRCUIT  COUBT. 
October  2,  1866. 

Opinion  of  the  Court  by  Judge  Robertson  : 

It  sufficiently  appears  that  the  recited  consideration  of  the  con- 
veyance from  McQinnis,  the  appellant,  to  J.  A.  Bobinson,  deceased, 
whose  heirs  are  the  appellees,  was  wholly  or  chiefly  borrowed 
money.  This  fact  and  the  decedent's  levy,  forbearance,  and  re- 
peated declarations,  and  virtual  recognitions,  satisfy  this  court  that 
the  conveyance  was,  in  fact,  made  and  accepted  as  a  collateral 
security  only,  and  the  more  especially  as  this,  though  not  admitted, 
is  nevertheless  not  denied  by  the  appellees  on  their  personal 
knowledge. 

And,  as  McGinnis  continued  in  possession  of  the  land  now  in 
controversy,  the  lapse  of  time  operates  presumptively  in  favor  of 
his  right  to  redeem  rather  than  against  it. 

Whether  the  appellant  still  owes  anything  and  how  much  is  the 
only  difficult  question,  and  the  case  has  been  carelessly  prepared 
on  this  point  and  may  require  more  satisfactory  preparation  for 
securing  a  near  approach  to  precise  justice. 

As  now  presented  the  facts  authorize  the  presumption  that  the 
134  acres  sold  by  the  decedent  to  Quisenbury  for  about  $402  reim- 
26  ' 
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bursed  that  much  of  the  debt  then  due  and  left  but  a  small  balajioe. 
On  that  balance,  whatever  it  was,  the  appellant  should  be  charged 
with  interest.  But  he  should  not  be  charged  with  rent.  And  if  he 
owed  the  decedent  on  any  other  account  this,  too,  should  be  paid 
before  redemption. 

On  the  return  of  the  cause  the  balance  due,  if  any,  should  be 
ascertained  end  reported  by  a  commissioner.  And  whenever  said 
payment  shall  be  established  or  mode,  the  appellees  should  be 
required  to  reconvey  without  warranty  to  the  appellant  the  title  to 
the  land  claimed  by  him  in  this  suit. 


Daniel  &  Scott  v.  Southern  Bank  of  Kentucky  et  aL 

Execution  Sale  —  Rescission  of  Contract 

If  there  are  such  irregularities  in  the  proceedings  out  of  which  ait 
execution  sale  is  made  as  to  render  the  sale  void^  the  purchaser  mutt 
tender  back  the  property  within  a  reasonable  time  after  the  discovery  of 
the  irregularities  or  offer  a  good  and  sufficient  reason  for  not  making 
the  tender,  before  he  is  entitled  to  a  rescission  of  the  contract. 

APPEAL  FROM  MARSHALL  CIRCUIT  COURT. 
September  28,  1866. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  sheriff  of  Galloway  county,  by  virtue  of  an  execution  then 
in  his  hands  against  the  estate  of  Bryant  Downing  and  others,  sold 
the  slaves  of  said  Downing  on  a  credit  of  three  months,  two  of 
whom  appellant  Daniel  purchased  and  executed  his  bond  for  their 
price,  with  appellant  Scott  as  his  surety.  After  said  bond  matured 
the  obligors  filed  their  petition  in  equity  to  rescind  the  contract  and 
properly  enjoin  the  collection  of  the  money,  on  the  ground  that  they 
had  by  the  alleged  purchase  acquired  no  title  to  the  slaves. 

They  allege  in  their  petition  that  Downing,  pre\'ious  to  the  sale^ 
had  died,  leaving  his  .last  will,  which  had  been  properly  proved  and 
admitted  to  record,  by  which  he  had  emancipated  said  slaves,  thac 
their  parents  had  threatened  to  bring  suit  for  their  freedom,  and 
they  feared  they  would  suffer  the  loss  of  the  price  they  had  bound 
themselves  in  their  bond  to  pay,  if  its  collection  was  coerced.  They 
also  allege  that  there  were  irregularities  and  errors  in  the  proceed- 
ings to  and  at  the  sale  suflScient  to  render  it  void,  which  we  need 
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not  recite  in  eztenso^  but  which  are  relied  upon  as  additional 
grounds  for  setting  aside  the  contract. 

The  grounds  relied  upon  for  the  relief  asked  appellants  allege 
were  unknown  to  them  at  the  time  they  executed  the  bond. 

The  negroes  are  not  made  defendants  to  the  action^  and  there 
is  no  allegation  that  any  suit  had  been  instituted  by  the  negroes 
themselves,  oi  any  one  for  them,  to  establish  their  rights  of  free- 
dom, or  that  appellants  or  their  vendee  (for  it  is  conceded  in  argu- 
ment that  appellants  had  sold  them  before  they  instituted  thi-s 
action)  had  in  any  way  been  disturbed  in  the  possession  of  the 
negroes. 

But  if  the  facts  alleged  exist,  and  appellants  were  ignorant  of 
them,  in  order  to  entitle  them  to  a  rescission  they  should  have  ten- 
dered the  negroes  back  within  a  reasonable  time  after  the  discov- 
ery of  those  facts,  or  should  have  offered  a  good  and  sufficient  rea- 
son for  not  making  the  tender,  neither  of  which  they  have  done, 
and  for  this  reason,  if  for  no  other,  a  rescission  could  not  be 
adjudged. 

Moreover,  the  evidence  shows  that  appellant  Daniel  when  he 
purchased  was  apprised  of  the  existence  of  the  will  and  of  the  other 
irregularities  of  which  complaint  is  now  made,  and  urged  the  sale 
notwithstanding  and  became  the  purchaser  to  speculate  on  the 
chances. 

Appellants  have  failed  to  show  that  they  are  entitled  to  any  relief 
and  the  judgment  must,  therefore,  be  affirmed. 


G.  W.  Gray's  Admx.  v.  J.  F.  Claukson's  Exb.  et  aL 

Jurifldiction  of  Circuit  Court  —  Amount. 

Where  the  debt  after  adding  interest  and  deducting  credits  was  leea 
than  $50  at  the  time  the  action  was  begun,  the  Circuit  Court  was  without 
jurisdiction. 

APPEAL  FBOM  MEADE  CIRCUIT  COURT. 
September  27,  1866. 

Opinion  op  the  Court  by  Judge  Peters  : 

It  is  manifest  from  a  careful  figuring  up  of  principal  and  inter- 
est and  deducting  credits  that  the  amount  due  on  the  note  sued  on 
when  the  action  was  commenced  was  less  than  $60. 
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And,  therefore,  under  section  29,  Civil  Code,  as  Uie  matter  in 
controversy  at  the  commencement  of  the  action  did  not  exceed  $50 
the  Circuit  Court  did  not  have  jurisdiction,  and  the  demurt^er  to 
the  petition  should  have  been  sustained  for  that  cause. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  sustain  the  demurrer  to  the  petition,  and  for  fur- 
ther proceedings  consistent  herewith. 


Hendebson  Halgom  v.  Eli  Hall. 

Pepontions  —  Distance  from  Cottrthouae  —  EzoeptioiL 

Where  depositions  are  read  without  exceptions,  on  the  trial  of  the  case 
below,  this  court  will  presume  that  the  witnesses  resided  more  than  thirty 
miles  from  the  courthouse. 


!   > 


APPEAL  FROM   MADISON   CIRCUIT  COURT. 
June  7,  1866. 


Opinion  of  the  Court  by  Judos  Williams  : 

There  were  no  exceptions  to  the  depositions  of  appellants^  filed 
before  the  trial  was  begun;  these  depositions  had  been  read  with- 
out objections  on  a  former  trial. 

The  suit  was  pending  in  the  Perry  Circuit  Court  when  the 
depositions  were  taken,  and  it  may  be  presumed  from  their 
having  been  read  in  that  court  without  objections  that  the  witness 
resided  more  than  thirty  miles  from  the  Perry  courthouse. 

The  amendment  of  January  14,  1868,  to  section  614,  Civil 
Code,  authorized  the  taking  of  the  depositions  of  a  witness,  to  be 
read  in  chief  on  trial  of  such  where  the  witness  resides  thirty  miles 
from  the  place  where  the  court  sets  in  which  the  action  is  pending. 
It  may  well  be  questioned  whether  the  change  of  venue  to  another 
county  though  its  courthouse  might  be  within  thirty  miles  of  the 
residence  of  the  witness  could  render  incompetent  a  deposition 
competent  when  taken,  but  be  this  as  it  may,  the  only  evidence 
heard  on  the  objections  to  the  depositions  raises  the  presumption 
that  the  witness  resided  more  than  thirty  miles  from  the  court 
then  trying  the  cause;  besides  after  once  permitting  these  deposi- 
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tione  to  be  read  without  objections  it  was  a  rigid  practice  to  re- 
quire proof  that  the  witness  resided  over  thirty  miles  from  the 
then  place  of  trial  when  the  trial  had  been  entered  upon  without 
any  exceptions  being  filed  to  the  depositions. 
Because  of  this  error  the  judgment  is  reverso<l. 


W.  8.  Macbia  et  al.  v.  John  Lindeb  et  al. 

Frandvleiit  Canveyaiice  —  Deed  Lodged  for  Record  Constnictiye  Notice. 

A  conveyanoe  made  and  the  deed  lodged  in  the  clerk's  office  for  registra- 
tioii,  while  the  grantor  is  solvent,  and  before  the  creation  of  the  liability 
of  a  surety  for  the  grantor,  is  not  fraudulent. 

The  deed  operated  as  constructive  notice  from  the  time  it  was  lodged 
in  the  clerk's  office  for  registration. 

APPEAL  FBOM  FULTON  CIBCUIT  COUBT. 
September  26,  1866. 

Opinion  of  the  Court  by  Judge  Bullett: 

The  conveyances  by  John  Linder,  Sr.,  to  his  youngest  son  and 
daughter  in  1856,  like  those  previously  made  by  him  to  others  of 
his  children,  seem  to  have  been  just  and  reasonable  advancements 
of  which  no  subsequent  creditor  has  any  right  to  complain.  He 
was  but  slightly,  if  at  all,  in  debt  and  was  undoubtedly  solvent. 
He  was,  therefore,  able  to  make  these  last  advancements,  now 
causelessly  impeached,  and  for  equalization  ought  to  have  done 
so.  The  suretyship  for  which  the  appellants  are  striving  to  sub- 
ject the  lands  last  advanced  was  not  contracted  until  more  than 
two  years  after  the  date  of  the  conveyances.  To  elude  that  liabil- 
ity, therefore,  could  not  have  been  one  of  the  motives  for  the 
conveyances  which,  being  acknowledged  and  certified  on  the  day 
of  their  date,  operated  as  constructive  notice  from  the  time  of 
their  deposit  in  the  clerk's  office  for  registration.  The  time  of 
actual  registration  seems  to  have  been  merely  accidental  and  is  no 
evidence  of  fraud,  and  the  delay  could  not  have  deceived  tlu* 
appellants  whose  interest  in  the  conveyances  did  not  accrue  until 
long  after  their  actual  registration.  We  can  detect  no  fraud  nor 
see  even  a  semblance  of  it.  Wberefore,  the  judgment  of  the 
Circuit  Court  is  affirmed. 
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Commonwealth  v.  Coerell. 

Criminal  Prosecution  —  Taking  in  Obedience  of  Command  of  a  Superior  Officer. 
A  subordinate  is  not  liable  to  criminal  or  penal  proaecution,  by  taking 
of  property  under  orders  from  a  superior  military  officer. 

APPEAL  FROM  BALXABD  CIRCUIT  COURT 
June  7,  1866. 

Opinion  of  the  Court  by  Judge  Peters  : 

Appellee  took  the  horse  from  Armstrong  in  obedience  to  the 
command  of  his  superior  ofHcer  and  delivered  him  to  the  officer 
to  whom  he  was  ordered  t-o  deliver  him,  and  he  was,  as  the  evi- 
dence conduces  to  show,  put  into  the  service  of  the  government. 

We  are  not,  therefore,  prepared  to  say  that  appellee  by  the 
execution  of  an  order  of  his  superior  officer  in  precisely  the  man- 
ner he  was  commanded  to.  do  thereby  subjected  himself  to  a 
criminal  or  penal  prosecution. 

Whether  or  not  he  would  be  responsible  in  a  civil  action  to  the 
party  Avho  was  deprived  of  his  property  by  him,  although  he  did 
it  in  obedience  to  orders,  is  a  question  not  now  before  us  and 
about  which  we  express  no  opinion. 

The  judgment  of  ihe  court  below  is,  therefore,  affirmed. 


COOMES  I'.  COOMES'  DeVISEES. 

Will  —  Devise  —  Vested  Remainder  —  Survivorship. 

The  devise  was  a  vested  remainder  upon  the  testator's  death,  hence,  all 
the  surviving  children  of  the  testator,  at  his  death,  took  an  immediate 
vested  interest  which  descended  by  operation  of  law  to  their  heirs. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 
June  7,  1866. 

Opinion  of  the  Court  by  Judge  Williams: 

The  testator  by  his  last  will  directed  "  that  after  the  payment 
of  his  debts  all  the  residue  of  his  estate,  real,  personal,  and  mixed, 
should  remain  in  the  possession  of  his  vofe  for  and  during  her 
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widowhood,  the  better  to  enable  her  to  maintain  and  educate  their 
children,  and  at  her  death  the  estate  to  be  equally  divided  amang 
his  children  and  the  survivors  of  them." 

A  daughter  of  the  testator  died  after  the  decease  of  her  father 
and  before  the  termination  of  the  particular  estate  to  her  mother, 
leaving  two  children ;  these  children  seek  to  get  their  mother's  por- 
tion of  the  estate  which  appellant  resists.  The  devise  was  a 
vested  remainder  upon  testator's  death,  to  be  possessed  and  enjoyed 
upon  the  happening  of  the  nurriage  or  death  of  the  surviving 
widow,  hence  all  the  surviving  children  of  the  testator  at  his  death 
took  an  immediate,  vested  interest,  which  would  descend  by  oper- 
ation of  law  to  their  heirs-at-law  unless  otherwise  disposed  of  by 
the  legatee. 

This  being  the  view  of  the  court  below  the  judgment  is  affirmed. 


Wm.  Campbell  v.  White's  Admb. 

Actions  —  Seal  Party  in  Interest. 

1.  By  section  30  of  the  Civil  Ckxie  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest. 

Same  —  Wills  —  Ezecntor  as  Legatee. 

2.  When  the  executor  is  the  legatee  he  is  the  real  party  in  interest  in 
an  action  on  a  note  g^ven  to  the  testator. 

APPKAL  FROM   MADISON   CIRCUIT  COURT. 
June  6,  1866. 

Opinion  of  the  Court  by  Judob  Williams  : 

Campbell  made  his  note  to  Durrett  White,  due  November  11, 
1858.  Durrett  White  died  in  the  year  1861,  having  published  his 
will,  which  was  admitted  to  record  November  4,  1861,  and  the 
same  day  W.  II.  White  qualified  as  executor. 

W.  H.  White  died  early  in  the  year  1865  and  George  Denny 
administered  on  his  estate  April  3,  1865. 

Durrett  White  devised  all  his  estate,  after  the  payment  of  his 
just  debts,  to  said  W.  H.  White,  save  two  speoifio  legacies  of 
$5,000  each. 

Denny,  the  administrator,  found  this  note  on  Campbell  among 
his  decedent's  papers,  brought  suit  in  his  capacity  of  adminis- 
trator, and  avers  the  above  facts,  and  files  as  part  of  his  pleadings 
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the  will  of  the  testator  and  the  letters  testamentary  and  of  adminis- 
tration. Defendant,  Campbell,  demurred  to  the  petition  because 
no  representative  of  Durrett  White,  the  payee  in  the  note,  is  party, 
either  as  plainti£F  or  defendant ;  this  demurrer  was  overruled  and 
judgment  rendered  for  plaintiflF,  and  this  appeal  is  prosecuted  to 
reverse  it. 

By  section  30,  Oivil  Code,  "every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest"  This  court  has  uni- 
formly held  since  the  adoption  of  the  Code  that  the  beneficiary 
was  on  esaerUidl  party,  and  that  the  holder  of  the  legal  title  was  a 
proper  party,  either  plaintiff  or  defendant  By  the  common-law 
rules  only  the  party  whose  legal  rights  were  violated  could  be  a 
plaintiff,  and  if  the  beneficiary  was  at  all  mentioned  it  was  merely 
to  state  that  the  suit  was  prosecuted  for  his  benefit,  not  that  he 
should  be  a  party ;  this  rule  has  been  altered  by  the  Code,  and  the 
real  party  in  interest  must  he  plainUff. 

At  common  law  the  bequest  of  a  specific  chattel  did  not  vest  the 
title  in  the  legatee  until  the  executor  assented. 

In  this  case  W.  H.  White  was  both  the  legatee  and  executor; 
he  had  the  note  after  qualifying  as  executor  for  more  than  three 
years ;  these  facts  seem  to  raise  the  presumption  that  he  had  taken 
the  note  to  himself  as  his  personal  property,  and  that  having 
settled  the  debts  and  specific  legacies  of  his  testator,  that  no 
further  administration  was  necessary  on  Durrett  White's  estate, 
and  as  he  was  the  real  party  in  interest  it  may  now  be  presumed 
he  was  also  vested  with  the  legal  title,  and  that  the  suit  was  prop- 
erly prosecuted  by  his  administrator. 

Wherefore,  the  judgment  is  affirmed. 


Commonwealth  r.  Folie. 

Gaming  —  Sufficiency  of  Indictment. 

An  indictment  is  sufficient  if  it  specifically  apprise  the    defendant  of 
the  particular  charge  against  him. 

APPEAL   PKOM   GALLATIN    CIEOUIT    COUET. 
June  6,  1866. 

Opinion  op  the  Court  by  Judge  Marshall: 

We  do  not  know  on  what  ground  this  indictment  for  unlawful 
gaming  in  the  premises  of  another  was  adjudged  to  be  insufficient. 
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It  avers  that  on  a  day  designated  by  date,  in  the  oaunty  and  State 
aforesaid,  Folie  did  unlawfully  engage  in  and  play  divers  games 
of  cards,  being  games  of  chance,  in  the  premises  of  Van  W.  Keene 
and  Wm.  H.  Lamaram,  at  each  and  all  of  which  divers  sums  of 
money  and  property  were  bet,  won,  and  lost,  without  the  per- 
mission of  the  owner,  controller,  occupier,  or  tenant  of  said  prem- 
iseSy  contrary  to  the  statute,  etc. 

The  indictment  is  intended  to  charge  the  commission  of  the 
offense  defined  in  the  first  section  of  the  Act  of  January,  1856, 
entitled  "An  act  to  amend  chapter  42  of  the  Revised  Statutes,  title 
gaming"  (1  Stant.  Rev.  Stat  571).  We  think  it  sufficiently 
describes  and  identifies  the  offense  defined  in  the  statute.  No 
particular  objection  being  made  to  the  indictment  we  need  only  say 
that  in  our  opinion  it  is  sufficiently  specific  to  apprise  the  d^end- 
ant  of  the  particular,  charge  against  him  and  to  enable  him  to  make 
his  defense  if  he  has  any. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer  and  for  further  pro- 
ceedings. 


Reiohast  v.  TJleioh. 

Wairanty  of  Sonndiieaa  of  Hone. 

The  cause  of  action  for  the  breach  of  warranty  of  soundness  in  the  sale 
of  a  horse  is  a  cause  of  action  for  the  recovery  of  money  to  the  amount 
of  the  damages  sustained  by  reason  of  the  breach. 

Same  —  Contract 

It  is  also  a  cause  of  action  on  a  contract,  although  the  claim  is  not 
expressly  stated  to  be  du^  on  account. 

APPEAL  FBOM   JEPPBRSON  CIBOUIT   OOUBT. 
February  27,  1866. 
OpnaON  OP  THE  COTJBT  BY  JuDOE  WrLLIAMB  I 

This  is  an  appeal  by  Beichart  from  a  judgment  of  the  Oounty 
Court  of  Jefferson  county  rendered  on  a  verdict  against  him  for 
$76,  on  his  appeal  to  that  court  from  a  judgment  for  the  same 
sum  which  had  been  rendered  against  him  and  in  favor  of  Ulrioh 
by  a  justice  of  the  peace  for  Jefferson  county. 
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The  warrant  from  the  justice  and  the  testimony  given  in  the 
Ooimty  Court  show  that  the  plaintiff's  demand  was  for  $75  on  a 
warranty  of  the  soundness  of  a  horse;  and  the  testimony  shows 
that  the  horse  had  been  sold  by  the  defendant  to  the  plaintiff  for 
^75,  and  that  it  died  in  five  or  six  days  afterward,  and  as  the 
jury  had  a  right  to  find  from  the  evidence,  from  a  disease  existing 
at  the  time  of  the  sale  and  warranty  which  were  proved. 

If,  therefore,  the  justice  had  jurisdiction  of  such  a  case  which 
is  the  only  question  seriously  made  the  judgment  must  be  affirmed. 

The  Eevised  Statute  (chap.  24,  §  1),  entitled  Jurisdiction  in 
civil  matters  (Stant.  Rev.  Stat.  333),  declares  that  "  A  justice  of 
the  peace  has  original  common-law  jurisdiction  in  all  cases  of  oon- 
tract,  written  or  verbal,  expressed  or  implied,  when  the  debt  or 
damages,  exclusive  of  interest,  does  not  exceed  $60."  And  an  act 
approved  March  10,  1856  (1  Stant  Eev.  Stat  356),  declares 
^'  That  justices  of  the  peace  in  Jefferson  county  and  the  city  of 
Louisville  shall  have  original  common-law  jurisdiction  of  causes 
of  action  for  the  recovery  of  money  or  personal  property,  evi- 
denced by  writing  or  due  by  account,  where  the  amount  in  con- 
troversy does  not  exceed  $100;  and  the  proceedings  may  be  the 
same  as  are  now  had  before  said  justices,  and  appeals  may  be  prose- 
-cuted  as  in  other  cases." 

The  cause  of  action  for  the  breach  of  warranty  of  soundness  in 
the  sale  of  a  horse  is  a  cause  of  action  for  the  recovery  of  money 
to  the  amount  of  the  damages  sustained  by  reason  of  the  breach. 
It  is  also  a  cause  of  action  on  a  contract,  and  although  the  sum 
-claimed  is  not  expressly  stated  to  be  due  on  account,  but  is  claimed 
on  a  warranty  of  the  soundness  of  a  horse,  it  might  well  have  been 
stated  in  the*  form  of  an  account  for  so  much  due  or  claimed  for 
breach  of  such  warranty,  and  as  any  claim  of  damages  for  the 
breach  of  a  verbal  contract  might  be  stated  in  the  same  form,  we 
think  the  Act  of  1856,  sxipra,  should  be  understood  as  using  the 
words  "  due  by  account "  merely  to  designate  causes  of  action  on 
<?ontracts  not  evidenced  by  writing. 

This  construction  is  corroborated  and  confirmed  by  the  con- 
sideration that  by  the  Eevised  Statute  above  quoted,  justices  of 
the  peace  throughout  the  State  have  jurisdiction  in  all  cases  of 
contract  where  the  debt  or  damages  do  not  exceed  $50;  that  the 
Act  of  1856  imports  by  its  title  to  do  nothing  more  than  to  increase 
the  jurisdiction  of  justices  in  the  county  of  Jefferson  and  the  city 
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oi  Louisville;  and  that  its  tenns  do  not  neoessarilj  import  any  in- 
tention to  restrict  to  a  narrower  class  of  cases  the  jurisdiction 
which  is  increased  as  to  the  sum  involyed,  but  may  be  rationaDy 
<5on8trued  as  extending  the  jurisdiction  of  the  justices  referred  to, 
in  all  cases  in  which  they  and  all  other  justices  had  jurisdiction  by 
the  previous  statute. 

Wherefore,  the  judgment  for  the  plaintiff  in  the  warrant  is 
■af&rmed. 


Smith  v    Smith's  Admb. 

Partnership  —  Process  on  One  Member  —  Default  Judgment. 

A  defendant  on  whom  process  was  served  had  no  right  to  assume  that 
judgment  could  not  be  taken  before  the  process  was  served  on  his  partner 
and  codefendant. 

^ame  —  Counterclaim. 

A  counterclaim  may  be  set  up  by  one  partner  after  judgment  has  been 
rendered  against  the  other  by  default. 

Xachet. 

One  who  is  guilty  of  laches  cannot  complain  of  a  default  judgment 
though  mistaken  in  his  belief  of  his  rights. 

APPEAL    FitOM    JEFFEBSON    COUBT    OF    COMMON   PLEAS. 
February  26,  1866. 

Opinion  by  the  Coubt  : 

The  defendants  had  no  right  to  assume  that  the  plaintiff  would 
sue  or  had  sued  and  would  take  a  judgment  for  such  balance  only 
as  was  admitted  to  be  due  by  the  accoimt  made  out  by  themselves. 

The  defendant  on  whom  process  was  served  had  no  right  to  as- 
sume that  judgment  could  not  or  would  not  be  taken  before  the 
process  was  served  on  his  partner  and  codefendant  If  he  had 
attended  to  his  case  he  would  have  learned  that  judgment  might 
be  taken  against  himself  alone,  without  service  of  process  on  his 
codefendant.  The  defendants  having  in  reliance  upon  these  as- 
sumptionSy  or  from  some  other  cause,  failed  to  make  time^  de- 
fense or  answer  in  the  action,  and  having  shown  no  sufficient  ex- 
cuse for  this  failure,  have  no  right  to  complain  of  the  refusal  to 
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set  aside  a  valid  judgment  against  the  defendant  served  with  the 
process,  and  to  permit  the  defendants  by  joint  answer  to  set  up  a 
counterclaim,  arising  to  a  great  extent  since  the  death  of  the  in- 
testate creditor,  and  which  if  available  may  still  be  set  up  by  one 
of  the  defendants  in  the  further  prosecution  of  this  action  against 
him  —  or  if  that  be  abandoned,  may  be  set  up  in  another  action 
by  him,  if  not  by  both  of  the  present  defendants. 
Wherefore,  the  judgment  is  affirmed. 


Kender's  Admr.  r.  N.  G.  Taber. 

Statute  of  Limitationi  —  Surety. 

The  Statute  of  Limitations  will  run  in  favor  of  a  surety. 

APPEAL   FROM   FLEMING   CIRCUIT  COURT. 

February  26,  1866. 

Opinion  by  the  Court: 

This  appeal  is  prosecuted  hy  the  administrator  of  J.  A.  Kender 
to  reverse  a  judgment  which  the  court  rendered  on  the  obligation 
of  N.  G.  Taber  to  Kender,  dated  November  1,  1848,  in  which  he 
undertook  that  he  and  M.  Hedrick  would  pay  a  certain  debt  which 
Kender  and  Hedrick  then  owned  Levasser  &  Son ;  all  other  ques- 
tions were  continued  for  further  adjudication.  The  court  ad- 
judged that  Taber  was  only  surety  for  Hedrick  and  released  by  the 
Statute  of  Limitations. 

Kender  and  Hedrick  had  been  mercantile  partners,  and  when 
Kender  sold  his  interest  in  the  store  to  Hedrick  this  debt  due 
Levasser  &  Son  seems  to  have  been  the  only  indebtedness  of  the 
firm.  Hedrick  undertook  to  discharge  the  debt;  afterward  he 
made  an  agreement  with  Taber  to  become  an  ostensible  partner 
for  the  purpose  of  giving  him  both  a  better  credit  and  trade; 
whether  this  was  before  or  after  the  date  of  this  obligation  we  sup- 
pose is  of  but  little  consequence  because  as  the  debt  to  Levasser  & 
Son  had  a  prior  existence  which  Hedrick  undertook  to  discharge, 
liis  liability  to  Kender  was  anterior  to  the  arrangement  with  Taber. 
and   Taber's  ostensible  partnership   had    nothing    to    do  with 
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the  individual  credit  giveii»  ihis  larte  partner  Hedrick,  conse- 
quently whether  Taher's  ostensible  partnership  began  before  or 
after  the  date  of  this  obligation  cannot  alter  its  legal  e£Pect.  This 
statement  clearly  shows  that  Taber  undertook  as  surety  of  Hedrick 
that  the  debt  to  Levasser  &  Son  should  be  paid,  and  not  as  a  prin- 
cipal, for  it  never  was  the  debt  of  the  ostensible  firm  of  Hedrick 
ii  Taber,  but  the  individual  obligation  of  Hedrick  which  Taber 
undertook  should  be  discharged.  There  is  no  error  in  the  judg- 
ment      Wherefore,  it  is  affirmed. 


B.  F.  II  AY  WORTH  r.  E.  Ramsey. 

Motioa  to  Qiush  Sale  of  Lands  —  Statutory  Provisions. 

A  motion  made  to  set  aside  the  sale  of  lands,  for  irregularity  in  the 
acts  of  the  officers  of  the  court,  is  not  restricted  to  the  time  prertcribed 
in  chapter  36,  Rev.  Stat.  (1  Stanton,  490),  which  provides  that  ''sales 
made  under  execution  by  fraud,  cavil,  or  collusion  may  be  set  aside  on  the 
motion  of  the  person  aggrieved  or  by  bill  in  equity.  If  by  motion,  it 
must  be  commenced  within  one  year  from  the  sale."  In  the  absence  of 
fraud,  cavil,  or  collusion  this  section  would  not  apply. 

Discbaige  of  Levy  —  Venditioni  Exponas. 

Where  a  sale  of  lands  under  a  levy  isAued  legally  before  that  tiin(> 
is  discharged  by  the  release  of  the  purchaser  of  the  land  at  the  sale 
thereof,  a  subsequent  issual  of  a  venditioni  exponas  and  a  second  sale 
thereunder  is  void.  The  release  by  the  purchaser  under  the  levy  was  a 
termination  of  the  authority  of  the  sheriff  and  the  levy,  and  operated 
as  notice  to  the  defendants  in  the  execution  that  they  might  not  expect 
or  look  to  further  act  ion  of  the  sherifT  upon  that  levy. 

APPEAL    FROM    HICXMAN    CIRCUIT    COURT. 
June  6,  1867. 

Opinion  of  the  Court  by  Judge  Hardin  : 

By  the  judgment  which  this  appeal  brings  up  for  revision, 
the  Circuit  Court  set  aside  a  sale  made  by  the  sheriff  of  Hickman 
County  on  the  2d  day  of  April,  1860,  of  a  tract  of  land  containing 
IBO  acres,  which  was  sold  as  the  property  of  the  appellee,  Elijah 
Ramsey,  and  bought  by  B.  F.  Hayworth  as  administrator  of  R. 
Hamell,  at  the  price  of  $731.67 ;  and  quashed  a  writ  of  venditioni 
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exponas,  which  appears  to  have  issued  on  the  same  day  of  the  sale^ 
and  under  which  the  same  was  made. 

It  appears  that  judgments  were  recovered  by  Hamell's  adminis- 
trators  against  William  Mershow  and  said  Ramsey,  separately, 
upon  their  joint  note  for  $565,  with  interest  from  the  2d  day  of 
February,  1857,  on  which  separate  executions  issued  against  them, 
one  of  which  they,  together  with  William  Dodge,  replevied  on  the 
2d  day  of  Xovember,  1858,  the  bond  amounting  to  $646.95. 

Upon  this  bond  an  execution  was  issued  on  the  3d  day  of  Feb- 
ruary, 1859,  on  which  two  levies  seems  to  have  been  indorsed,  one 
of  them  dated  February  22,  1859,  upon  the  interest  of  Mershow 
in  a  tract  of  land  described  as  that  on  which  he  resided ;  and  the 
other  levy  dated  March  18th,  upon  223  acres  of  land  '*  on  the 
Olian  creek,  known  as  the  old  E.  Ramsey  farm." 

This  execution  appears  to  have  been  returned  March  21,  1859, 
indorsed  "  no  sale  for  want  of  bidders ;"  and  on  the  5th  of  April, 
1859,  a  venditioni  exponas  issued  commanding  the  shejriff  to 
enforce  said  levy  by  a  sale  of  the  property;  which  was  returned 
with  indorsement  that  the  sheriff  had  sold  the  property  on  the  2d 
day  of  May,  1859,  to  R.  H.  Emmerson  for  $100. 

On  the  3d  day  of  May,  1859,  another  execution  was  issued  on 
the  bond,  on  which  the  sheriff  indorsed  the  following  levy : 

"  Levied  the  within  on  W.  Mershow's  right  of  redemption,  on 
the  tract  of  land  upon  which  he  resides,  levied  on  as  the  property 
of  W.  Mershow,  May  8,  1859.'' 

And  on  the  6th  of  June,  1859,  the  sheriff  returned  the  execution 
indorsed  "  no  sale  for  want  of  bidders." 

On  the  15th  of  July,  1859,  a  venditioni  exponas  was  issued  to 
enforce  said  levy,  which  was  returned  August  4th,  1859,  indorsed 
"  no  sale  for  want  of  bidders." 

And  on  the  26th  of  September,  1859,  another  venditioni  exponas 
was  issued  commanding  the  sheriff  again  to  enforce  said  levy,  on 
which  the  sheriff  returned  that  he  sold  the  land  on  the  3d  of 
October,  1859,  and  that  "  E.  Ramsey  became  the  purchaser  at 
five  dollars  and  fifty  cents." 

Again,  an  execution  of  fieri  facias  was  issued  on  said  bond, 
dated  October  5,  1859,  on  which  the  sheriff  indorsed  the  follow- 
ing levy : 

"  Levied  the  within  on  a  tract  of  land  upon  which  W.  Mershow 
now  resides  lying  on  the  waters  of  the  Olian,  October  10,  1859." 
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And  this  execution  was  returned  indorsed  "  no  sale  for  want  of 
bidders." 

A  venditioni  exponas  was  issued  to  enforce  this  levy,  dated  the 
22d  day  of  November,  1869,  on  which  the  sheriff  made  the  fol- 
lowing return : 

"  By  virtue  of  the  within,  I  offered  for  sale  at  the  Court  House 
door  in  Clinton,  Ky.,  on  the  5th  day  of  December,  1859,  it  being 
County  Court  day,  the  within  named  land,  and  T.  Rash  became 
the  purchaser,  at  one  dollar  and  after  deducting  my  commission  of 
five  cents,  entitles  this  to  a  credit  of  95  cents. 

"  J.  D.  Harlan,  D.  S.,  for 
"  W.  Cromwell,  S.  H.  C." 

The  execution  which  was  levied  on  the  160  acres  of  land  in 
controversy  as  the  property  of  the  appellee,  Ramsey,  bears  date  the 
3d  day  of  January,  I860,  and  the  levy  was  made  the  20tli  of 
January,  1860.  To  enforce  this  levy  the  venditioni  exponas 
quashed  by  the  court  was  issued. 

But  it  appears  by  the  sheriff's  return  succeeding  the  levy  on 
the  fieri  facias,  that  he  proceeded  to  sell  the  land  on  the  5th  of 
March,  1860,  and  G.  W.  Rennick  became  the  purchaser  at  the 
price  of  fifty  cents. 

It  is  proper  to  state  in  this  connection  that  on  the  trial  of  the 
motion  the  defendants  read  in  evidence  the  following  relinquish- 
ment of  Rennick  "  which  was  admitted  to  be  genuine,  and  returned 
with  the  execution:"  "Whereas  I  became  the  purchaser  of  160  acres 
of  land,  in  Hickman  County,  Ky.,  known  as  the  Old  E.  Ramsey 
place,  for  fifty  cents  on  an  execution  in  favor  of  R.  Hamells, 
administrator,  as  E.  Ramsey  and  others  on  the  5th  day  of  March, 
1860.  Kow,  for  the  purpose  of  making  a  sale  of  said  property, 
I  do  hereby  relinquish  all  right  I  have  acquired  to  the  same  by 
virtue  of  said  sale  this  2d  day  of  April. 

Att.  S.  W.  Rennick." 

B.  L.  Bon,  D.  S. 

It  is  insisted  for  the  appellants  that  the  judgment  should  be 
reversed  on  several  grounds,  which  will  be  examined  so  far  as 
their  consideratioii  is  deemed  necessarj-. 

1.  It  is  objected  that  "  no  motion  was  ever  made."  The  fol- 
lownng  order,  made  as  of  date  the  29th  of  August,  1863,  is  deemed 
a  sufficient  answer  to  this  f>l)joction.     "  The  parties  appeared  by 
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their  attorneys,  and  by  their  agreement  the  plaintiff  filed  his 
notice  of  this  motion  duly  executed  upon  the  defendants/* 

2.  That  as  the  proceeding  was  in  effect  a  motion  to  quash  the 
sheriff's  sale^  and  was  instituted  more  than  one  year  from  the  time 
of  sale,  it  was  barred  by  the  provision,  as  to  limitation,  contained 
in  the  first  section  of  article  16  of  chapter  36,  of  the  Revised 
Statutes  (1  Stanton,  490)  ;  that  section  so  far  as  it  relates  to  this 
question  is  as  follows : 

"  Sales  made  under  execution  by  fraud,  cavil,  or  collusion 
may  be  set  aside  on  the  motion  of  any  person  aggrieved  or  by  bill 
in  equity. 

"  1.  If  by  motion,  it  must  be  commenced  within  one  year  from 
the  sale." 

This  motion  is  not  made  on  the  ground  of  "  fraud,  cavil,  or  col- 
lusion," but  for  irregularity  in  the  officers  of  the  court,  and  the 
appellee's  right  to  prosecute  the  motion,  was  not  in  our  opinion 
restricted  to  the  time  prescribed  in  the  statute  referred  to,  it  not 
being  applicable  to  this  case. 

3.  It  is  urged  for  the  appellants  that  the  sale  was  not  irregular 
or  illegal,  and  the  court,  therefore,  erred  in  setting  it  aside,  and 
this  leads  us  to  examine  some  of  the  grounds  of  the  motion,  as 
disclosed  in  the  notice,  with  the  objections  taken  thereto,  by  the 
appellant. 

1.  The  appellee  sought  to  vacate  the  sale  "  because  on  the  4th 
day  of  October,  1859,  there  issued  from  the  same  office  in  favor 
of  same  plaintiffs,  and  against  same  defendants  and  for  same  debt, 
an  execution  which  on  the  10th  day  of  October,  1859,  was  levied 
on  a  tract  of  land  belonging  to  Wm.  Mershow,  one  of  the  defend- 
ants in  said  execution,  but  which  levy  was  never  legally  disposed 
of,  which  should  have  been  done  before  the  said  execution  No. 
2,250  was  issued  and  levied  as  aforesaid." 

Although,  as  suggested  for  the  appellants,  there  is  a  discrepancy 
l>etween  the  execution  above  referred  to,  and  that  on  which  the 
levy  was  made,  under  which  the  land  was  sold,  as  to  the  name 
of  Hamell,  the  testator  of  the  plaintiffs  in  the  executions,  the 
one  stating  it  as  Caleb  Hamell  and  the  other  as  jB.  Hamell,  we 
think  the  variance  unimportant,  as  enough  appears  by  the  two 
executions  to  show  l>eyond  a  doubt  that  they  were  both  issued  for 
the  same  identical  debt.  But  admitting  this  to  be  so,  it  is  equally 
clear,  that  the  execution  stated,  as  of  date  the  4th  of  October, 
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1869,  is  the  same  mentioned  in  our  statement  of  this  case,  which 
is  dated  October  6,  1859,  and  as  also  shown  in  the  statement, 
the  levy  made  under  that  execution  was  disposed  of  and  dis- 
charged by  the  sale  made  to  Rash  on  the  5th  day  of  December, 
1859,  and  as  we  have  seen,  the  execution  which  was  levied  on  the 
land  in  controversy  did  not  issue  till  3d  of  January,  1860,  and 
was,  therefore,  legally  issued. 

2.  We  think  it  sufficiently  appears  that  the  venditioni  exponas 
No.  2,533,  under  which  the  land  was  sold,  refers  to  the  levy  made 
on  the  20th  of  January,  1860,  and  waiving  the  point  as  to  whether 
the  sale  made  on  the  2d  day  of  April,  1860,  the  day  on  which  the 
venditioni  issued  was  advertised  or  not,  as  required  by  law,  as 
well  as  the  eflFect  of  a  failure  to  advertise  it,  we  have  still  to  decide 
whether  the  sale  made  to  Rennick  on  the  5th  of  March,  1860,  did 
or  not  discharge  the  levy,  notwithstanding  the  inconsiderable  and 
almoBt  nominal  sum  for  which  it  was  made,  and  his  subsequent 
relinquishment  of  his  rights  acquired  by  that  purchase.  If  the 
levy  was  thus  discharged  the  subsequent  issual  of  the  venditioni 
exponas,  and  the  action  of  the  sheri£P  in  making  the  second  sale, 
were  alike  unauthorized.  The  clear  import  of  the  sheriff's  re- 
turn of  the  sale  to  Rennick  was  an  examination  of  the  levy,  and 
a  termination  of  the  authority  of  the  sheriff  thereby  acquired,  and 
operated  as  notice  to  the  defendants  in  the  execution  that  they 
might  not  expect  or  look  to  further  action  of  the  sheriff  upon  that 
levy,  and  was  well  calculated  to  lull  them  from  exercising  any  of 
the  rights,  which  the  law  secures  to  debtors,  in  respect  to  sales 
of  their  property  under  execution.  And  although  the  relinquish- 
ment of  Rennick  may  have  inured  to  the  benefit  of  Ramsey,  by 
removing  an  incumbrance  from  his  land,  it  did  not,  in  our  opinion, 
restore  vitality  to  a  levy,  which  by  the  action  of  the  sheriff  had 
performed  its  functions,  and  ceased  to  have  enforcible  validity  as 
such. 

As  it  results  from  this  view,  that  the  court  properly  quashed 
the  venditioni  exponas,  and  set  aside  the  sale,  the  consideration 
of  other  questions  became  unnecessary. 

Wherefore  the  judgment  is  affirmed. 

Worthirvgton  &  Joyes,  for  Appellant 

RoAman,  for  Appellee. 

27 
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Shelton  Kansdall  v.  Benj.  Tbislee. 

Demuner  — Pleadings  — Suffldent  Allegations  in  Bill  to  Quiet  Title  to  Land* 
Where  the  petitioner  fully  sets  out  and  alleges  title  and  possesaion  of 
lands,  in  a  suit  in  the  Chancery  Division  of  the  Circuit  Court  to  quiet 
title  to  said  lands,  it  is  a  sufficient  compliance  with  the  act  of  the 
Legislature  approved  March  0,  1854,  entitled  "An  act  to  quiet  the  title 
to  lands  "  which  provides  that  it  shall  be  lawful  for  any  person  having 
both  the  legal  title  and  possession  of  lands  to  institute  and  prosecute 
a  suit  by  petition  in  equity  in  the  Circuit  Court  of  the  county  where  the 
lands  or  some  part  thereof  lie,  against  any  other  person  setting  up  claim 
thereto,  etc.,  and  a  demurrer  to  the  petition  should  have  been  overruled. 

APPEAL.   FROM   MEECEB   CIRCUIT   COURT. 
June  20,  1867. 

Opinion  of  the  Court  by  Judge  Peters  : 

Taking  the  allegations  of  the  petition  as  true,  as  will  be  done 
for  the  purpose  of  the  trial  of  the  issue  of  law  raised  by  the  de- 
murrer, and  it  appears  that  appellant  has  the  legal  title  to  the 
land,  adjudged  to  him  by  a  court  of  competent  jurisdiction,  and 
was  in  the  possession  of  it  when  he  instituted  his  action ;  but  hav- 
ing failed  to  revive  the  action,  in  which  his  right  to  the  land  was 
determined,  against  appellee,  as  an  heir  of  his  mother  who  was  a 
defendant  thereto,  and  who  died  during  its  pendency,  and  under 
whom  he  entered  and  claimed,  that  he  could  not  be,  therefore^ 
properly  turned  out,  although  the  claim  of  his  mother  was  ad- 
judicated in  that  action,  and  a  judgment  rendered  adverse  to  her 
claim,  and  that  appellee  by  a  mere  technical  objection  to  the  pro- 
ceedings is  seeking  to  obtain  the  possession  from  him  without 
right.  And  npon  these  allegations  he  prays  that  his  claim  as 
between  appellee  and  himself  may  be  investigated  and  settled,  and 
for  that  purpose  makes  the  record  and  proceedings  in  the  action 
of  himself  against  Mrs.  Martha  Trisler,  mother  of  appellee,  and 
others  part  of  his  petition,  prays  for  an  injunction  enjoining  ap- 
pellee from  disturbing  him  in  the  possession  of  the  land,  and  to 
be  quited  in  his  title. 

To  the  petition  appellee  demurred,  his  demurrer  was  sustained^ 
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and  appellant  having  failed  to  amend  the  same  was  dismissed,  and 
of  the  judgment  dismissing  his  petition  appellant  complains. 

Claiming  to  have  the  legal  title  to  the  land,  of  which  appellee 
was  adjudged  to  have  been  wrongfully  dispossessed,  appellant 
could  properly  bring  his  action,  to  try  the  title,  and  even  if  he 
had  brought  his  action^  for  that  purpose,  in  the  wrong  forum,  it 
was  no  reason  under  the  Civil  Code  for  dismissing  it,  or  for  sus- 
taining a  demurrer  to  the  petition.  The  judgment  for  a  restitu- 
tion of  the  possession  did  not  necessarily  determine  his  right  to 
the  land,  that  from  all  that  appears  was  a  subject  of  litigation 
between  the  parties,  and  the  facts  stated  in  the  petition  are  suffi- 
cient to  present  that  question. 

But  we  apprehend  that  under  an  act  of  the  Legislature  ap- 
proved March  9, 1864,  entitled  '*An  Act  to  quiet  the  title  to  lands/* 
this  action  could  be  maintained,  which  provides  that  it  shall  and 
may  be  lawful  for  any  person  having  both  the  legal  title  and 
possession  of  lands  to  institute  and  prosecute  a  suit  by  petition 
in  equity  in  the  Circuit  Court  of  the  county  where  the  lands,  or 
some  part  thereof  lie,  against  any  other  person  setting  up  claim 
thereto;  and  if  the  plainti£P  shall  be  able  to  establish,  and  does 
establish,  his  title  to  said  land,  the  defendant  shall  be  by  the  court 
ordered  and  decreed  to  release  his  claim  thereto,  and  to  pay  the 
plaintiff  his  costs,  unless  the  defendant  shall  by  his  answer  dis- 
claim all  title  to  such  land  and  offer  to  give  such  release  to  the 
plaintiff;  in  which  case  the  plaintiff  pay  the  defendant  his  cost, 
except  for  special  reasons  the  court  should  otherwise  decree. 

As  appellee  set  up  claim  to  the  land  to  which  appellant  alleges 
he  had  the  legal  title,  and  is  in  the  possession  thereof,  it  seems  to 
be  just  such  a  case  as  was  intended  to  be  provided  for  by  the 
statute. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  overrule  the  demurrer,  and  for  further  proceed- 
ings consistent  with  this  opinion. 

Harlan,  Appellant. 

C.  A.  Hardin,  Appellee. 
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John  Sohoolfield's  Admb.  et  al.  v.  Patbick  H.  Clayton. 

Executors  and  Administrators  —  Delinquent  Taxes  —  Failure  to  Collect  by 
Deputy — Evidence. 

An  original  petition  charged  a  collection  of  taxes  by  the  deputy  sheriff 
of  about  $700  unaccounted  for,  which  was  traTcrsed  by  defendants. 
An  amended  petition  made  a  vague  alternative  charge  of  failure  to 
collect  the  balance  of  taxes  without  alleging  that  it  was  collectible  or  even 
a  failure  to  return  a  delinquent  tax  list.  The  answer  avers  a  certain 
portion  was  not  collectible  in  consequence  of  insolvency.  And  to  sus- 
tain that  affirmative  defendants  offered  to  prove  that  when  the  tax- 
books  were  received  by  the  deputy  eertain  taxpayers  were  insolvent 
and  still  continued  so.  Held,  that  this  proof  would  repeal  any  legal 
liability  of  negligent  failure  to  collect,  and  would  entitle  defendants  to 
exoneration  pro  tanio  and  it  was  error  to  exclude  the  proffered  testimony. 

June  1,  1867. 

Opinion  of  the  Couet  by  Jitdge  Robebtson  : 

As  the  record  shows  that  the  law  and  the  facts  were  submitted 
to  the  court,  a  jury  was  dispensed  with.  There  was,  therefore, 
no  error,  as  supposed  by  counsel,  in  rendering  the  judgment  with- 
out a  jury.  But  there  are  at  least  two  radical  errors  in  the  judg- 
ment as  rendered.  1st.  It  is  against  Farber,  personally,  when  it 
ought  to  have  been  against  him  as  administrator  of  John  School- 
field. 

2d.  As  the  original  petition  charged  a  collection  by  the  deputy 
sheriff,  J.  J.  Schoolfield,  of  all  the  taxes  which  he  undertook  to 
collect,  and  this  was  traversed  by  the  appellants,  there  could  have 
been  no  judgment  against  them  on  that  issue,  because  it  appears 
that  the  whole  balance  of  about  $700  had  never  been  collected. 
The  amended  petition  made  a  vague  alternative  charge  of  failure 
to  collect  that  balance  without  alleging  that  it  was  collectible,  or 
even  a  failure  to  return  a  delinquent  list.  The  answer  to  that 
charge  avers  that  a  certain  portion  was  not  collectible  in  conse- 
quence of  insolvency.  And,  to  sustain  that  affirmative  allegation, 
the  appellants  offered  to  prove  that,  when  the  tax-books  were  re- 
ceived by  the  deputy,  certain  taxpayers  were  insolvent,  and  still 
continued  so.  This  proof  would  repel  any  legal  liability  of  neg- 
ligent failure  to  collect.     And  would  entitle  the  appellants  to 
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exoneration  pro  tanio.  It  seems  to  this  court,  therefore,  that  the 
Circuit  Court  erred  to  their  prejudice  in  refusing  to  admit  their 
proffered  testimony  of  insolvency. 

On  these  grounds,  without  noticing  others,  we  are  of  the  opinion 
that  the  judgment  is  erroneous,  and,  therefore,  it  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Duvall,  for  Appellants. 


S.  W.  Kennedy  v,  John  D.  Mokbts  et  al. 

Atttrney  and  Client  —  Conununity  of  Interest. 

S.  W.  Kennedy  was  employed  to  defeat  a  $300,000  subscription  by 
Christian  county  to  the  Henderson  &  LouisviUe  Railroad  Company,  by 
Knight,  Bryant,  and  Thomas.  Evidence  was  conflicting  as  to  which  one 
made  the  actual  employment,  but  a  formal  protest  against  the  subscrip- 
tion was  signed  and  filed  and  the  names  of  defendants  Thomas  and 
Baker  appeared  to  same.  It  appeared  also  that  a  large  number  of  citizens 
in  the  lower  part  of  the  county  desired  to  defeat  the  subscription;  this 
being  a  community  of  interest,  there  was  a  concord  and  unity  of  action. 
The  name  of  Thomas  appearing  as  a  signer  of  the  petition  and  also  in 
the  light  of  an  employer,  a  verdict  in  his  favor  was  erroneous. 

APPEAL   FBOM    CHRISTIAN   CIECUIT   COUBT.  ./ 

June  12,  1867. 

Opinion  of  the  Court  by  Judge  Williams  : 

Although  the  bill  of  exceptions  does  not  say,  in  so  many  words, 
this  was  all  the  evidence,  yet  it  does  say  "  the  followvng  evidence 
was  introduced  and  heardf'  which  may  be  regarded  as  equivalent 
to  saying  the  case  was  heard  upon  the  followvng  evidence,  especially 
as  the  order  filing  it  says  by  leave  of  court  the  plaintiff  filed  his 
"  hill  of  exceptions  and  evidence  herein,'* 

If  it  appear  with  reasonable  certainty  that  the  bill  of  exceptions 
contains  all  the  evidence,  though  it  does  not  say  so  in  so  many 
words,  this  is  sufficient  under  section  365  of  the  Civil  Code,  and 
the  rules  in  such  cases  as  recognized  by  this  court.  There  was  no 
conflict  nor  contrariety  of  evidence  in  this  case  as  the  defendants 
offered  none.  It  was  proved  that  appellant,  at  the  instance  of 
Knight  &  Bryant,  who  were  employed  by  parties  designing  to  de- 
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feat  the  Bubscription  of  $300,000^  on  the  part  of  Ohristian  county, 
to  the  Henderson  &  Nashville  Railroad  Companj,  appeared  in  the 
County  Court;  and  with  the  aid  of  other  counsel  defeated  the  sub- 
scription^  and  the  taxation  that  would  have  been  the  consequence 
thereof,  and  that  either  Morris,  or  Thomas,  but  Enigfat  says  the 
latter  according  to  his  best  recollection,  said  to  appellant  to  make 
out  his  account  for  his  services  and  leave  it  with  Enight  &  Bryant 
and  that  it  should  be  paid. 

It  appears  the  property-holders  in  the  southern  part  of  the  county 
desired  to  defeat  this  subscription  and  that  being  a  community  of 
interest  there  was  a  concord  and  unity  of  action;  but  as  to  who 
specially  became  responsible,  may  be  difficult  to  ascertain  espe- 
cially after  several  years  have  elapsed. 

But  numbers  of  gentlemen  made  and  signed  a  formal  protest 
and  filed  it  in  the  County  Court,  and  it  is  proved  that  it  was  upon 
this  that  the  question  was  raised  and  adjudicated ;  to  this  protest 
the  names  of  the  defendants  Thomas  and  Baker  appear.  It  may 
be  fairly  presumed  from  the  circumstances  that  appellant  repre- 
sented all  these  and  that  all  were  responsible  to  him  for  his  fee, 
but  the  evidence  leaves  no  doubt  as  to  Thomas.  Had  the  jury  found 
against  any  one  of  the  defendants  we  might  not  have  felt  author- 
ized to  disturb  the  finding,  as  being  clearly  against  the  weight  of 
the  testimony,  but  as  they  found  against  the  plaintiff  as  to  all  the 
defendants,  it  is  not  only  clearly  against  the  weight  of  evidence 
but  entirely  so  without  even  the  semblance  of  evidence  to  sustain 
it,  and  the  court  should  have  set  it  aside.  Wherefore,  the  judg- 
ment is  reversed  with  direction  for  a  new  trial  and  for  further 
proceedings. 


Kennedy^  for  Appellant. 
Bodman^  for  Appellee. 
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A.  MoOlubb's  Exsz.  v.  Cohmonwxalth. 

CiiniiBAl  Law— iJfiadanMnor  — Svretiet  on  Bond  —  LiAliility  for  Fine  and 
CotU — Recognisance. 

In  miBdemeanor  cases,  the  object  in  requiring  bail,  being  to  secure  the 
performance  of  any  judgment  which  may  be  rendered  against  the  offender, 
it  is  error  to  render  judgment  for  an  amount  greater  than  the  fine  im- 
posed, and  costs  of  court,  not  exceeding  the  amount  of  the  recognizance. 
And  the  court  may  order  any  money  deposited  agreeably  in  the  line  of 
such  bail,  to  be  applied  to  the  payment  of  such  fine  and  costs. 


May  31,  1867. 

Opinion  of  the  Coubt  by  Judge  Petbbs  : 

In  misdemeanor  cases  the  object  of  requiring  bail  is  to  secure 
the  performance  of  any  judgment  which  may  be  rendered  against 
the  offender.  And  as  the  fine  imposed  is,  or  should  be  regarded, 
as  the  measure  of  the  injury  sustained  by  the  Commonwealth  for 
a  violation  of  her  laws  in  the  particular  case  in  which  it  is  im- 
posed, it  would  seem  that  all  that  could  be  required  of  the  surety 
or  could  be  properly  adjudged  against  him  when  the  defendant 
had  failed  to  surrender  himself  in  execution  of  the  judgment  ren- 
dered against  him  would  be  for  the  amount  of  the  fine  imposed, 
and  the  costs  of  the  prosecution,  not,  of  course,  exceeding  the 
amount  of  the  recognizance.  And  this  view  seems  to  harmonize 
with  the  spirit  and  intention  of  the  Criminal  Code,  for  in  section 
87  it  provides  that  upon  a  judgment  being  rendered  against  a 
defendant,  for  a  fine  and  costs,  the  court  rendering  the  judgment 
may  order  any  money  deposited  agreeably  to  the  foregoing  sec- 
tions to  be  applied  to  the  payment  thereof;"  the  money  referred 
to  as  being  deposited  is  where  money  has  been  deposited  under 
section  84,  Criminal  Code,  in  line  of  bail. 

If,  of  the  money  deposited  by  the  defendant,  only  so  much  can 
be  applied  by  the  court  having  the  custody  thereof  as  will  be 
required  to  pay  the  judgment  for  the  fine  and  costs,  there  can  be 
no  good  reason  for  making  the  surety  in  the  bail  bond  pay  any 
more.  Wherefore,  the  judgment  is  reversed,  and  the  cause  re- 
manded to  award  a  new  trial  and  for  further  proceedings  consistent 
herewith. 

Yeiser,  for  Appellant. 
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EoBT.  Scott  &  Wubtb  v.  Jambs  Bryan  &  Gbubb. 

Commercial  Paper  —  Fraudulent  Sales  —  Purchaser  in  Good  Faith. 

A  purchaser  of  a  promissory  note  in  good  faith,  for  a  valuable  con- 
sideration, before  maturity,  is  held  to  a  h<ma  fide  owner,  and  cannot 
be  deprived  of  his  right  to  invoke  a  legal  remedy  to  collect  same. 

Same  —  Estoppel — Set-off. 

Where  A.  sells  and  transfers  to  G.  the  note  of  B.  and  on  the  due  date 
of  the  note  B.  voluntarily  renews  the  note  to  C,  he  is  estopped  from 
setting  up  a  counterclaim  of  a  prior  debt  due  him  by  A.  even  though 
such  a  right  of  set- off  existed  as  to  the  original  note. 


APPEAL    FBOM    GREENUP    CIRCUIT    COURT. 
May  30,  1867. 

Opinion  of  the  Court  by  Judge  Hardin: 

Wilson,  Oulbertson  &  Co.,  a  firm  composed  of  C.  M.  Wilson, 
John  Culbertson,  Wm.  Grubb,  and  Thayer  C.  White,  executed 
their  promissory  note  to  Robert  Scott,  trustee,  for  Nancy  Garrett 
for  $2,347.75,  dated  the  first  of  September,  1852.  The  firm  whioh 
was  an  iron  manufacturing  company  was  subsequently  changed 
by  the  withdrawal  of  some  of  its  members  and  the  addition  of 
others,  and  continued  in  the  firm  name  of  Wilson,  Baird  &  Co., 
of  which  said  Grubb  was  still  a  member. 

The  company  appears  to  have  failed  in  business  in  1859.  On 
the  11th  day  of  November,  1859,  said  Robert  Scott  exhibited  his 
petition  in  equity  in  the  Greenup  Circuit  Court,  setting  forth  his 
debt  and  alleging,  among  other  matters,  that  said  Grubb  had  sold, 
assigned,  and  otherwise  disposed  of  his  property  with  the  fraudu- 
lent intent  to  cheat,  hinder,  and  delay  his  creditors,  and  had  pre- 
tended to  sell  and  assign  to  James  Bryan,  a  defendant  in  the 
action,  "  Several  thousand  dollars  in  promissory  notes  or  other 
evidences  of  debt,^'  that  these  transfers  were  not  real  bona  fide 
transactions,  but  a  mere  subterfuge  and  "  fraudulent  device  and 
shift  made  for  the  purpose  of  covering  up  so  as  to  delay  and  de- 
fraud creditors  "  and  he  prays  to  have  the  debts  attached  in  the 
hands  of  Bryan  and  subjected  to  the  payment  of  his  claim. 
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Various  other  suits  were  brought  with  attachments  against  the 
firm  of  Wilson,  Baird  &  Co.,  among  which  was  an  action  of  the 
appellant  George  Wurts,  who  alleged  in  his  petition  that  said 
Wilson,  Baird  &  Co.,  by  their  promissory  note  dated  the  2d  day 
of  July,  1859,  agreed  to  pay  to  his  order  at  the  Bank  of  Ashland, 
four  months  after  date,  $3,350,  which  was  indorsed  by  said 
Wurts  and  discounted  for  the  use  and  benefit  of  said  Wilson,  Baird 
&  Co.,  and  that  at  the  maturity  of  the  note,  said  Wilson,  Baird  k 
Co.  being  unable  to  pay  it,  he,  the  said  Wurts,  waiving  protest  and 
notice,  had  taken  it  up. 

In  the  meantime  said  Bryan  brought  an  action  against  said 
Greorge  Wurts,  Samuel  G.  Wurts,  and  Alfred  Spalding,  a  copart- 
nership trading  in  the  name  and  style  of  Wurts,  Spalding  &  Co., 
upon  two  promissory  notes,  one  of  them  executed  by  said  Wurts, 
Spalding  &  Co.  to  Bryan  for  $2,640,  dated  October  25,  1859, 
and  payable  January  1,  1860,  and  the  other  for  $84.98,  made 
payable  to  Wm.  Grubb  and  by  him  assigned  to  Bryan.  Said 
Wurts,  Spalding  &  Co.  in  their  answer  in  this  action  set  forth 
that  the  note  of  $2,540  was  executed  in  renewal  of  one  which  they 
had  before  given  to  Gnibb,  who  assigned  it  to  Bryan.  They  refer 
to  the  suit  of  Scott  attaching  the  debts  assigned  by  Grubb  to 
Brjan,  and  insist,  as  therein  alleged,  that  said  assignments  from 
Grubb  to  Bryan  were  fraudulent,  and  pray  to  set  off  said  debt 
of  $3,550,  of  Wilson^  Baird  &  Co.,  taken  up  by  George  Wurts, 
against  their  debts  in  the  hands  of  Bryan. 

The  several  suits  having  been  by  appropriate  orders  consoli- 
dated were  heard  together;  the  court  adjudged  as  between  the  ap- 
pellants, Bobert  Scott  and  George  Wurts,  and  the  appellees, 
Bryan  and  Grubb,  in  substance: 

1.  That  said  Scott's  petition  as  to  Bryan  be  dismissed,  and  said 
Brvan  permitted  to  collect  the  claims  assigned  him  by  Grubb,  the 
assignments  to  Bryan  being  adjudged  to  be  valid. 

2.  That  Bryan  recover  against  Wurts,  Spalding  &  Co.  the  debts 
claimed  in  his  action  against  them,  the  set-off  claimed  by  George 
Wurts  being  disallowed. 

As  to  the  validity  of  the  assignments  of  the  claims  from  Gnibb 
to  Bryan,  which  presents  the  principal  question  to  be  determine^l, 
no  elaborate  statement  of  the  evidence  is  claimed  necessary. 
Although  at  the  date  of  said  transfers,  the  embarrassments  of  the 
firm  of  Wilson,  Baird  &  Co.  were  sneh  as  to  induce  the  appre- 
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bension  that  Grubb  might  not  long  continue  solvent,  and  the 
evidence  conduces  to  show  that  his  intentions  in  making  the 
assignments  were  fraudulent,  we  are  impelled  to  the  conclusion 
by  what  seems  to  us  to  be  a  decided  preponderance  of  the  evidence, 
that  the  purchase  of  the  claims  was  made  hj  Bryan  in  good  faith 
and  for  a  full  and  adequate  consideration.  Independent  of  his 
answer  to  interrogatories,  rendered  legitimate  and  competent  evi- 
dence by  the  appellants,  it  sufficiently  appears  that  he  was  pecuni- 
arily able  to  buy  and  pay  for  the  debts,  and  was  led  to  propose 
to  do  so,  by  learning  that  Grubb  was  about  to  sell  them  to  anodier. 
That  he  paid  Grubb  for  the  debts  is,  we  think,  satisfactorily 
shown,  and  the  presumption  of  collusion  and  fraud  which  might 
under  other  circumstances  arise,  from  the  relationship  existing 
between  him  and  Grubb,  is  repelled  by  the  well-established  fact 
that  they  were  not  on  terms  of  intimate  personal  friendship. 

Eegarding  as  we  do  the  purchase  of  Bryan  as  having  been 
made  in  good  faith,  the  voluntary  renewal  to  him  of  the  larger 
note  which  Grubb  had  assigned  him  on  Wurtz,  Spalding  &  Co. 
operated,  in  our  opinion,  to  estop  them  from  setting  up  the  claim 
of  George  Wurts  against  Grubb,  by  way  of  set-off  as  a  bar  to 
Bryan's  action  thereon;  even  if  such  ri^t  of  set-off  had  existed 
as  to  the  original  note. 

The  note  of  $84.98  executed  to  Grubb  by  Wurts,  Spalding  & 
Co.  appears  to  have  been  assigned  to  Bryan  on  the  20th  of  June, 
1859,  and  before  the  liability  of  (George  Wurts  on  the  note  of 
Wilson,  Bard  &  Co.  in  the  Bank  of  Ashland  was  created. 

Wherefore,  perceiving  no  error  in  the  judgment  to  the  prejudice 
{Vilson,  Baird  &  Co.  in  the  Bank  of  Ashland  was  created* 


PJiister,  Irelandj  for  Appellants. 
Wm.  Corum,  for  Appellees. 
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W.  W.  Penny's  Admr.  v.  R.  Walkee's  Admb.  and  Taylor  et  al. 

Partn«rdiip  —  AdTaacements  by  Oae  Copartner. 

Partners  in  the  purchase  of  lands,  in  the  absence  of  any  agreement 
or  memorandum  to  the  contrary,  are  presumed  to  have  held  equal  inter- 
esta,  therein,  and  in  a  suit  for  a  settlement  of  accounts  this  rule  should 
apply. 

APPEAL  FROM  ANDERSON  CIRCUIT  COURT. 
June  22,  1867. 

Opinion  of  the  Court  by  Judob  Peters: 

It  is  alleged  in  the  petition  that  Taylor^  the  plainti£P  below^  one 
Sout,  and  Jno.  Uudgins,  were  partners  in  the  purchase  of  a  large 
tract  of  land  in  Washington  county,  from  the  heirs  of  Isaac  B. 
Cox;  that  during  the  continuance  of  the  partnership,  he,  Taylor, 
advanced  to  John  Hudgins  fifty  dollars  on  the  faith  of  his  interest 
in  the  land,  and  took  fr(ym  him  a  bxmd  for  the  land,  to  secure  the 
payment  of  the  amount  thus  advanced ;  afterward  John  Hudgins 
sold  his  interest  in  the  land  to  William  Hudgins,  subject  to  the 
payment  of  said  fifty  dollars.  It  is  further  alleged  that  the  whole  of 
the  land  has  long  since  been  sold,  and  the  last  installment  of  the 
price  thereof,  due  to  William  Hudgins  for  his  interest,  was  collected 

by  W.  W.  Penny  as  his  attorney  and  agent  on  the day  of , 

amounting  to  about  $420,  which  has  never  been  paid  over  to  him. 
That  Randall  Walker,  deceased,  in  his  lifetime  was  for  many 
years  the  sheriff  of  Anderson  county,  and  at  his  death  had  feo- 
bills  against  the  firm  as  sheriff  aforesaid,  for  services  rendered  for 
said  partners  owning  said  land  claim,  amounting  to  about  $80. 
That  said  Penny,  who  has  since  departed  this  life,  while  living 
agreed  with  him  to  pay  him  said  $50^  and  Wm.  Hudgins'  part 
of  the  fee-bills,  due  Walker,  out  of  the  proceeds  of  land  sales  in 
his,  Penny's,  hands,  but  the  business  was  not  consummated  before 
his  death,  and  that  B.  S.  Myres,  and  John  E.  Penny,  are  the  ad- 
ministrators of  said  W.  W.  Penny,  and  against  whom  he  asks  judg- 
ment for  the  $50,  as  aforesaid,  with  its  accruing  interest,  and  for 
the  amount  of  the  fee-bills  alleged  to  be  due  said  Walker's  personal 
representative,  he,  as  is  alleged,  having  also  died. 
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It  is  also  alleged  that  persons  styling  themselves  heirs  of  said 
I.  B.  Cox  had  some  years  previously  instituted  a  suit  in  the 
Washington  Circuit  Court  against  said  plaintiff  and  others,  to  re- 
scind the  contract  under  which  they  claimed  said  land,  and  in  the 
defense  of  said  action  the  defendants  thereto  had  necessarily  to 
engage  attomeys-at-law,  and  to  pay  the  clerk  of  the  Washington 
Circuit  Court  $29  for  a  copy  of  the  record  of  the  proceedings,  and 
paid  Judge  Kavanaugh  $30,  and  E.  T.  Brown  $60,  as  counsel  to 
defend  said  actions,  and  for  these  sums  he  prayed  judgment  against 
Pejm/s  representative.  Summons  was  actually  served  on  Hyres 
as  one  of  Penny's  administrators,  and  upon  Walker's  adminis- 
trator, and  a  warning  order  taken  against  the  two  Hudgins,  and  a 
corresponding  attorney  appointed  for  them.  None  of  the  defend- 
ants answered  but  Walker's  administrator,  who  says  he  holds  fee- 
bills  due  the  estate  of  his  intestate  by  said  Taylor,  Eout,  and  Hud- 
gins, to  the  amount  of  $66.04,  which  he  professes  to  file,  and  claims 
the  amount  thereof  —  from  Taylor  and  his  partners  —  some  of 
wliich  appear  to  have  been  due  as  early  as  1837,  and  from  that  year 
on  to  1850.    But  Walker  does  not  make  his  answer  a  cross-petition. 

Some  time  after  filing  his  petition,  Taylor  filed  an  affidavit, 
stating  that  the  facts  set  forth  in  his  petition  are  within  the  personal 
knowledge  of  John  F.  and  Wm.  Hudgins,  jr. ;  that  he  is  unable  to- 
prove  the  allegations  "  of  his  petition  except  as  shown  by  the  ex- 
hibit filed,  unless  by  the  evidence  of  said  defendants,  and  their 
statements,  if  made,  would  sustain  plaintiff's  claim  in  every  re- 
spect; and  prays  that  they  be  compelled  to  answer  said  petition, 
and  in  default  of  an  answer,  he  prays  judgment,  etc. 

In  an  amended  petition  he  alleges  the  suit  of  Cox's  heirs  against 
him  and  others  had  been  tried  and  resulted  favorably  to  the  de- 
fendants. 

The  bond  referred  to  as  an  exhibit  is  not  filed,  nor  is  it  stated  to 
have  been  lost  or  mislaid. 

Upon  final  hearing,  judgment  was  recovered  against  Penny's 
administrator  in  favor  of  Walker's  administrator  for  $66.04,  with 
interest  from  28th  of  July,  1863,  until  paid,  and  his  costs,  and  it 
was  adjudged  that  Penny^s  administrator  should  pay  Taylor  $60, 
with  interest  from  the  1st  of  January,  1848,  until  paidj  also  $29 
and  the  further  sum  of  $30,  with  interest  from  the  1st  of  August, 
1864,  and  $50,  with  interest  from  the  15th  of  May,  1866,  and 
costs.    Prom  this  judgment  Penny's  administrator  has  appealed. 
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There  are  palpable  errors  for  which  the  judgment  must  be  re- 
versed. From  Taylor's  own  statements,  Rout,  Hudgins,  and  him- 
self were  partners  in  the  purchase  of  I.  B.  Oox's  claim ;  it  is  not 
allied  that  they  were  not  equally  interested  in  the  speculation, 
and  in  the  absence  of  any  allegation  to  the  contrary,  we  must  pre- 
sume they  were  all  then  equally  interested,  and  notwithstanding  the 
alleged  partnership,  a  judgment  is  rendered  against  Penny's  repre- 
sentative  for  the  full  amount  of  Walker's  fee-bills,  of  Brown's  and 
Kavanaugh's  fees,  and  of  the  fee-bill  of  the  clerk  of  the  Washing- 
ton Circuit  Court,  when  one-third  of  each  according  to  the  al- 
legations of  the  petition  was  all  be  should  have  been  adjudged  to 
pay. 

But  we  suppose  it  was  erroneous  to  have  rendered  judgment  in 
favor  of  Walker's  representative  when  he  had  no  action  seeking 
one. 

And  before  any  judgment  should  have  been  rendered  for  the  $60 
alleged  to  have  been  secured  by  the  bond,  the  bond  should  have 
been  produced  and  filed,  or  its  absence  properly  accounted  for. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  for  further  proceedings  consistent  with  this 
o£inion. 

Draffin,  for  Appellant. 

Kavanaugh,  for  Appellees. 
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W.  Gbeen^b  Ezeoutob  and  Devisees  v.  Wm.  Watkihs  et  &L 

ParCntrsliip  —  Joint  Owners  —  Settlement  of  Accounts. 

In  a  suit  for  a  settlement  of  account  between  joint  owners  of  lands 
where  sales  have  been  made  from  time  to  time  by  one  of  the  partners 
and  no  accounting  made,  it  is  proper  to  have  the  interest  of  the  other 
partner  yalued  as  of  the  date  of  the  last  sale  made  by  the  senior  part- 
ner and  charge  the  senior  partner  with  interest  on  such  sales  made  up 
to  such  last  sale. 

In  a  settlement  as  of  a  partnership,  the  account  should  be  settled  by 
charging  the  senior  member  with  all  money  received  and  interest,  in  so 
far  as  was  used  for  his  individual  purposes,  and  the  junior  member 
should  have  a  judgment  against  him  for  this  sum,  with  a  lien  on  the 
senior  member's  undivided  interest  in  the  land  not  sold. 


APPEAL    FBOM    BBBOKINBIDOE    CIBCUIT    OOUBT. 
May  30,  18C7. 
Opinion  op  the  Coubt  by  Judge  Williams: 

The  testator,  W.  Green,  and  A.  Watkins  in  the  year  1826» 
purchased  a  large  tract  of  land  of  some  8,000  acres,  and  subse- 
quently divided  it  into  some  thirty-eight  smaller  tracts,  and 
Watkins  sold  various  of  these  to  different  purchasers,  who  com- 
menced improvements  on  their  respective  lots  or  tracts.  Qreen 
joined  in  the  conveyance  to  some,  received  portions  of  the  pur- 
chase money  from  others,  and  did  not  object  to  Watkins'  sales. 
Watkins  also  mortgaged  other  lots  of  the  land  to  some  of  his 
creditors. 

In  July,  1843,  these  mortgagees  brought  suit  for  foreclosure 
in  which  Green  was  made  party ;  the  purchasers  by  various  plead- 
ings who  had  not  obtained  a  conveyance  became  parties  and 
sought  a  conveyance. 

Green  resisted  the  foreclosure  of  the  mortgages  and  a  con- 
veyance to  the  purchasers  from  Watkins. 

Watkins  insisted  that  he  was  authorized  as  partner  and  by 
authority  from  Green  to  sell,  which  Green  denied,  and  by  their 
various  pleadings  and  cross-pleadings  their  joint  and  individual 
accounts  were  sought  to  be  adjusted. 
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After  many  years  litigation  the  court  adjudged  a  oonveyanoe 
to  the  purchasers,  from  Watkins,  allotted  to  Green  the  remainder 
of  the  unsold  and  unincumbered  land,  and  ascertained  the  re- 
mainder due  to  him  from  Watkins  and  gave  him  a  preferred 
lien  on  the  mortgaged  land  for  this  balance  over  the  mortgagees. 
Green's  executor  and  devisees  insist  that  there  were  various 
errors,  and  to  correct  which  they  prosecute  this  appeal. 

The  subdivision  of  the  land  soon  after  the  purchase  by  Green 
and  Watkins,  the  numerous  sales  of  these  smaller  lots  by  Watkins, 
Green  joining  in  the  conveyance  of  some,  and  reception  of  the 
purchase  money  of  others,  the  permitting  others  without  objec- 
tion to  improve  the  lots  so  purchased  by  them,  are  sufficient  so 
far  as  the  purchasers  are  concerned  to  raise  an  equity  in  their 
behalf  against  Green  for  the  legal  title,  and  so  far  as  they  are 
concerned,  no  error  is  perceived  in  the  judgment 

But  there  seems  to  be  a  radical  error  in  the  adjustment  of  the 
rights  of  Watkins  and  Green  as  to  the  latter. 

The  court  appointed  commissioners  to  value  the  various  sub- 
divisions of  this  land,  the  sold  and  unsold,  who  reported  October  4, 
1847,  the  value  of  each  lot  per  acre  as  of  that  date. 

Watkins  had  sold  much  of  this  land  many  years  previously 
at  prices  considerably  under  this  valuation  fixed  by  the  com- 
missioners, and  had  himself  used  nearly  all  the  purchase  money, 
yet  the  court  compelled  Green  to  take  the  imsold  and  unincum- 
bered land  at  the  valuation  of  1847,  whilst  it  charged  Watkins 
with  the  price  for  which  he  previously  sold  the  land,  and  did 
not  charge  him  interest  on  the  money. 

If  the  parties  are  to  be  regarded  as  joint  owners  merely,  and 
the  right  of  each  to  use  or  separate  his  interest  by  a  sale  should 
be  recognized,  then  Green  would  be  entitled  to  have  his  interest 
valued  as  of  the  time  Watkins  sold,  but  as  this  might  be  some- 
what impracticable,  a  nearer  approach  to  full  justice  would  per- 
haps be  to  value  the  land  allotted  to  Green  as  of  the  date  of 
Watkins'  last  sale  and  charge  Watkins  with  interest  on  his  respec- 
tive sales  up  to  that  time.  If  the  purchase  of  the  tract  originally 
by  Watkins  and  Green  should  be  regarded  as  a  partnership, 
then  the  accounts  between  these  partners  should  be  adjusted  by 
charging  Watkins  witfi  the  money  and  interest  thereon,  because 
he  has  used  and  appropriated  it  to  his  own  individual  purposes, 
at  least  so  far  as  he  has  so  used  and  appropriated  it,  and  Green 
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should  have  a  judgment  against  him  for  this,  with  a  lien  on 
Watkins'  undivided  interest  in  the  land  not  sold,  and  an  order 
of  sale  to  pay  his  judgment. 

And  so  far  as  Watkins  may  owe  Green  on  account  of  land  sold 
the  latter  he  is  entitled  to  priority  over  Watkins'  mortgagees, 
but  not  for  the  amount  of  any  balance  of  their  private  accounts 
not  connected  with  the  land  transactions ;  hence,  in  a  future  ref er- 
•ence  to  a  commissioner,  he  should  be  instructed  to  separate  the 
items  of  their  individual  accounts  connected  with  the  land  trans- 
actions from  those  not  so  connected,  and  report  a  balance  sheet 
as  to  both  character  of  accounts  between  these  parties. 

As  to  rents,  each  party  should  be  charged  with  what  they 
received  with  interest  thereon,  but  should  not  be  charged  with  such 
as  has  been  lost,  as  it  would  not  be  the  more  particular  duty  of 
the  one  than  the  other  to  collect  this. 

It  is  insisted  that  there  are  other  errors,  but  as  the  cause  must 
be  returned  and  again  referred  to  a  commissioner  for  a  report 
upon  an  entirely  different  basis  from  the  reports  now  in,  and 
additional  evidence  may  be  taken,  the  next  presentation  may  be 
very  different. 

On  a  return  of  the  cause,  the  court  should  direct  a  commissioner 
to  report  and  adjust  the  matters  between  Watkins  and  Green 
in  the  two  aspects  of  joint  owners  and  as  partners,  and  the  court 
should  adopt  the  one  which  will  the  more  nearly  do  ample  justice 
to  the  parties,  as  either  rule  might  be  regarded  as  applicable  to 
this  case. 

Wherefore,  the  judgment  is  reversed  as  between  Green's  execu- 
tor and  devisees,  and  Anselm  Watkins  and  the  mortgagees,  but 
affirmed  as  to  the  purchasers  including  Wm.  Watkins,  with  direc- 
tions for  further  proceedings  as  herein  indicated. 

lAndsey,  for  Appellants. 

Xincheloe,  for  Appellees.  '  ^ 
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H.  N.  MoBBHXAD  t;.  Banl.  Whitmsb. 

Landi  and  ConTeyaafiot^Doadt  — Conatrnction  Daacciftlon  by  Metes  and 
Bonnda. 

A  deed  expresses  "  for  a  consideration  of  $3,957/'  describes  the  land  by 
metes  and  bounds,  and  "  containing  168  acres,  1  rood  and  7  poles,  be  the 
same  more  or  less."  An  action  was  brought  for  an  unpaid  balance  due 
of  this  sum,  and  defendant  filed  an  offset  claiming  to  have  rsoeiyed 
only  148  acres  and  that  the  land  was  sold  at  $25  per  acre  and  not  for 
the  bulk  sum  as  shown  by  the  deed.  The  evidence  was  contradictory. 
The  court  held,  that  regardless  of  the  fact  of  the  sale,  which  seemed 
from  the  evidence  was  hy  the  aere,  it  did  not  appear  there  was  an  agree- 
ment that  either  party  should  acoount  for  a  deficiency  or  excess  in 
quantity,  and  the  deed  was  made  absolute. 


May  31,  1867. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

The  appellee,  who  was  plaintiff  in  the  court  below,  sold  the 
appellant  a  tract  of  land  lying  near  the  town  of  Sacramento,  in 
McLean  county,  on  the  16th  day  of  May,  1860,  and  conveyed  it 
to  him,  for  the  consideration  expressed  in  the  deed,  of  $3,957, 
the  deed  describing  the  land  by  metes  and  bounds,  and  contain- 
ing  158  acres,  one  rood,  and  seven  poles,  "  be  the  same  more  or 
less." 

This  action  was  brought  on  the  10th  day  of  August,  1863, 
to  recover  the  balance  of  a  note  of  $1,037.20,  given  by  the  appellant 
for  the  last  payment  of  the  price  of  the  land. 

The  defendant  filed  an  answer  and  subsequently  an  amendment 
thereto,  which  is  made  a  counterclaim  alleging  that  the  sale  was 
made  of  the  land  by  the  acre,  at  the  price  of  $25  per  acre,  and 
the  plaintiff  exhibiting  his  deed  and  representing  the  true  quantity 
to  be  158  acres,  one  rood,  and  seven  poles,  the  sum  of  $3,957  was 
ascertained  by  a  calculation  of  the  quantity,  so  represented,  at 
the  price  of  $25  per  acre,  and  stated  in  the  deed,  the  defendant 
not  himself  knowing  the  true  quantity,  but  confiding  in  the 
representations  of  the  plaintiff,  which  representations  he  charges 
28 
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were  false  and  fraudulently  made,  and  that  upon  an  aocurate 
survey,  the  true  quantity  of  the  land  was  found  to  be  only  148 
acres,  two  roods,  and  ten  poles,  the  tract  being  ascertained  to  be 
deficient  in  quantity,  nine  acres,  two  roods,  and  twenty-seven  poles. 

The  plaintiff  in  reply  to  the  counterclaim  denies  all  fraud 
and  misrepresentation  with  which  he  is  charged,  and  denies  that 
the  sale  was  by  the  acre,  and  alleges  it  was  a  sale  in  gross. 

The  evidence  is  contradictory,  but  from  the  testimony  of  one 
of  the  witnesses  for  the  plaintiff  it  appears  a  calculation  was 
made  when  the  deed  was  drawn.  It  is  proved  that  the  plaintiff 
himself  afterward  stated  that  the  sale  was  made  at  the  price  of 
$25  per  acre,  and  the  draftsman  of  the  deed  testifies  unequivocably 
that  the  sale  was  made  by  the  acre,  at  $25  per  acre,  the  amount  of 
$3,957,  expressed  in  the  deed,  being  the  result  of  a  calculation 
made  at  the  time.  But  while  we  think  it  appears  by  a  pre- 
ponderance of  the  evidence  that  the  sale  as  contracted  and  under- 
stood was  by  the  acre,  it  does  not  appear  that  it  was  agreed,  or 
contemplated,  that  either  party  shall  accoimt  for  any  excess  or 
deficiency  in  the  quantity  which  might  thereafter  be  ascertained^ 
and  there  is  evidence  conducing  to  show  that  the  parties  at  the 
time  understood  and  intended  to  estimate  the  tract  as  contain- 
ing the  quantity  expressed  in  the  deed,  whether  there  was  in 
fact  "  more  or  less  "  in  the  tract,  and  the  deficiency  subsequently 
ascertained  is  such  as  might  have  been  ^'reasonably  calculated 
on,  as  within  the  range  of  ordinary  contingency,'^  we  think  the 
court  properly  dismissed  the  defendant's  counterclaim  for  the 
alleged  deficiency. 

Wherefore,  the  judgment  is  affirmed. 


Sweeney  &  Tanner,  for  Appellant. 
Owen,  for  Appellee. 
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Thos.  Penny's  Admk.  v.  W.  W,  Penny's  Admb.  et  al. 

Demurrer  — Partiei  to  Snit. 

A  suit  was  filed,  in  the  nature  of  a  bill  quia  timet,  for  the  purpose  of 
litigating  the  question  of  right  to  a  debt  collected  by  an  administrator, 
there  being  a  dispute  between  the  heirs  of  two  estates  as  to  which  it 
belonged.  The  administrator  was  the  personal  representative  of  one  of 
said  estates  and  he  joined  the  personal  representative  and  heirs  of  the 
other  estate  as  defendants,  all  being  alike  interested.  Held:  That  a  de- 
murrer thereto  should  not  have  been  sustained. 


appeal  fbom  andebson  cibcuit  coubt. 
June  30,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

There  is  some  contradiction  between  the  original  petition  and 
the  amendment,  resulting  perhaps  from  a  misunderstanding  of 
the  facts,  or  unskillfulness,  on  the  part  of  the  attorney  who  drew 
the  original ;  but  the  amended  petition  was  in  the  nature  of  a  bill 
quia  timet  J  and  was  brought  for  the  purpose  of  litigating  the  ques- 
tion of  right  to  the  debt  of  $858.65  which  the  appellant,  while  ad- 
ministrator of  W.  W.  Penny,  deceaBed,  collected,  but  had  not  ac- 
counted for  in  the  settlement  of  the  estate  of  the  intestate,  which 
he  had  made,  entertaining  a  doubt,  as  he  did,  whether  the  money 
belonged  to  the  estate  of  the  intestate,  W.  W.  Penny,  or  of  the 
estate  of  Thomas  Penny,  deceased,  whose  personal  representative 
he  then  was. 

In  order,  therefore,  to  have  the  question  properly  and  finally 
adjudicated  to  which  estate  the  fund  belonged,  the  suit  was  brought 
against  the  personal  representative  and  heirs  of  W.  W.  Penny,  all 
being  alike  interested  in  a  final  adjustment  of  the  question  nec- 
essary to  settle  the  estates  of  said  decedents,  and  the  demurrer  to 
the  petition  was,  therefore,  improperly  sustained.  Wherefore,  the 
judgment  is  reversed,  and  the  cause  remanded  with  directions  to 
overrule  the  demurrer,  and  for  further  proceedings  consistent  with 
this  opinion. 

Kavanaugh,  for  Appellant. 
Draffin,  for  Appellee. 
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Douglass  Bhodus  et  al.  v.  Jno.  Ogg. 

Liena  —  Statutory  ProYifiona. 

The  allegationB  of  a  petition,  which  are  verified  by  oath  and  which 
are  sufficient  to  authorise  an  attachmenti  creates  a  lien  by  statute  from 
the  time  of  the  arrest  of  a  defendant  for  robbery  of  the  effects  of  appel- 
lant, and  he  could  prosecute  a  ciyil  action  to  enforce  the  lien. 

SYidence^Cxiniaal  Law. 

In  a  criminal  action,  conversations  between  the  plaintiff  and  a  witness 
of  defendant,  which  was  brought  out  at  the  trial  by  defendant,  is  com- 
petent evidenoe. 

Chancery  Sales  — Power  to  Set  Aside  Sales. 

Generally,  sales  made  by  the  diancellor  should  be  confirmed  before  any 
order  of  possession  to  the  purchaser  is  made,  yet  if  possession  should  be 
given,  this  will  not  deprive  the  oourt  of  the  power  to  set  aside  the  sale, 
for  any  suffleieiit  cause,  on  the  motion  of  either  party,  in  which  case 
the  purchaser  would  be  liable  for  rents  should  the  purchase  be  rejected. 


APPEAT    FBOM    MADISON    CIBOITIT    COUBT. 
June  29,  1867. 

Opinion  ojt  thjb  Coubt  by  Judge  Williams  : 

The  evidence  clearly  indicates  Abner  and  Douglass  Khodus  as 
the  two  men  who  perpetrated  the  rohbery  of  Ogg^s  money  and 
pistol. 

The  conversation  of  Ogg  with  the  witness  Wilkerson  was  drawn 
out  by  defendants  and  was  competent  evidence  and  in  it  Ogg  stated 
the  amount  of  which  he  was  robbed^  and  this  statement  is  con-' 
finned  by  other  evidence. 

The  allegations  of  the  petition  verified  by  oath  were  sufficient 
to  authorize  an  attachment  and  the  evidence  justified  the  court  in 
sustaining  it. 

The  dismissal  of  Mrs.  Mary  A.  Broadus'  cross-suit  was  correct. 

Appellee  had  a  lien  by  statute  from  the  arrest  of  the  accused  un- 
der the  charge  of  robbery  and  could  prosecute  a  civil  action  to  en- 
force it. 

The  judgment  is  for  dollars ;  there  is  neither  allegation  nor  proof 
to  show  that  the  treasury  notes,  Kentucky  Bank  paper,  and  gold 
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coin  taken  was  not  worth  as  mnoh  as  the  judgment  directs,  and  as 
the  plaintiff  went  for  a  recovery  of  that  many  dollars  in  his  peti- 
tion, we  cannot  judicially  know  he  was  not  entitled  to  a  recovery 
for  that  amount;  beddee  there  is  nothing  in  this  case  to  commend 
the  defendants  to  any  more  discretion  of  the  court. 

As  it  was  most  apparent  in  the  consolidated  causes  that  the  prop- 
erty of  the  defendants  would  be  largely  insufficient  to  pay  the 
claims,  and  considering  the  circumstances  developed  in  the  causes, 
we  cannot  determine  that  the  sale  and  delivery  of  the  land  to  the 
purchaser,  before  the  confirmation  of  the  sale,  was  erroneous ;  gen- 
erally, sales  made  by  the  chancellor  should  be  confirmed  before  any 
order  of  possession  to  the  purchaser  is  noiade,  yet  if  possession 
should  be  given  this  would  not  deprive  the  court  of  the  power  to  set 
aside  the  sale,  for  any  sufficient  cause,  on  the  motion  of  either 
party,  in  which  case  the  purchaser  would  be  liable  for  rents  should 
the  purchase  be  rejected. 

There  are  many  cases  that  will  justify  the  chancellor  in  taking 
immediate  possession  of  both  personal  and  real  estate  and  selling, 
or  renting  it,  until  sold,  and  had  such  a  motion  been  made  and  sus- 
tained by  affidavits  such  would  have  been  justified  in  this  case.  Wo 
perceive  no  reversible  error  in  this  judgment  Wherefore,  it  is 
affirmed. 


Turner,  for  Appellants. 
Bowman,  for  Appellee. 


Wm.  Taylor  v.  Thos.  Taylor. 

Binding  of  Minors  —  Summons  of  Paxc&t  or  Ntzt  Friend. 

Where  en  order  binding  out  a  minor  or  poor  children  unable  to  care 
for  themselyee  does  not  Bbow  a  summons  for  the  parent  or  next  friend, 
or  person  with  whom  they  resided,  to  appear  and  show  cause  why  said 
order  is  not  made  of  full  force  and  effect,  it  will  be  vacated  and  an- 
mined. 

APPEAL  FROM  MADISOK   CIRCUIT   COURT. 

June  26,  1867. 

Opinion  of  the  Court  by  Judge  Peters  : 

Section  2,  article  1,  chapter  64^  2  Bev.  Stat.,  p.  136,  provides 
tbat  before  an  order  shall  be  made  binding  out  any  orphan  child, 
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the  person  with  whom  he  resides  shall  be  summoned  to  show  causo 
to  the  contrary. 

Tho  order  made  hj  the  Circuit  Court  in  this  cast^  is  as  follows : 

Madison  County  Court. 

Thursday,  January  24,  1867. 

Present,  Hon.  E.  W.  Turner,  Presiding  Judge. 

Ordered  that  William  Taylor,  orphan  minor  of  color,  aged  four- 
teen years  and  six  months,  be  bound  to  Thomas  Taylor  until  ho 
shall  attain  the  age  of  twenty-one  years,  to  learn  the  art  and  mys- 
tery of  farming,  and  the  clerk  of  this  court  is  directed  to  enter  into 
covenant  with  the  said  Thomas  Taylor  according  to  law. 

It  has  been  repeatedly  held  by  diia  court  that  as  the  jurisdiction 
of  County  Courts  over  orphans  and  poor  children  whose  parents 
are  not  capable  of  bringing  them  up  in  moral  courses  is  limited, 
and  special,  orders  for  binding  such  children,  as  apprentices, 
should  state  the  facts  required  by  law,  to  give  the  court  jurisdic- 
tion. 

Tested  by  this  rule,  the  order  for  binding  the  orphan  in  this  case 
will  be  found  insufficient.  It  does  not  show  that  the  parent,  or 
next  friend,  or  person  with  whom  he  resided  had  been  summoned 
to  show  causo  to  the  contrary,  nor  does  it  show  that  the  person  to 
whom  he  was  apprenticed  was  his  former  owner  —  and  who  — 
under  section  4  of  an  act  approved  16  February,  1866,  entitled  An 
Act  to  Amend  article  1,  chapter  64,  Rev.  Stat,  title.  Master  and 
Servant,  under  certain  circumstances  may  be  preferred. 

Wherefore,  said  order  binding  said  minor  to  appellee  be  reversed 
and  must  be  annulled,  and  set  aside. 
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W.  M.  WiBB  V.  Nancy  Spbllman  et  aL 

Pleadings  —  Parties  to   Cross-Petition. 

Where  an  appellant  makes  himself  a  party  to  a  cross-petition  by  an- 
swering it,  though  the  petition  be  filed  in  one  county  before  a  change 
of  venue  is  granted  transferring  the  cause  to  another  county,  he  cannot 
claim  a  f  aUure  of  service. 

Jurisdiction     over     Estates  —  Executors     and     Administrators  —  Cltange  of 
Venue. 

A  petition  is  filed  in  one  county,  and  afterward  a  change  of  venue  is 
granted  to  another;  held  that  the  latter  court  would  have  jurisdiction 
over  an  intestate's  estate,  though  letters  of  administration  were  granted 
by  the  former  County  Court. 

APPSAI<  FBOM  TEIMBLE  CIRCUIT  COUBT. 
June  1,  1867. 
Opinion  of  the  Court  by  Jui>ge  Kobertbon: 

The  appellant,  Wibb,  made  himself  a  party  to  the  oroBS-petitioii 
of  Mitchell  and  wife  by  answering  it,  and  that  petition  having 
been  filed  in  the  Trimble  Circuit  Court  before  the  change  of 
venue  to  Oldham,  the  latter  had  jurisdiction  over  the  question 
of  settlement  and  distribution  of  the  intestate  Wibb's  estate 
although  administration  had  been  granted  in  Trimble. 

Andy  as  the  appellant,  Wibb,  was  a  distributee,  Mitchell  and 
wife  in  the  same  category  had  a  right  to  seek  such  relief  even  in 
a  suit  for  canceling  as  fraudulent  a  bill  of  sale  by  the  intestate  to 
the  appellant  of  his  slaves. 

Without  intimating  whether  the  cancellation  of  the  bill  of 
sale  was  authorized  by  the  facts  we  are  of  the  opinion  that  the 
judgment  to  that  effect  was  premature,  the  intestate's  adminis- 
trator being  a  necessary  party  to  that  issue  on  the  cross-petition 
and  never  having  been  made  a  party  to  it. 

For  this  error  alone  the  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Becord  condemned  for  want  of  index  comprehensible,  and  for 
want  of  intelligible  order. 

Harlan,  for  Appellant. 

Rodman,  for  Appellee. 
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LxBOT  L.  Litbet's  Ezb.  v.  Jane  Habdin's  £xb. 

Cominiationer's  Raport  —  Bar  to  Subsequent  Action  —  Evidence. 

In  the  settlement  of  an  estate,  the  administrators  had  a  commissioner 
appointed  to  render  an  accounting.  The  report  of  this  commissioner, 
though  never  confirmed  and  ordered  to  be  recorded,  was  not  except  e  \  t 
by  the  complainants  in  an  action  against  the  administrators  to  settle  the 
estate,  but  their  bill  was  dismissed  after  the  oommissioner*s  report  was 
filed.  This  is  held  to  be  persuasive  evidence  against  complainants,  if 
not  an  absolute  bar  to  a  subsequent  action. 

APPEAL  FBOM  WASHINGTON  CIBCUIT  COUET. 
June  28,  1867. 
Opinion  of  the  Cottbt  by  Judge  Williams: 

In  October,  1831,  the  heirs  of  B.  I.  Head,  deceased,  brought 
suit  against  the  administrators,  including  Mrs.  Hardin,  appellee, 
to  settle  the  estate,  and  for  distribution. 

The  answer  in  this  case  stated  that  there  were  still  outstanding 
liabilities  of  the  decedent  to  George  and  T.  Smith  for  $200  each. 

The  administrators  also  gave  an  account  of  assets  received  and 
money  paid  out  on  account  of  the  estate.  The  matters  were 
referred  to  a  commissioner  to  settle  and  report  a  balance  sheet, 
who  reported  that  the  administrators  had  paid  out  $1,122.56  more 
than  received,  including  the  slaves. 

When  at  the  November  term,  1842,  "by  agreement  of  the 
parties  it  is  ordered  that  this  suit  be  dismissed  without  prejudice, 
at  complainant's  costs.'' 

Mrs.  Hardin  was  the  relict  of  B.  I.  Head,  deceased,  and  at 
the  administrator's  sale  in  1822,  she  purchased  some  $534  worth 
of  property,  in  Commonwealth  Bank  paper  —  then  worth  about 
fifty  cents  to  the  dollar.  She  by  agent  confessed  judgment  on  this 
debt  at  November  term,  1823,  but  no  payment  was  coerced;  she 
afterward  married  Henry  Hardin,  when  at  the  August  term, 
1827,  the  judgment  was  revived  against  her  and  her  husband 
on  scire  facias  and  an  execution  awarded,  which  in  due  time  was 
issued  and  levied,  when  December  6,  1832,  Hardin  and  wife  filed 
a  bill  in  chancery  and  enjoined  any  further  proceedings  thereon, 
in  which  they  set  out  the  pendency  of  the  foregoing  suit  of  the 
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heirs  of  decedent  to  have  the  estate  settled,  and  averred  that  her 
dower  and  distributable  interest  would  fully  discharge  this  judg- 
ment, and  on  which  they  finally  obtained  a  perpetual  injunction. 
George  Smith  was  a  lunatic  and  brother  to  Mrs.  Hardin ;  Turner 
Smith  was  also  a  brother.  August  24,  1827,  Hardin  and  wife 
entered  into  a  covenant  with  Turner  Smith  as  committee  for 
George  Smith,  in  which  it  is  set  out  that  both  of  said  $200  debts 
belong  really  to  the  lunatic,  and  that  in  consideration  of  the  love 
they  have  toward  B.  I.  Head's  children  and  heirs  and  for  one 
dollar,  they  agree  that  the  amount  of  said  debts  should  be  de- 
ducted out  of  Mrs.  Hardin's  share,  as  heir  expectant  of  her  lunatic 
brother,  he  never  having  married.  Some  years  after  this  Turner 
Smith  died,  and  soon  after  his  lunatic  brother,  George,  also  died. 
The  administrator  of  George  sued  Turner  Smith's  administrator 
for  a  settlement  of  his  decedent's  accounts  as  committee,  and 
surcharged  several  items  of  charges  made  against  the  lunatic^ 
and  alleged  that  these  two  $200  debts  of  B.  I.  Head's  estate 
should  have  been  collected  and,  therefore,  his  estate  should  be 
held  responsibla 

Turner  Smith's  administrator  made  his  answer  a  cross-suit, 
against  Mrs.  Hardin  and  her  then  husband,  Mordecai  Hardin, 
Henry  Hardin  being  dead,  and  set  up  said  convenant  of  1827, 
and  asked  that  said  debts  of  B.  I.  Head's  estate  be  allowed  out 
of  her  share  as  heir  to  her  deceased  lunatic  brother's  estate,  and 
to  which  she  plead  her  coverture,  and  which  this  court  on  appeal 
in  7  B.  Mon.  390,  held  to  be  a  good  defense. 

The  children  and  heirs  of  B.  I.  Head  had  derived  by  descent 
from  their  ancestor  lands,  and  after  the  reversal  of  the  foregoing 
judgment  Turner  Smith's  administrator  sued  them  for  said  debts 
of  their  ancestor  to  George  Smith;  said  suit  was  abated  as  to 
all  but  Mary  Litsey  and  her  husband,  L.  L.  Litsey,  and  a  judgment 
was  rendered  against  them  which  was  paid. 

Litsey  having  died  testate,  his  executor,  January  1,  1861, 
brought  suit  on  the  administration  bond  executed  in  1822,  by 
B.  I.  Head's  administrators  averring  a  devastavit  and  seeking  to 
hold  them  responsible  for  the  amount  which  his  testator  had  paid 
on  these  debts  to  George  Smith. 

All  these  proceedings  were  set  up  either  by  petition  or  answer 
and  Mrs.  Hardin,  the  then  only  surviving  administrator  of  B.  I. 
Head  and  who  died  pending  the  suit,  also  set  up  that  she  had 
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never  gotten  what  was  exempt  from  sale  and  due  her  as  surviv- 
ing widow^  and  that  this  would  amount  to  as  much  as  her  pur- 
chase^ or  nearly  so^  at  the  sale  of  her  deceased  husband's  estate. 

The  court  dismissed  this  petition,  and  Litsey's  executor  seeks, 
a  reversal. 

Litsey  and  wife  were  complainants  in  the  original  bill  filed 
by  heirs  of  B.  I.  Head  to  have  a  settlement  and  distribution  of 
B.  I.  Head's  estate,  and  which  was  dismissed  in  the  year  of  1842. 

The  settlement  then  made  by  the  commissioner,  although  never 
confirmed  and  ordered  to  be  recorded,  yet  was  not  excepted  to  by 
the  complainants,  and  as  they  dismissed  their  bill  after  the  com- 
missioner's report  was  filed,  it  is  most  persuasive  evidence  against 
them,  if  not  an  absolute  bar. 

The  judgment  perpetually  enjoining  any  further  proceedings 
against  Mrs.  Hardin,  and  her  then  husband,  Harry  Hardin,  has 
never  been  reversed,  and  is  still  in  full  force,  and  however 
erroneous  it  may  have  been,  we  have  now  no  power  to  correct  it. 
These  debts  then  held  by  Turner  Smith  as  commiltee  for  his 
brother  George  and  in  his  own  name  were  brought  to  view  in  that 
suit,  and  as  the  heirs  of  B.  I.  Head  had  derived  land  by  descent, 
they  should  have  known  and  understood  their  responsibility  for 
said  debts,  and  sought  to  have  them  paid,  if  there  was  then  per- 
sonal assets  in  the  administrator's  hands. 

But  if  they  were  lulled  from  so  doing  by  the  contract  of  1827 
between  Mrs.  Hardin  and  her  husband,  Henry,  and  Turner  Smith, 
still  after  the  reversal  of  that  case  in  1847,  either  a  personal 
remedy  against  Henry  Hardin's  estate  on  that  covenant,  as  sug- 
gested by  this  court,  or  a  suit  against  the  administrators  of  B.  I. 
Head,  if  such  suit  could  have  been  maintained,  remained  open  to 
them. 

Under  all  these  circumstances,  we  concur  with  the  court  below 
in  dismissing  the  petition  of  appellant,  and  this  whether  there  be 
an  actual  bar  by  lapse  of  time  or  not. 

Wherefore,  the  judgment  is  affirmed,  and  this  will  end  a  litiga- 
tion which  in  one  shape  and  another  has  existed  for  nearly  half  a 
•century,  and  has  survived  all  the  original  parties. 

Brown,  for  Appellant. 

Craddock,  for  Appellee. 

Judge  Hardin  not  sitting  in  this  case. 
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A.  H.  BowMAK  et  aL  v.  C.  Utuey  et  al. 


Deed  of  Tratt  — Life  EeUte  — Notice  to 

The  reoording  of  a  deed  of  trust,  oonveying  a.  life  estate,  is  oonstructive 
notiee  to  remeindennen  and  will  not  be  abrogated  after  being  acted  on 
for  nine  years  without  objection. 

Xsncntor  — Payment  of  Legacy — ^Improvident  Uae. 

The  testator  haa  the  rig^t  to  pay  over  to  the  legatee  assets  in  hia 
hands.  If  there  is  danger  of  improyident  use  and  waste  of  the  fund,  the 
remaindermen  had  the  right  alone  to  prevent  it. 

Same  — Settlement  with  Connty  Covrt  —  Fnad  Held  aa  Tmatee  and  not 
aa  Szecvtor. 

After  a  settlement  with  the  County  Court  the  executor  holds  funds 
belonging  to  the  estate  as  trustee  and  not  as  executor. 

APPEAL   FBOM   MEBCEB   OIBCUIT   COUBT. 
June  30,  1867. 
OlTNIOK  OF  THE  CoUBT  BY  JuDOE  WiLLIAMS I 

The  deed  of  trust  to  Bobbins  executed  November  23,  1853,  by 
Nancy  Utley,  the  surviving  relict  of  the  testator,  Josiah  Utley, 
seems  to  have  been  made  at  the  instance  of  some  of  those  entitled 
to  the  remainder  after  her  death ;  at  least  it  was  known  by  several 
and  seems  never  to  have  been  objected  to  by  any  of  them  imtil  after 
her  death  and  the  insolvency  of  Bobbins,  the  trustee.  It  was  wit- 
nessed by  Jacob,  the  husband  of  the  legatee  Mary  Bouter ;  some  of 
the  receipts  for  interest  paid  by  Bobbins  after  said  deed  was  made 
to  the  widow  were  witnessed  by  others ;  thus  they  had  actual  notice 
of  the  deed ;  besides  all  had  constructive  notice  from  the  recording 
of  it  in  the  proper  office. 

After  it  had  thus  been  made  and  acted  on  without  objections  on 
the  part  of  those  in  remainder  for  a  period  of  nine  years  it  would 
take  strong  circumstances  to  authorize  its  abrogation^  if  indeed  it 
could  be  done  at  all. 

This  is  also  fortified  by  the  County  Court  settlement  in  the  year 
of  1857  by  Bobbins,  as  executor  of  the  estate  in  which  he  was  al- 
lowed the  payment  of  $1,800,  as  witnessed  by  the  widow's  receipt 
of  February  7,  1854,  and  which  has  been  permitted  to  stand  with- 
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out  objection  or  attempt  to  reverse  it  and  no  attempt  to  surcharge 
it, in  this  suit  is  now  made. 

As  the  widow  was  entitled  under  the  will  to  a  life  estate  to  one* 
third  of  the  real  and  personal  estate  of  the  testator  the  executor 
had  the  undoubted  right  to  pay  over  to  her  one-third  of  the  assets  in 
his  hands.  If  there  was  danger  of  her  improvident  use  and  waste 
of  these  funds  the  remaindermen  had  a  legal  remedy  to  prevent 
this  as  their  rights  alone  would  be  violated ;  with  this  the  executor 
had  nothing  to  do  hence  had  no  remedy. 

After  the  County  Court  settlement  the  fund  belonging  to  her 
for  life  was  in  Bobbins'  hands  as  trustee  and  not  as  executor,  hence 
his  sureties  in  his  executor's  bond  are  not  liable  for  his  defalcation 
as  trustee,  and  as  there  was  none,  as  executor  made  out^  the  judg* 
ment  is  radically  erroneous.  Wherefore,  it  is  reversed  with  direc- 
tions to  dismiss  absolutely  appellee's  petition  against  Bowman  and 
Lamme,  and  to  render  a  personal  judgment  alone  against  Bobbins^ 
as  trustee,  and  not  as  executor. 


Jane  Lowden  v.  L.  F.  Boulmobe  ^t  al. 

Attachment  —  Deed  Lodged  for  Record  Before  Attachment  Issue  —  Fraudu- 
lent or  Voluntary  Conveyance  —  Pleading. 

When  land  has  been  sold  and  deed  lodged  for  record  before  an  at- 
tachment issues  and  there  is  no  pleading  in  the  cause  assailing  the  deed 
as  fraudulent  or  voluntary,  the  attachment  will  be  discharged. 

Minors  —  Next  Friend  —  Defense. 

A  next  friend  cannot  defend  for  minor  children;  none  but  a  guardian 
can  do  this. 


APPEAL  FROM  HENBT  OIBCUIT  COtJBT. 
June  21,  1867. 

Opinion  of  the  Court  by  Judge  Williams  : 

The  deed  of  April  23,  1864,  of  J.  H.  Lowden  to  his  wife  and 
children  for  the  land  attached  was  lodged  for  record  before  these 
suits  were  brought  by  his  creditors  and  the  issual  of  the  attach- 
ments. No  pleading  in  the  causes  assail  this  deed  as  either  fraudu- 
lent or  voluntary;  and  notwithstanding  the  mere  nominal  valuable 
consideration  of  one  dollar,  and  then  the  love  and  affection  for  his 
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wife  and  children  is  set  out  in  the  deed,  yet  appellant  in  her  peti- 
tion to  become  a  party  sets  out  that  it  was  upon  a  valuable  consider- 
ation, that  is  the  sale  of  her  own  real  estate  derived  from  her  father 
with  a  promise  by  her  husband  to  vest  its  proceeds  in  other  lands 
for  her. 

All  but  one  of  the  children  were  minors ;  therefore,  upon  the  fil- 
ing of  their  petition  the  plaintiffs  should  have  been  ordered  to  make 
them  parties.  Process,  service,  and  guardian  ad  litem  should  have 
be€OL  had  and  then  unless  the  deed  had  been  assailed  the  attach- 
ments should  have  been  discharged  as  to  this  land. 

We  cannot  determine  upon  the  petition,  which  was  regarded  as 
their  answer,  and  exhibits  of  Mrs.  Lowden  and  her  children  that 
aaid.deed  was  either  fraudulent  or  voluntary. 

Nor  could  she  as  next  friend  defend  for  her  minor  children; 
none  but  guardian  can  do  this. 

The  judgment  ordering  a  sale  of  the  land  was  erroneous  and  is, 
therefore,  reversed  with  directions  for  further  proceedings  as  herein 
indicated. 


Baeney  McEleouoe  v.  Commonwealth. 

Appeal  —  Mifdemejuior  —  Time  in  Which  to  File  Record  —  DiimiBsal. 

In  a  prosecution  for  a  misdemeanor,  an  appeal  cannot  be  maintained 
unless  the  record  is  lodged  in  the  office  of  the  clerk  of  the  Court  of  Ap- 
peals within  sixty  days  after  the  judgment  is  rendered. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 
June  4,  1867. 

Opinion  of  the  Court  by  Judge  Peters: 

Judgment  was  rendered  in  this  case  on  the  3d  of  January,  1866, 
and  the  appellant's  motion  for  a  new  trial  was  overruled  on  the 
29th  of  the  same  month ;  and  it  appears  from  the  indorsement  of 
the  clerk  of  this  court  that  the  record  was  filed  in  his  office  on  the 
25th  of  January,  1867,  so  that  more  than  one  year  elapsed  from  ike 
rendition  of  the  final  judgment  until  the  record  was  lodged  with 
the  clerk  of  this  court. 

Section  343,  Criminal  Code,  provides  that  the  appeal  should  be 
prayed  during  the  term  at  which  the  judgment  was  rendered  and 
shall  be  granted  upon  the  condition  that  the  record  is  lodged  in  the 
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clerk's  office  of  the  Court  of  Appeals  within  sixty  days  after  the- 
judgment 

It  is  apparent  from  this  section  of  the  Criminal  Code,  and  it 
has  been  so  ruled  by  this  court  that,  in  a  prosecution  for  a  misde- 
meaner^  an  appeal  cannot  be  maintained  unless  the  record  is  lodged 
in  the  office  of  the  clerk  of  the  Court  of  Appeals  within  sixty  days 
after  the  judgment  was  rendered.  As,  therefore,  the  record  was 
not  lodged  with  the  proper  officer  within  the  time  prescribed,  the 
motion  of  appellee  must  be  sustained.  Wherefore  the  appeal  is 
dismissed. 


M.  L.  Laib'b  Exb.  et  aL  v.  M.  D.  Whitaseb  et  al.    • 

Fraudulent  Conveyance  —  Secret  Trust  —  Money  Bona  Fide  Paid  by  Trustee. 

Wliere   it   is   adjudged  that  land   is  held  by  one  In  secret  trust  for 

another,  the  trustee  may  assert  claim  to  the  extent  of  money  shown  to 

have  been  bona  fide  paid  or  advanced  out  of  his  own  means  or  that  he  ia 

honestly  bound  to  pay. 

APPEAL   FROM    HARBISON    CIRCUIT    COURT. 
June  29,  1867. 

Opinion  of  the  Court  by  Judge  Robertson  : 

It  would  be  unprofitable  to  state  all  the  minute  facts  conducing 
to  show  collusion,  and  to  make  an  elaborate  argument  to  prove  that 
they  sufficiently  lead  to  the  deduction  that  Thomas  J.  Whitaker 
holds  the  legal  title  to  all  the  lands  of  his  brother,  W.  F.  Whitaker, 
in  secret  trust  for  his  use  and  benefit.  And  we  will  only  say^ 
therefore,  that  we  are  satisfied  with  the  judicial  conclusion  that 
all  those  lands  are  justly  liable  to  the  creditors  of  W.  F.  Whitaker, 
and  ought  to  be  subjected  in  those  consolidated  cases  to  the  judg- 
ments of  the  appellants  against  W.  F.  Whitaker,  but  he  is  entitled 
to  a  credit  for  usury  as  charged  and  proved,  the  precise  extent 
of  which  should  be  ascertained  on  the  return  of  the  case  to  the 
Circuit  Court. 

Lancaster,  as  garnishee,  having  derived  any  indebtedness  to 
W.  F.  Whitaker,  the  simple  fact  that  his  deposition  proves  that 
he  borrowed  money  from  M.  Whitaker  could  not  entitle  the  appel- 
lants to  a  judgment  against  him  without  making  her  a  party  and 
properly  litigating  with  her  and  Lancaster  according  to  the  247th 
and  248th  sections  of  the  Code. 
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Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  —  and  amendments  if  full  and  final  jus- 
tice requires  any  amended  pleadings  —  not  involving  the  question 
of  fraud.  Any  person  claiming  a  lien  may  be  made  a  party,  and 
ThoB.  Whitaker  may  assert  claim  to  the  extent  of  any  money 
which  he  shows  to  have  been  bona  fide  paid  or  advanced  out  of  his 
own  means  or  that  he  is  honestly  bound  to  pay  for  W.  F.  Whitaker 
—  on  account  of  any  of  the  lands  adjudged  to  have  been  fraudu- 
lently conveyed'to  him  for  W.  F.  Whitaker's  use.  For  any  amount 
which  may  prove  that  he,  in  good  faith,  advanced  with  his  own 
means,  he  may  be  entitled  with  other  creditors  to  a  pro  rata 
distribution. 


James  McKnoll  v.  Jas.  W.  Weab's  Adme. 

Personal  RepreseatatiTe  —  Action  Against  —  Account  —  Demand  —  Affidavit 
—  Proof  by  Personal  Representative  Only^Snccetsor  — Voucher  —  Settle- 
ment. 

It  is  the  duty  of  a  claimant,  before  commencing  an  action  against  a 
personal  representative,  to  demand  payment  and  accompany  it  with 
proof  of  the  account  as  well  as  his  own  affidavit. 

Same  —  Vonclier. 

The  personal  representatiTO  must  be  furnished  with  a  proper  youclier 
by  which  he  can  obtain  credit  in  his  settlement. 

Same  Proof  by  Personal  Representative. 

If  proof  of  a  claim  can  only  be  made  by  the  personal  representative 
and  he  refuses  to  make  the  affidavit,  further  proof  is  dispensed  with. 

Representativa  —  Admission  —  Successor. 

The  mere  admission  of  the  correctness  of  a  demand  by  a  representative 
does  not  bind  his  successor  in  office  so  as  to  dispense  with  proof. 

APPEAL  FBOM  MASON  CIRCUIT  COTIBT. 

June  27,  1867. 

Opinion  of  the  Couet  by  Judge  Hardin: 

It  is  the  duty  of  a  claimant,  before  commencing  an  action 

against  a  personal  representative  on  an  accoimt  against  the  estate 

of  a  decedent,  to  demand  its  payment  and  accompany  the  demand 

with  proof  of  the  accoimt,  as  well  as  with  his  own  affidavit,  one 
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of  the  objects  of  the  law  being  to  furnish  the  personal  represen- 
tative witfi  a  proper  voucher  by  which  he  can  obtain  credit  in  his 
settlement,  by  the  payment  when  made.  If  proof  of  the  claim 
can  only  be  made  by  the  personal  representative,  and  he  being 
required  shall  refuse  to  make  the  requisite  affidavit,  such  refusal 
would  dispense  with  the  proof  as  a  prerequisite  to  the  commence- 
ment of  the  action  (1  Met.  600).  But  it  does  not  appear  that 
the  administratrix  of  Wear  refused  or  was  required  to  give  an 
affidavit  proving  the  justness  of  the  claim,  and  we  are  clearly  of 
the  opinion  that  her  mere  admission  of  the  correctness  of  the 
demand  and  willingness  to  pay  it  did  not  bind  her  successor  in 
office  to  do  so  and  accept  an  insufficient  voucher  by  which  he  could 
not  properly  have  been  credited  in  his  settlement. 

We  are,  therefore,  of  the  opinion  that  the  court  properly  dis- 
missed the  action. 

And  the  judgment  is  affirmed. 


Jepha  Moeeow  v.  Thos.  A.  Besbtman. 

Usury  —  Pleading  -*  Equity. 

Although  usury  was  not  specially  pleaded  a  court  of  equity  will  not 
enforce  payment  of  it.^ 

Warranty— Ve&doi's  Deed  not  Enough. 

The  contract  bound  appellee  to  guarantee  the  title  to  Booth's  heirs  by 
general  warranty — ^his  own  deed  for  that  purpose  is  not  enough. 

APPEAL  FROM  OWEN   CIRCUIT   COURT. 
June  18,  1867. 
Opinion  of  the  Court  by  Judge  Robertson  : 

The  pleadings  are  so  confused  and  self-contradictory  as  to 
leave  the  judicial  mind,  after  elaborate  analysis,  in  some  doubt 
as  to  the  true  state  of  accounts  between  the  parties.  But  a  care- 
ful consideration  of  all  the  facts  results  in  the  conclusion  that  the 
judgment  is  erroneous  to  the  appellant's  prejudice  in  the  follow- 
ing particulars  at  least: 

1.  Although  the  admitted  usury  included  in  the  settlement 
has  not  been  specially  pleaded  yet  a  court  of  equity  should  not 
enforce  payment  of  it,  and  especially  by  selling  appellant's  land  — 
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for  enforcing  an  equitable  lien  on  it  —  and  therefore,  to  the  extent 
of  the  usury  whatever  it  shall  be  ascertained  to  be,  the  judgment 
was  erroneous. 

2.  The  contract  bound  the  appellee  to  guarantee  the  title  from 
Booth's  heirs  by  a  general  warranty.  His  own  deed  for  that  pur- 
pose is  not  enough,  and  does  not  pass  the  title  of  his  constituents 
or  bind  them.  And  the  deed  purporting  to  be  from  those  con- 
stituents is  altogether  insufficient  because  there  is  neither  proof 
nor  allegation  that  the  persons  whose  names  are  signed  to  it  are 
the  heirs  or  only  heirs  of  Booth,  and  because  also  that  deed  pur- 
ports to  have  been  so  signed  by  only  an  attorney  in  fact,  and  no 
power  of  attorney  has  been  shown. 

Without  securing  the  legal  title  according  to  the  contract  the  lien 
ought  not  to  be  enforced  by  a  haphazard  sale  of  the  land. 

As  to  the  claim  of  the  appellant  to  a  credit  for  about  $500, 
for  the  alleged  discovery  of  which  after  the  first  decree  had  been 
rendered  he  set  aside  that  decree,  we  will  not  now  venture  an  opin- 
ion but  leave  this  matter  to  more  satisfactory  elucidation  in  the 
further  preparation  of  the  case  on  its  return  to  the  Circuit  Court. 

For  the  errors  suggested  the  judgment  is  reversed  and  the  cause 
remanded  for  further  preparation  according  to  the  principles  of 
the  foregoing  opinion. 


Maby  p.  Lucas  et  al.  v.  A.  V.  Mubton  and  W.  E.  Abthub. 

TTtnry  — Judgment  at  Law  — Prerious  Def erne  —  Recovery  Notwithstanding 
Judgment  for  Debt. 

Although  a  judgment  at  law  cannot  be  modified  hj  a  defense  subsist- 
ing previous  to  it,  yet  usury  paid  may  be  recovered  by  action  notwith- 
standing the  Judgment  for  the  debt. 

Harried  Woman— Bona  Fide  Payment  —  Protection. 

A  married  woman  will  be  protected  to  the  amount  which  she  has 
bonafidely  paid  out  of  her  own  estate  on  land  purchased  by  husband. 

APPEAL   FROM    QBANT    OIEOUIT    COTJBT. 

June  27,  1867. 

Optnion  of  the  Coubt  by  Judge  Williams: 

The  defendants  M.  &  W.  L.  Lucas  in  their  cross-answer  to  Hus- 
ton, etc.,  set  up  several  sums  of  usury  by  way  of  counterclaim, 
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and  although  they  could  not  modify  the  judgment  rendered  against 
them  at  law  because  of  defenses  subsisting  previous  to  it^  under  our 
Code,  yet  this  court  has  frequently  decided  that  usury  paid  may  bo 
recovered  by  action  notwithstanding  judgment  for  the  debt.  We 
think  the  allegations  of  the  answer  being  uncontroverted  should 
have  been  taken  as  true  and  a  credit  allowed  for  the  various  sums 
alleged  to  have  been  paid  as  usurious  interest^  and  the  judgment 
of  Muston,  etc^  at  the  November  term,  1863,  is  so  far  erroneous. 

Mrs.  Lucas  seems  to  have  paid  some  $200  or  more  of  money 
derived  from  her  grandfather's  estate  for  the  house  and  lot  ordered 
to  be  sold  to  pay  Arthur's  claim  on  her  husband  and  accepted  an 
assignment  of  Johnson's  title  bonds  from  M.  &  W.  T.  Lucas ;  the 
house  and  lot  was  worth  some  $650  —  she  should  be  protected  to 
the  amount  which  she  has  bonafidely  paid,  by  either  subjecting  the 
house  and  lot  for  the  sum  she  may  yet  owe  on  it,  if  this  can  be  ascer- 
tained, else  selling  it  and  first  appropriating  out  of  its  proceeds  the 
amount  which  she  has  paid  without  interest  as  she  has  had  the  use 
of  the  house,  and  appropriating  in  either  event  a  sufficiency  of  the 
remainder  to  pay  Arthur.  For  these  errors  the  judgments  both  of 
Munson,  etc,  and  Arthur  are  reversed  with  directions  for  further 
proceedings  in  conformity  hereto. 


James  None  v.  James  Letchsb. 

Judcmentt  — Collateral  Attack  Nullity. 

A  judgment  is  presumed  to  be  right  and  is  binding  imtU  reversed,  and 
before  it  can  be  assailed  collaterally  it  must  be  shown  to  be  a  nullity. 

APPEAI.  FBOM  OABKASD  CIECUIT  OOUBT. 
June  11,  1867. 

Opinion  of  the  Coubt  by  Judge  Wili^iams  : 

Had  this  court  sufficient  license  it  would  not  always  be  an  im- 
pleasant  labor  to  review  the  record  and  develope  the  errors  of 
counsel  as  to  facts. 

In  the  petition  upon  which  the  dower  lands  of  twenty  acres  was 
ordered  to  be  sold  Qeorge  Nalor  sets  up  his  title  to  three-eighths, 
one  in  his  own  right  as  heir,  and  two  as  the  vendee  of  Davidson 
who  was  vendee  of  Absolem  and  Mr.  Nalor. 
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Seyniore  Happer  who  had  purchased  out  Horatio  Nalor  was  a 
petitioner  also,  he  had  one^ighth ;  the  other  parties  held  the  other 
four-eighths^  thus  the  entire  undivided  interests  were  represented. 

The  judgment  in  that  case  is  presumed  to  be  right  and  binding 
until  reversed,  and  before  it  can  be  assailed  collaterally  it  must  be 
shown  to  be  a  nullity;  it  is  not  sufficient  to  show  an  absence  of  the 
orders  appointing  the  guardian  to  the  infants.  It  is  averred  in  the 
petition  that  Josiah  Easley  had  been  duly  appointed  guardian  to 
the  minor  children  of  both  Eliza  Mills  and  Martha  Jane  Easley 
and  we  presume  the  court  was  satisfied  by  proper  evidence  that 
this  was  so;  it  is  not  now  insisted  otherwise  but  merely  that  the 
orders  of  their  appointment  are  not  in  the  record. 


Commonwealth  v.  Bbacken  et  al. 

Bail  B«ad — Appearance  at  lleit  Term. 

A  bail  bond  atSpulating  for  the  appearance  of  the  defendant  at  any 
other  than  the  next  term  after  its  execution  thereof  will  be  quaahed. 

APPEAL   FBOM   MABION   OIBCUIT   COUBT. 
June  24,  1S67. 
Opinion  of  the  Coubt  by  Judge  Pbtebs  : 
Waiving  the  consideration  of  the  question  whether  the  sherifF 
was  authorized  to  take  bail  although  an  order  for  bail  had  been 
made,  unless  the  same  was  indorsed  on  the  bench  warrant  as  re- 
quired by  section  144,  Criminal  Code,  which  was  not  done  in  this 
case,  still  we  apprehend  the  sheriff  was  not  authorized  to  take 
bail  for  the  appearance  of  the  defendant  at  any  other  than  the  term 
next  succeeding  the  date  of  the  bail  bond.    And  so  understanding 
bis  duty,  the  sheriff  in  his  return  on  the  bench  warrant  states  the 
defendant  gave  bail  for  his  appearance  at  the  next  term  of  the 
Marion  Circuit  Court,  which  was  in  June  following.    But  the  bail 
bond  itself  stipulates  for  the  appearance  of  the  defendant  at  the 
August  term,  1866,  of  said  court- 
As  the  bond  does  not,  therefore,  conform  to  the  requirements 
to  the  law,  and  is  not  such  in  its  terms  as  the  sheriff  in  his  return 
states  he  took,  we  are  not  satisfied  that  the  court  below  erred  in 
quashing  said  bond,  sheriff's  return,  etc.    Wherefore  the  judgment 
is  affirmed. 
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Febsil  Vincent  v.  The  Commonwealth. 

Bail  Bond — Forf eitore  —  Defense. 

The  fact  that  the  defendant  was  prevented  by  military  power,  against 
his  will,  from  appearing  before  the  adjudged  forfeiture,  presents  a  good 
defense  and  it  was  error  to  sustain  a  demurrer  to  the  answer. 

APPEAL  FBOM  FULTON  CIBGUIT  COURT. 
June  11,  1867. 
Opinion  of  the  Court  by  Judge  Robertson  : 

Confitrued  fairly  —  the  answer  prima  facie  imparts  that  the 
principal  in  the  recognizance  was  not  delinquent  at  the  term  at 
which  he  was  recognized  to  appear  but  during  that  term  was  forced 
by  military  power  against  his  will  from  Kentucky  into  the  Confed- 
erate lines,  and  in  like  manner  was  prevented  from  appearing  or 
being  surrendered  by  the  appellant  as  his  bail  before  the  adjudged 
forfeiture.  And  thus  interpreted,  the  answer  presents  a  good  de- 
fense to  scire  facias  and  the  Circuit  Court  erred  in  sustaining  the 
demurrer  and  adjudging  the  penalty  against  the  appellant 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  instructions  to  overrule  the  demurrer. 


D.  L.  Clephane  v.  B.  T.  Bennett. 

Partnership  —  Suit  to  Settle. 

If  there  was  a  partnership  between  the  parties,  the  action  should  have 
been  brought  in  equity  and  not  at  law. 

j  APPEAL  FROM   CAMPBELL   CIRCUIT   COURT. 

June  25,  1867. 

Opinion  of  the  Court  by  Judge  Peters: 

This  is  an  action  in  ordinary  brought  by  appellant  against 
appellee  on  an  account  for  goods,  and  merchandise,  hay,  rye, 
shirts,  barley,  gas  fixtures,  and  lumber  sold,  and  delivered  by  him 
to  appellee,  and  for  money  lent  and  advanced  to,  paid,  laid  out, 
and  expended  for  him,  amounting  to  the  sum  of  $637.35. 
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On  the  trial  no  proof  was  introduced  tending  to  establish  an 
indebtedness  in  the  manner  charged  in  the  petition ;  indeed,  there 
was  no  evidence  of  an  indebtedness  on  any  account  whatever, 
but  there  was  evidence  that  appellee  had  contracted  to  improve  a 
street  in  Newport,  and  had  received  therefor  at  different  times 
specified  sums  of  money,  and  had  received  as  the  last  installment 
the  sum  of  $1,087.43,  and  there  was  some  evidence  conducing 
to  show  that  he  had  said  appellant  was  his  partner  in  the  contract 
to  improve  said  street  But  whether  he  had  advanced  any  money 
or  performed  any  labor,  or  service,  or  was  entitled  to  receive 
anything  for  advancements,  or  by  way  of  profits  he  wholly  failed 
to  show.  If  there  was  in  fact  a  partnership  between  the  parties 
in  relation  to  the  improvement  of  the  street,  the  action  was  not 
in  the  proper  form  to  settle  and  adjust  the  accounts  of  the  partners, 
and  we  perceive  no  error  in  the  ruling  of  the  court  on  the  subject 
of  instructing  the  jury. 

Wherefore  the  judgment  is  affirmed. 


Hakbibon  Crouch  et  al.  v.  James  Huffstuttee  et  al. 

WiUs  — Devise  of  Land  —  Postponement  of  Partition  —  Joint  Tenancy. 

Where  a  will  postpones  a  partition  of  land  devised  until  the  death  of 
one  of  the  devisees,  the  others  are  not  entitled  to  have  a  division  until 
that  event  happens,  hut  are  entitled  to  enjoy  the  estate  as  joint  tenants. 

APPEAL   FROM    NICHOLAS    CIRCUIT    COURT. 

June  29,  1867. 

Opinion  of  the  Court  by  Judge  Robertson: 

As  the  will  postpones  a  partition  until  after  the  death  of  the 
idiot,  John,  as  well  as  of  his  mother,  and  John  still  survives,  the 
appellants  are  not  now  entitled  to  partition.  But  the  heirs  of 
David  Huffstutter  are  entitled  to  all  his  rights  as  joint  devisees 
with  the  appellee  James  Huffstutter,  and  consequently  they  have 
a  right  to  enjoy  their  share,  as  he  might  do  if  still  alive,  by  joint 
occupancy  or  otherwise.  At  the  idiot's  death,  therefore,  the 
appellants  or  their  heirs  will  be  entitled  to  an  allotment  of  their 
proper  shares  of  the  joint  property  devised  to  David  and  James, 
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and,  in  the  meantime,  they  are  entitled  to  their  proportionate 
share  of  occupancy  or  profits,  after  deducting  the  maintenance 
charged  on  the  land.  The  petition  alleges  that  there  will  be 
profits  or  rents  after  making  that  deduction.  The  allegations  of 
the  petition  make,  therefore,  a  prima  facie  case  of  title  to  some 
relief,  and  consequently  the  demurrer  ought  to  have  been  over- 
ruled. It  would  be  prudent,  however,  to  make  all  David's  heirs 
parties. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  answer  and  further  proceedings  for  ascertaining  the  extent 
of  profits  or  whether  any  since  David  Huffstutter's  death,  and  for 
general  relief  as  far  as  appellants  may  show  themselves  entitled 
to  it. 


Jas.  B.  Curb  &  Fbazieb  v.  Bbent  &  Co. 

lYonresident  —  Petition  Taken  for  Confessed  —  Bond. 

It  is  error  to  take  a  petition  against  a  nonresident  for  confessed  who 
has  not  appeared  to  the  action,  although  a  corresponding  attorney  was 
appointed. 

Bond. 

It  is  error  to  render  a  judgment  against  a  nonresident  before  bond  is 
executed  as  required  by  subdivision  2,  section  440,  Civil  Code. 

APPEAL    FBOM    HABBISON    CIBOUIT    COUBT. 
June  26,  'lS67. 

Opinion  op  the  Coubt  by  Judge  Petebs: 

It  was  fatally  erroneous  to  take  the  petition  for  confessed  as 
to  Frazier  who  was  proceeded  against  as  a  nonresident  and  who 
had  not  appeared  to  the  action. 

And  although  a  corresponding  attorney  was  appointed,  no  bpnd 
was  executed  as  required  by  subdivision  2,  section  440,  Civil  Code, 
an  omission,  which  as  has  been  repeatedly  held  by  this  court, 
will  be  fatal  to  judgments  in  proceedings  of  this  sort. 

If  the  conveyance  was  made  in  contemplation  of  insolvency, 
it  operated  as  a  transfer  for  the  benefit  of  all  the  creditors  of 
Nannie  Wells,  and  if  there  were  any  other  creditors  upon  the 
return  of  the  cause  they  should  be  brought  before  the  court. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  for  further  proceedings  consistent  herewith. 
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Jno.  Boyd,  Admb«  i;.  Jas.  Lbstxb. 

Sheriff— FaUvre  to  Return  Bsacvtion^Svfficient  Ezcnae. 

While  the  execution  wm  in  force  and  after  it  had  been  paid,  it  wai 
held  up  by  instruction  of  the  plaintiff;  held,  that  under  the  circum« 
atances  it  was  a  sufficient  excuse  for  the  failure  to  return  the  execution. 


APPEAL  FBOM  LYON  CIBCUIT  COUET. 
June  12,  1867. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

Whether  any  sufficient  cause  of  action  or  not  alleged  in  the 
petition  as  amended  which,  as  suggested  for  the  appellants,  neither 
avers  that  any  special  damage  was  sustained  by  the  official  de- 
linquency of  the  sheriff,  nor  that  his  failure  to  return  the  execution 
was  without  reasonable  excuse  as  provided  in  section  4  of  article 
18  of  chapter  36  of  the  Eevised  Statutes,  vol.  1,  p.  493,  we 
think  the  fact  alleged  by  the  appellants,  and  which  is  sustained 
by  a  preponderance  of  the  evidence,  that  while  the  execution  was 
in  force  and  after  it  had  been  paid,  it  was  ''  held  up  by  instructions 
of  the  plaintiff,  James  Lester,^^  was  under  all  the  circumstances 
a  sufficient  excuse  for  the  failure  to  return  the  execution.  It  does 
not  appear  that  after  the  stay  directed  by  the  plaintiff  in  the 
executions  he  ordered  the  sheriff  to  take  further  action,  nor  is  it 
otherwise  framed  that  the  officer  was  guilty  of  willful  neglect. 
The  above  conclusion  seems  in  conformity  to  the  decisions  of 
this  court  in  the  cases  of  Shaman  v.  Clark,  3  Dana,  152,  and 
Bapit,  etc.  v.  Bomer,  etc.,  3  B.  Mon.  331. 

Therefore,  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial  and  for  further  proceedings  not  inconsistent  with  this 
opinion.  This  reversal  embraces  both  the  judgment  against 
Young's  administrator  and  the  subsequent  judgment  against  his 
sureties. 
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P.  H.  Bbown  et  al.  v.  Jno.  Wells  et  al. 

Officers  •--  Coattable  —  Retmn  on  Ezecvtion  Conclusiye. 

Where  an  officer  makes  a  return  on  an  execution,  "that  he  had  col-  i 

lected  said  debt/'  it  is  conclusive  of  the  fact  upon  him  and  his  sureties.  | 

i 
APPEAL  FBOM  DAVIESS   OIBOUIT   COUBT.  > 

June  11,  1867. 

Opinion  of  the  Coubt  by  Jitdoe  Petebs: 

This  case  has  been  in  this  court  once  before,  and  was  reversed 
in  February  last,  and  remanded  with  directions  to  award  appel- 
lants a  new  trial  and  for  further  proceedings,  etc.  Under  that 
mandate  they  had  a  right  to  file  an  answer  containing  facts  which 
constituted  a  good  defense  to  the  action. 

Did  the  answer  which  appellants  offered  to  file  present  such  a 
defense  ? 

One  of  the  breaches  alleged  in  the  petition  is  that  Bodine,  the 
constable,  collected  the  amount  of  appellee's  execution  from  the 
defendants  therein,  and  returned  the  fact  on  the  execution,  and  had 
failed  to  pay  the  same  over  to  him  or  any  part  thereof,  although 
payment  had  been  demanded,  and  especially  on  the  Ist  of  May, 
1868. 

Appellants  in  their  answer  say  they  have  no  knowledge  or  in- 
formation sufficient  to  form  a  belief  that  John  M.  Bodine  collected 
the  debt  set  out  in  the  petition,  etc  But  they  do  not  deny  that  he 
had  returned  the  execution  with  the  statement  thereon  that  he  had 
collected  said  debt,  which  was  material  fact,  for  if  the  constable 
bad  made  such  return  on  the  execution  it  was  conclusive  of  the 
fact  upon  him  and  his  sureties,  and  the  answer  without  a  denial  of 
that  allegation  was  insufficient. 

Wherefore  the  judgment  is  affirmed. 
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H.  L,  Beckucy  et  al.  v.  R.  D.  Hayman. 

ETideaee  —  Contrariety  — >  Wtifht  —  Crediliility. 

Where  there  is  a  contrariety  of  evidence  it  peculiarly  belongs  to  the 
jury  to  decide  upon  its  weight  and  the  credibility  of  the  witnesses. 

APPEAL  FBOM  OAMPBBLL  OIBCUIT  COUBT. 
June  29,  1867. 
Opinion  of  the  Coubt  by  Judge  Williams: 

We  perceive  no  error  in  the  instructions  and  there  being  a  con- 
trariety of  evidence  it  peculiarly  belonged  to  the  jury  to  decide 
upon  its  weight  and  the  credibility  of  the  witnesses. 

The  conduct  of  the  juror  whilst  imprudent  does  not  seem  to 
have  been  prejudicial  to  appellant ;  no  connivance  of  the  appellee 
is  pretended ;  what  he  said  to  the  affiant  seems  to  have  indicated 
that  he  had  made  up  his  mind^  before  the  expression  of  opinion  by 
the  witness,  that  defendants  had  better  paid  plaintiff  than  went  to 
law.  Whilst  this  might  be  regarded  as  his  opinion  and  was,  there- 
f  orC;  improper  yet  this  was  neither  sought  by  the  person,  nor  does 
it  seem  to  have  influenced  him ;  it  was  not  a  statement  of  any  facts 
in  the  case,  and  the  prompt  reply  of  the  person  indicated  that  he 
had  previously  come  to  a  conclusion  and  that  the  other  person 
agreed  with  him  if  the  judgment  was  too  large  it  was  cured  by  the 
remission. 

Judgment  affirmed. 
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Lex.  &  Big  Sandy  R.  R.  Co.  v.  Joseph  Bondurant. 

Railroads  — OrganiMtion-- Capital—  Stock—  Subscription  —  Stocklioiaera 
—  Creditors  — Sureties—  Kotes  —  Judgment  Confessed  —  Ho  Property 
Found  — Attachment  — Contribution—  InsoWency  —  Orgasiiation  As- 
sailed. 

It  is  too  late,  after  repeated  elections  of  direetors  by  the  stockholders 
and  the  subscription  of  thousands  of  dollars  to  the  capital  stock  by  the 
counties  traversed  by  the  line,  for  them  to  assail  the  legal  organization 
of  the  company. 

Insolvency  of  Company. 

As  the  company  is  insolvent  and  cannot  complete  the  object  of  its 
creation  and  must  go  into  liquidation,  all  the  subscribers  and  stockhold- 
ers should  be  made  parties  in  order  that  each  may  bear  his  pro  rata 
share  of  the  indebtedness  of  the  corporation. 

Judgment  Confessed  by  President  not  Conclusive. 

The  stockholders  and  subscribers  to  the  capital  stock  of  a  corporation 
are  not  concluded  by  a  judgment  confessed  by  its  president,  virtually  to 
himself,  from  assailing  it  and  reducing  the  amount.* 

Surety  —  Payment  of  Debt. 

A  surety  cannot  have  judgment  against  his  principal  before  payment 
of  the  debt  for  which  he  is  surety. 

APPEAL  FBOM  CLAEK  OIROUIT  COUBT. 
June  1,  1867. 

The  court  being  sufficiently  advised  delivered  the  following  opin* 
ion  herein: 

The  Chief  Justice  did  not  preside  in  this  case. 

There  are  some  twenty  appeals  from  the  judgment  assailed  and 
upon  this  record,  but  we  shall  not  individualize  the  different  facts 
relative  to  each  as  some  general  principles  apply  to  all. 

Joseph  Bondurant  was  an  officer  of  said  Lexington  &  Big 
Sandy  Railroad  Company,  was  its  creditor  and  surety  for  large 
amounts.  He  obtained  various  judgments  by  suit  and  Richard 
Apperson  as  its  president  has  executed  a  note  for  $60,000  to  said 
Bondurant  and  himself  which  purports  to  be  the  note  of  the  com- 
pany and  upon  which  Apperson  as  the  president  of  the  company 
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confessed  judgment^  without  suit,  in  the  name  of  Bondurant, 
though  he  says  in  his  deposition  he  confessed  it  to  himself  and 

Bondurant  jointly,  and  that Clark  erroneously  entered 

it  tip  in  the  name  of  Bondurant  alone.  Bondurant  having  obtained 
a  return  of  no  property  found  on  these  judgments  brought  suit  and 
attached  various  subscribers  for  stock  in  the  company  and  sought 
tohave  their  indebtedness  appropriated  to  the  payment  of  his  judg- 
ments. 

The  stockholders  resisted  this  on  various  grounds  and  a  pro- 
tracted litigation  has  grown  up  between  them  and  several  of  these 
have  heretofore  been  before  the  court.  After  repeated  annual 
elections  of  directors  by  the  stockholders  and  the  subscription  of 
many  hundreds  of  thousands  of  dollars  by  the  counties  traversed 
by  the  line  of  the  railroad  and  by  others,  it  is  too  late  for  them  to 
assail  its  legal  organization  and  its  existence  as  a  legal  corporation, 
hence  we  dismiss  this  defense  with  these  general  remarks. 

It  satisfactorily  appears  in  the  record  that  Apperson  executed 
said  note  to  Bondurant  as  the  obligation  of  the  company  for  money, 
which  he  and  Bondurant  had  paid  as  sureties  of  the  company,  and 
also  included  in  a  very  large  amount  for  which  they  were  still 
bound  as  sureties  but  for  which  they  had  not  paid,  nor  can  we  de- 
termine from  this  record  that  these  have  yet  been  paid.  It  is  also 
evident  from  the  record  that  a  very  large  amount  of  assets  have 
been  lost  to  the  company  through  the  unfortunate  failure  and  mis- 
appropriation of  the  securities  of  the  company  by  their  New  York 
agent  and  through  other  transactions  of  its  officers  and  managers. 

Therefore,  the  company  may  be  regarded  as  hopelessly  insolvent 
and  incapable  to  completing  the  objects  of  its  creation  and  must 
go  into  liquidation  and  dissolution. 

In  this  state  of  case  it  would  be  obviously  unjust  to  make  some 
of  the  stockholders  pay  their  full  subscriptions  whilst  others  man- 
age to  escape  entirely,  and  as  Bondurant  and  Apperson  were  both 
prominent  officers  and  managers  of  the  affairs  of  this  company 
there  is  nothing  unreasonable  in  requiring  the  appellee  to  bringing 
the  stockholders  before  the  court  that  it  may  decree  from  each 
solvent  one  pro  rata  according  to  what  he  may  owe  a  sufficiency 
to  pay  the  liabilities  of  the  company  to  him.  And  these  stock- 
luJders  and  subscribers  should  not  be  concluded  by  the  judgment 
confessed  by  Apperson  to  Bondurant  from  assailing  it  and  re- 
ducing its  amount.    A  note  executed  and  judgment  confessed  by 
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the  president  of  the  road  oompanj  yirtuallj  to  himself  cannot 
be  r^arded  as  conclusive  upon  the  stockholders  who  desire  to 
attack  it  should  be  regarded  as  prima  facie  correct 

It  is  most  clear  when  this  note  was  executed  and  confessed 
by  Apperson  as  president,  he  and  Bondurant  had  not  paid  off  a 
large  amount  for  which  the  company  was  still  bound  as  principal 
and  thej  as  sureties,  hence  that  much  was  not  really  due  them 
nor  would  the  payment  to  them  discharge  the  liability  of  the 
company  to  the  creditors  nor  exonerate  the  stockholders  from 
liability  to  contribution,  so  far  as  they  may  owe  on  their  subscrib- 
tion  to  these  creditors ;  hence  these  creditors  are  necessary  parties 
and  the  money  should  be  adjudged  to  them  unless  Bondurant 
should  by  amended  petition  show  that  these  debts  have  been  paid 
and  if  this  should  be  controverted,  establish  it.  If  the  stockholders 
should  desire  it  by  appropriate  pleadings  Bondurant  should  be 
compelled  to  show  what  sums  he  has  paid  for  said  company  and 
how  the  amount  of  this  note  executed  by  Apperson  to  himself  and 
Bondurant  become  due  them.  And  then  only  so  much  of  it  should 
be  adjudged  to  Bondurant  and  Apperson's  representatives  as  may 
thus  be  made  to  contribute  pro  rata  to  its  discharge.  Those  judg- 
ments obtained  by  suit  and  process  on  debts  due  alone  to  Bondurant 
or  such  as  Apperson  was  not  personally  interested  in  should  be 
regarded  as  conclusive,  unless  assailed  for  causes  subsequent  to 
the  judgments,  but  these  should  likewise  be  liquidated  by  a  pro 
rata  contribution  from  the  solvent  subscribers. 

For  these  general  reasons  these  causes  must  be  reversed  with 
directions  to  the  court  below  for  further  proceedings  in  accordance 
herewith.  As  the  judgment  must  be  reversed  for  the  above  errors^ 
we  will  not  decide  upon  the  effect  of  the  Statute  of  Limitations 
nor  the  effect  of  the  mortgage  set  up  in  the  case. 
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Anita  Thoemann  v.  John  Gobmby. 

sunder  — Construction  of  Wordi. 

It  iB  a  recognized  rule  in  the  construction  of  words  complained  of  in 
an  action  of  slander,  that  they  should  be  taken  in  their  obvious  mean- 
ing and  signification,  and  in  the  sense  in  which  they  would  be  understood 
by  those  who  hear  them. 

APPEAL  7BOH  KENTON  OIBCUIT  COUBT. 
June  20,  1867. 

Words  complained  of  are  as  follows:  "You  (meaning  said 
Anna  Thormann)  are  a  damned  bloody  bitch." 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

It  is  a  recognized  rule  in  the  construction  of  words  complained 
of  in  actions  of  slander  that  they  should  be  taken  in  their  obvious 
meaning  and  signification  and  that  sense  in  which  they  would 
be  understood  by  those  who  hear  them. 

Applying  this  rule  to  the  words  alleged  in  the  petition  to  have 
been  spoken  of  the  appellant  by  the  appellee  although  they  are 
reproachful  and  offensiyCy  we  do  not  regard  them  as  importing  a 
charge  of  the  want  of  chastity  or  an  accusation  of  any  offense^  for 
falsely  making  which  an  action  would  lie. 

There  is  nothing  alleged  by  way  of  colloquiem  conducing  to  at- 
tach to  the  words  the  signification  insisted  for  by  the  appellant, 
and  as  they  do  not  seem  to  be  susceptible  of  two  or  more  meanings^ 
one  of  them  being  slanderous,  the  arerments  of  the  petition  did  not, 
according  to  our  construction  of  them,  constitute  a  cause  of  action, 
and  the  demurrer  was,  therefore,  properly  sustained. 

Wherefore,  the  judgment  is  afSrmed. 
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Maby  E.  Pubdy  v.  Stephen  Pubdy's  Exbs. 

Willi  —  iBhibition  —  Aieignxnent  of  Legacy. 

By  the  termB  of  a  will,  a  legacy  was  made  to  minors,  payable  to  thena 
when  they  arrived  at  the  age  of  twenty- one  years,  respectiyely,  and  con- 
cludes with  the  following  clause:  "But  in  no  event  shall  the  mother  of 
said  five  last  named  children  inherit  or  have  any  part  of  said  fund;  but 
in  case  any  one  of  the  children  dies  before  receiving  the  bequest,  then 
those  living  shall  have  it  in  equal  parts."  Held,  that  this  does  not  pro- 
hibit the  assignment  by  one  of  said  heirs  to  the  mother,  of  his  interest, 
after  he  had  become  twenty- one  years  of  age,  the  amount  of  the  legacy 
due  to  him  not  having  been  paid  up  to  the  time  of  said  assignment. 

Same 

No  provision  being  made  in  a  will  to  affect  the  disposition  of  a  legacy 
to  a  minor  after  he  became  of  age,  it  is  held  to  become  the  property  of 
the  legatee  in  fee  simple  and  may  be  disposed  of  at  that  time  in  any 
manner  he  may  prescribe. 

APPEAL  FBOK  MABION  OIBCtTIT  COUBT. 
January  15,  1867. 

Opinion  of  the  Court  by  Judge  Petbb^: 

Stephen  Purdy,  sr.,  bequeathed  to  his  grandchildren,  Stephen 
Purdy,  jr.,  Samuel  Purdy,  Elvira  Purdy,  John  Purdy, 
and  Jane  Purdy,  children  of  his  son,  John  Purdy,  deceased,  the 
sum  of  $200  each,  to  be  paid  out  of  the  last  payment  of  the  pur- 
chase money  for  his  land,  when  they  arrive  at  twenty-one  years 
of  age,  respectively,  and  concludes  the  clause  of  his  will,  in  which 
he  makes  the  foregoing  bequests,  as  follows : 

"  But  in  no  event  shall  the  mother  of  said  five  last  named  chil- 
dren inherit,  or  have  any  part  of  said  fund ;  but  in  case  any  one 
of  the  children  dies  before  receiving  the  bequest,  then  those  living 
shall  have  it  in  equal  parts." 

This  action  was  brought  by  Mary  E.  Purdy  against  B.  F.  and 
K.  Purdy,  executors  of  Stephen  Purdy,  sr.,  deceased,  on  the  3d  of 
August,  1866.  And  she  alleges  in  her  petition,  that  she  is  the 
mother  of  Stephen  Purdy,  jr.,  to  whom  $200  were  bequeathed  by 
said  testator,  that  her  said  son  attained  to  the  age  of  twenty-one 
years  on  the  27th  of  July,  1861,  and  on  the  16th  of  August,  1861, 
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he  aasigned  to  her  the  money  bequest  of  $200,  bequeathed  to  him 
by  his  grandfather,  with  the  interest  that  had  accrued  thereon. 
That  the  money  for  the  sale  of  the  land,  directed  by  said  testator 
to  be  sold  to  raise  a  fund  to  pay  said  legacy,  with  odiers,  had  long 
since  been  collected,  but  that  the  executors  had  refused  to  pay  said 
legacy,  and  she,  therefore,  prayed  judgment  against  them  for  the 
same. 

Appellees  filed  their  answer  in  which  they  admit  all  the  allega- 
tions of  the  petition  except  the  right  of  appellant  to  the  legacy 
claimed,  and  they  resist  her  right  to  recover,  because  of  the 
alleged  inhibition  in  the  will  of  Stephen  Purdy,  sr.,  before  quoted, 
and  upon  the  further  ground  that  Stephen  Purdy,  jr.,  the  legatee, 
had  departed  this  life  before  the  institution  of  Ihis  suit,  and  that 
the  legacy  to  him,  upon  his  death,  passed  to  his  surviving  bipthers 
and  sisters. 

The  court  below  adjudged  that  as  Stephen  Purdy,  jr.,  was  dead, 
his  mother  took  nothing  by  his  assignment  to  her,  and  dismissed 
her  petition  with  costs,  from  which  she  has  appealed. 

When  deceased  made  the  assignment  to  his  mother  he  had  an 
unquestioned  right  to  his  legacy,  and  might  have  collected  it,  and 
given  it  to  her,  or  made  any  other  disposition  of  it  that  seemed 
to  him  right  or  proper,  and  by  the  assignment  of  it  to  her  it  was 
an  appropriation  of  it  by  him,  and  was  as  effectual  to  invest  her 
with  tiie  right  thereto  as  if  he  had  received  the  money  and  then 
handed  it  over  to  her. 

By  the  terms  of  the  will  this  legacy  was  not  due,  and  was  not 
to  be  paid  to  the  legatee  until  he  arrived  at  twenty-one  years  of 
age,  and  if  he  died  before  that  period  it  was  to  go  to  his  surviving 
brothers  and  sisters ;  but  there  is  nothing  in  the  will  indicating  an 
intention  on  the  part  of  the  testator  that  he  should  be  restricted 
or  controlled  in  any  manner  in  the  use  he  should  make  of  it,  after 
he  had  attained  to  full  age ;  if  the  testator  had  intended  to  restrict 
him  in  the  disposition  of  it,  after  that  period,  he  would  most 
probably  have  withheld  from  him  the  principal,  and  provided  for 
the  payment  of  the  interest,  or  profits,  over  to  him  during  his 
mother's  life. 

We,  conclude,  therefore,  that,  appellant,  by  the  assignment  of 
the  legacy  to  her  by  Stephen  Purdy,  jr.,  became  entitled  thereto, 
and  the  court  below  erred  in  dismissing  her  petition. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
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with  directions  to  render  judgment  for  appellant  against  appellees 
for  $200,  the  amount  of  the  legacy  bequeathed  to  Stephen  Purdy, 
jr.,  by  his  grandfather,  Stephen  Purdy,  sr.,  with  interest  from  the 
27th  of  July,  1861,  the  day  on  which  he  attained  to  twenty-one 
years  of  age,  until  paid,  and  her  costs  to  be  levied  of  assets,  etc., 
and  for  further  proceedings  consistent  with  this  opinion. 


Gbo.  Boonb  and  Wife  v.  John  A.  Kobinson's  Adms. 

Wills  — Intention  of  Division  — Devise  in  Trust  for  Life  not  Subject  to 
Devisee's  Debts. 

A  testator  deyises  to  his  children  all  of  his  lands  and  personalty  ''to 
be  vested  in  his  executors,  in  trust  for  them,  it  being  my  express  will 
that  said  lands,  etc.,  shall  not  be  held  liable  for  any  debts  now  owing, 
or  which  may  be  contracted  by  my  said  children  or  either  of  them,"  and 
gives  his  executors  discretion  to  put  the  children  in  possession,  and  to 
resume  possession  at  their  own  pleasure.  Also  to  sell  the  whole  or  any 
part  and  appropriate  the  interest  to  the  benefit  and  support  of  'the 
child  to  whom  it  may  belong  during  life  and  then  to  pass  as  above." 
Held,  to  be  a  devise  for  the  personal  use  of  the  devisee  during  life  only, 
and  not  subject  to  his  debts  at  any  time  contracted. 

Personal  Use  of  Land  Devised  —  Descent. 

Where  only  the  personal  use  of  land  and  personalty  are  devised  for 
life,  upon  the  death  of  the  devisee,  without  issue,  the  estate  descends  to 
his  surviving  brothers  and  sisters. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 
Feb.  1,  1867. 
Opinion  of  the  Court  by  Judge  Wiixiams: 
By  the  fourth  clause  of  his  will,  the  testator,  George  Bobinson, 
devised  all  his  estate  not  before  disposed  of,  real,  personal,  and 
mixed,  to  his  three  children,  decedent  John  A.  Bobinson  being 
one,  to  be  equally  divided,  but  in  a  subsequent  part  of  this  clause 
he  directs  that: 

"  The  title  of  the  land  and  slaves  devised  by  me  to  my 
children  shall  vest  in  my  executors,  in  trust  for  them,  it 
being  my  express  will  that  said  land  and  slaves  shall  not  be 
held  liable  for  any  debts  now  owing,  or  which  may  be  con- 
tracted by  my  said  children,  or  either  of  them." 
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He  then  goes  on  to  give  his  executors  discretion  to  put  all  or 
either  of  the  children  in  possession  and  to  resume  the  possession 
at  their  own  pleasure,  also  to  sell  the  whole  or  any  part  when  they 
may  think  advisable  and  appropriate  the  interest  on  the  funds 
derived  therefrom  to  the  benefit  and  support  of  the  child  "  to  whom 
it  may  belong  during  life  and  then  to  pass  as  above/' 

We  think  it  evident  he  only  intended  to  devise  the  personal 
use  of  the  land  and  slaves  for  life  to  these  children,  and  in  no 
event  was  either  to  be  sold  to  pay  debts  then  existing  against  them, 
or  such  as  they  should  hereafter  contract,  in  other  words,  he  only 
intended  to  give  them  the  right  to  use  the  land  and  slaves  for  life, 
and  then  they  were  to  go  to  others,  as  indicated  by  the  direction 
to  "  pass  as  above.'* 

In  the  next  preceding  clause  he  devised  a  slave  girl  to  his  half 
sister,  Sarah, 

"  To  hold  during  her  life  and  if  she  die  without  issue  of  her 

body,  either  children  or  grandchildren  living,  then  said  girl 

is  to  pass  to  my  children  or  descendants  as  my  other  estate 

is  directed  to  pass,  but  if  at  her  death  she  hath  heirs  of  her 

body  living,  such  heir  or  heirs  are  to  inherit  said  slave  and 

her  increase," 

This  indicates  the  intention  to  give  a  life  interest  both  to  his 

half  sister  and  his  children,  and  should  they  have  issue  of  their 

bodies,  then  such  issue  to  take,  but  if  none,  then  the  property 

devised  to  each  to  pass  to  his  other  children  or  their  descendants. 

As  Jno.  A.  Robinson  did  not  hold  the  fee,  but  a  mere  right  to 

the  personal  use  of  the  land  and  slaves  devised  to  him,  on  his  death 

without  issue,  these  went  to  his  surviving  brother  and  sister,  and 

the  judgment  of  sale  at  the  instance  of  his  administrator  to  pay 

his  debts  was  erroneous. 

We  have  not  noticed  the  informalities  in  the  proceedings,  be- 
cause on  the  return  of  the  cause  the  petition  and  amended  petition 
should  be  dismissed  absolutely,  so  far  as  they  relate  to  the  land 
and  slaves. 

Wherefore,  the  judgment  is  reversed  with  directions  for  further 
proceedings  according  hereto. 
80 
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Cathabine  Houston^s  Exb.  et  al.  v.  Jas.  T.  Nichols  et  al. 

Attachment— 'Lien  for  Rent— Proof —  Priority  of  Liens. 

Where,  under  an  attaching  creditor's  demand  for  rent,  the  produce  of 
the  farm  and  other  personal  estate  on  the  premises,  on  which,  under 
the  warrant,  he  had  an  exclusive  lien,  were  sufficient  to  satisfy  the  same, 
the  court  did  not  err  in  applying  so  much  of  the  proceeds  thereof  as  was 
necessary  to  discharge  the  attachment  deht. 

Same  —  Creditor. 

An  attaching  creditor  has  no  lien  on  a  fund  derived  from  the  sale  of  a 
debtor's  property,  unless  it  is  derived  from  a  sale  of  property  on  which 
his  attachment  had  been  levied. 

Affidavit  —  Proof. 

An  attachment,  without  the  prescribed  affidavit,  will  be  discharged. 
And  where  the  evidence  shows  by  a  preponderance  of  the  proof  that  the 
grounds  of  the  attachment  are  not  sustained,  it  will  be  dismissed. 


APPEAL    FROM    HABBISON    CIECUIT    COUBT. 
April  23,  1867. 

Opinion  of  the  Court  by  Judge  Pbtebs  : 

In  the  fall  of  1861,  actions  were  instituted  in  the  Harrison 
Circuit  Court  by  appellants  and  others  claiming  to  be  creditors 
of  James  T.  Jfichols,  against  him,  with  attachments  against  his 
estate,  on  the  alleged  ground  that  he  was  so  concealing  himself 
that  a  summons  could  not  be  served  upon  him.  These  attachments 
were  levied  upon  various  articles  of  personal  property,  and  some 
of  them  were  levied  on  the  same  articles ;  but  of  these  liens,  it  will 
be  necessary  to  speak  more  fully  hereafter. 

Larkin  Gamett  claimed  that  said  Nichols  was  indebted  to  him 
in  the  sum  of  $516,  for  rent  due  the  1st  of  October,  1861,  and 
sued  out  his  distress  warrant,  which  was  levied  upon  a  considerable 
portion  of  the  personal  estate,  the  greater  part  of  which  was  sold 
to  satisfy  his  demand ;  the  propriety  of  that  sale,  and  the  appro- 
priation of  the  proceeds  to  the  payment  of  that  debt  were  not 
seriously  controverted  in  the  court  below,  and  may  be  regarded 
as  acquiesced  in. 


Houston's  Exb.  bt  ajl.  v.  Nichols  et  al.  467 

Opinion  of  the  Court. 

On  the  8th  of  May,  1862,  after  appellants'  attachment  had 
been  levied,  and  the  property  sold  by  the  master,  under  an  inter- 
locutory order  of  ootirt,  except  that  part  which  was  set  apart  for 
the  nse  and  support  of  the  family,  and  the  two  slaves,  mentioned 
in  the  return  of  the  officer,  on  some  of  the  attachments  —  Richard 
Jameson  instituted  an  action  in  equity  in  said  court  against  said 
Nichols,  and  alleged  in  substance  that  he,  as  the  statutory  guardian 
of  M.  and  L.  S.  Nichols,  had  obtained  a  judgment  to  sell  a  small 
tract  of  land,  the  estate  of  his  wards,  and  which  was  sold  for  the 
sum  of  $997.50 ;  that  before  the  judgment  for  the  sale  was  ren- 
dered  he  was  required  to  execute  a  bond  with  surety  in  con- 
formity to  the  law,  which  he  did,  with  T,  V.  Dills  as  his  surety, 
and  that  the  said  Jameson  had  afterward  executed  a  bond  to  said 
Dills  to  indemnify  him  against  loss  or  danger  on  account  of  said 
suretyship;  that  said  Dills  had  been  sued  by  the  wards  on  his 
bonds,  and  would  have  the  money  to  pay,  and  that  he,  Jameson, 
would  ultimately  be  compelled  to  pay  the  amount  to  Dills ;  and  he, 
therefore,  sought  to  make  the  estate  of  Nichols  responsible  to  him 
for  the  amount,  and  attached  the  proceeds  of  the  sales  of  the  per- 
sonalty in  the  hands  of  the  receiver,  or  commissioner,  which  had 
not  been  distributed,  on  the  alleged  grounds  that  Nichols  had  then 
been  absent  from  the  State  more  than  four  months,  had  voluntarily 
left  Harrison,  the  county  of  his  residence,  and  had  been  absent 
therefrom  for  thirty  days  last  past,  and  during  said  period  of 
time  had  been,  and  continued  voluntarily  within  the  so-called  Con- 
federate States,  or  their  military  lines. 

On  the  filing  bf  this  petition,  viz. :  8th  of  May,  1862,  an  attach- 
ment was  awarded,  and  a  copy  of  the  order  served  on  John  S. 
Boyd,  clerk  of  the  Harrison  Circuit  Court,  and  also  a  notice  at- 
tached to  said  order  informing  him  of  the  funds  intended  to  be 
attached  in  said  proceedings,  and  a  warning  was  taken  against 
Nichols,  and  an  attorney  appointed  to  defend  for  him. 

On  the  12th  of  May,  1862,  all  the  appellants  except  Peck  filed 
an  amended  affidavit,  in  which  they  severally  state,  that 

"  James  T.  Nichols  has  voluntarily  left  Harrison  county, 
the  county  of  his  residence,  and  has  been  absent  therefrom 
for  thirty  days,  and  during  said  period  of  time  has  been  and 
continued  voluntarily  within  the  so-called  Confederate  States, 
or  their  military  lines,  and  that  he  has  been  there  as  afore- 
said without  the  order,  direction,  or  license  of  the  United 
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States,  or  the  State  of  Kentucky,  or  any  authorized  officer, 
or  agent,  of  either  of  them." 

After  this  amended  affidavit  was  filed,  alias  attachments  were 
issued  in  the  name  of  the  affiants,  and  were  returned  no  prop- 
erty found. 

AH  the  actions  were  consolidated,  and  heard  t<^ther;  before 
the  final  hearing  the  attachments  of  Cason  &  Givens,  and  Henry 
F.  Cromwell,  were  discharged. 

On  the  12th  day  of  May,  1862,  Felix  Ashbrook,  who  was  also 
an  attaching  creditor  of  J.  T.  Nichols,  filed  an  amended  affidavit, 
conforming  to  the  act  approved  23d  December,  1861  (8upp.  Bev. 
Stat.,  p.  88). 

On  the  15th  of  April,  1863,  appellants,  respectively,  caused  an 
alias  summons  to  issue  in  their  cases  against  the  defendant  Nichols, 
directed  to  the  sheriflf  of  Fayette  county,  and  they  were  executed 
on  him  on  the  17th  day  of  the  same  month. 

On  the  17th  of  November,  1865,  the  consolidated  cases  were 
finally  heard,  and  it  was  adjudged  that  the  petitions  of  Cason  & 
Oivens,  and  of  H.  F.  Cromwell,  be  dismissed  without  prejudice, 
their  attachments  having  been  discharged  previously.  Judgment 
was  rendered  in  favor  of  Gamett  for  $516,  the  sum  claimed  by 
him  for  rent  with  interest  from  the  1st  of  October,  1861,  and  his 
costs.  And  then  the  attachment  of  Jameson  was  sustained,  priority 
given  him  next  to  Gamett;  and  the  sum  of  $997.50,  with  interest 
from  the  8th  of  May,  18(82,  until  paid,  and  his  costs,  ordered  to 
be  paid  to  his  personal  representative,  he  having  died  during  the 
pendency  of  the  action,  and  the  residue  of  the  funds  ordered  to  be 
paid  to  appellants  and  to  Felix  Ashbrook,  and  from  this  judgment 
the  executor  of  Houston,  deceased.  Day  &  Stewart,  Redman^  Shu- 
mate, and  Peck  have  appealed. 

As  to  Gamett's  demand  for  rent,  the  produce  of  the  farm,  and 
other  personal  estate  on  the  premises  on  which,  under  his  warrant, 
he  had  an  exclusive  lien,  were  sufficient  to  satisfy  the  same,  con- 
sequently the  court  properly  applied  so  much-  of  the  proceeds 
thereof  as  was  necessary  to  the  discharge  of  his  debt  And 
whether  the  court  erred  to  the  prejudice  of  appellants  in  giving 
priority  to  the  debt  of  Jameson's  representative  is  the  only  remain- 
ing question  to  be  disposed  of. 

As  to  Houston's  executor,  his  attachment,  as  the  officer's  return 
shows,  was  levied  on  two  slaves  and  a  lot  of  accounts ;  what  disposi- 
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tioB  waa  made  of  said  slaves  and  the  accounts  does  riot  apjiear  in 
tliiti"  record.  Certainly  tliere  is  no  order  for  the  sale  of  the  slaves, 
nor  for  the  collection,  or  any  disposal,  of  the  accounts.  No  part 
of  the  funds  directed  to  he  paid  out  by  the  judgment  complained 
of  were  derived  from  a  sale  of  any  property  upon  which  his 
attachment  was  levied,  and  he  has  shown  no  right  to  the  same. 

As  to  Peck,  his  original  attachment  was  properly  discharged  for 
want  of  an  affidavit. 

Shumate's  attachment  was  levied  on  some  silver  and  plated 
ware,  carpet,  about  fifty  barrels  of  com  in  the  crib,  and  a  stallion, 
American  Boy.  The  com,  it  may  be  assumed,  was  set  apart  for  the 
use. of  the  family,  as  the  commissioner's  report  shows  that  there 
wete  $eventy-five  barrels  of  corn  in  the  crib  set  apart  for  that  pur- 
pose, and  his  report  does  not  show  that  any  of  the  ware  or  the 
carpet  was  sold ;  to  the  report  of  sale  made  by  the  conmiissioner 
am .  exception  was  taken  because  he  had  not  sold  the  horse  Amer- 
ican Boy,  which  was  sustained,  and  he  was  ordered  to  sell  said 
horse  on  the  second  Monday  in  July  thereafter.  On  the  4th  of 
November,  1862,  he  reported  that  he  did  on  the  14th  of  July 
previously  make  a  sale  at  $135,  but  what  he  sold  he  failed  wholly 
to  state,  and  the  sale  was  confirmed ;  from  the  fact  that  he  was 
oi^dered  to  sell  the  horse,  we  presume  he  did  sell  him  for  the  sum 
stated  above.  And  as  a  part  of  the  property,  on  which  the  attach- 
ment of  Day  &  Stewart  and  that  of  Redman  was  levied,  was  not 
sold  under  Gamett's  distress  warrant  they  should  have  had 
priority  if  the  original  grounds  for  their  attachments  were  made 
out  by  the  proof. 

In  the  bill  of  exceptions  it  is  stated  that  Richard  Lindsey  was 
introduced  and  sworn  by  the  plaintiff,  who  proved  that  he  was 
appointed  sheriff  of  Harrison  county  in  November,  1861,  and 
shortly  afterward  process  came  to  his  hands  in  the  case  of  Houston's 
Executor  v.  J.  T.  Nichols,  Sol.  Redman  v.  the  same,  and  Day  & 
Stewart  and  Wm.  Shumate  against  the  same, 

"  that  he  went  to  Nichols'  house  where  he  resided,  and  had 
been  residing  for  some  time  previously  in  this,  Harrison 
county,  and  could  not  find  him ;  that  his  family  was  at  home ; 
but  if  he  was  there,  witness  did  not  see  him,  although  he  in- 
quired for  him ;  that  witness  resides  in  the  county  about  two 
..  miles  south  of  where  defendant  Nichols  resides,  and  fre- 
'  quently  saw  him  before  he  got  the  process  in  said  cases  in 
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his  hands.    That  he  did  not  see  Nichols  in  the  county  any 
more  at  his  home  until  the  summer,  or  early  part  of  the  fall, 
1862.    That  Nichols  is  a  farmer  by  occupation.    This  being 
the  whole  of  the  testimony  introduced  upon  the  issue  that 
defendant  Nichols  so  conceals  himself  that  a  summons  ca&nof 
be  served  upon  him.    The  court,"  etc,  etc. 
This  being,  as  stated,  the  whole  of  the  testimony  to  sustain  the 
attachment  on  the  original  ground,  its  insufficiency  must  be  ap- 
parent; no  facts  are  stated  from  which  it  can  be  inferred  that 
Nichols'  absence  was  with  the  intention  of  obstructing  his  cred- 
itors in  the  collection  of  their  debts,  and,  besides,  nearly  all  of 
the  attachments  were  sued  out  in  October,  perhaps  a  month  before 
the  witness  was  at  Nichols'  residence,  where  he  was  then,  whether 
at  home  or  not  he  does  not  pretend  to  know,  and  says  not  a  word  on 
the  subject 

No  error,  therefore,  is  perceived  prejudicial  to  appellants,  and 
the  judgment  must  be  affirmed. 


Fabmeb's  Bank  &  Bank  of  Kentucky  v.  Younoeb  &  Mitohbli.. 

Suit  to  Enforce  Lien  for  Purduue  Money  on  Land  —  Necesiary  Parties. 

The  legal  title  to  the  land  nerer  haying  been  in  decedent  and  the 
equity  which  descended  to  his  heirs  having  been  sold,  in  a  suit  to  settle 
his  estate  his  widow  and  heirs  had  nothing  to  lose  or  gain  on  the  result 
of  the  suit  to  enforce  the  purchase-money  lien  on  the  land,  and  were, 
therefore,  not  necessary  parties  thereto. 

r 

!  I 

'  APPEAL   FBOM   OWEN   CIBCUIT   COUBT. 

March  6,  1867.  [ 

Opinion  of  the  Cottbt  by  Judge  Hardin  : 

The  legal  title  to  the  tract  of  214  acres  of  land  never  having  | 

been  in  Austin  Shelton,  and  the  equity  which  descended  to  his  | 

heirs  having  been  sold  in  the  suit  to  settle  his  estate,  which  appears  I 
to  have  been  insolvent,  so  that  the  widow  and  heirs  of  Shelton  had 

nothing  to  lose  or  gain  by  the  result  of  the  suit  of  Younger  and  ' 

Mitchell  to  enforce  their  lien  on  the  land.    We  do  not  think  the  ' 

failure  to  make  them  parties  is  an  available  objection  to  the  judg-  , 
ment  on  this  appeal,  nor  was  the  failure  to  make  B.  J.  Adams,  or 
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his  representatives,  parties.  Adams  was  a  beneficiary  under  the 
deed  of  trust  to  Alexander,  but  that  did  not  embrace  the  214 
acres  of  land. 

Nor  do  we  perceive  that  the  judgment  was  erroneous  as  to  either 
the  claim  of  Sophia  Call,  or  Letitia  Whitaker.  The  right  of  the 
former  to  dower  as  the  widow  of  Vallandingham  fully  appears, 
and  the  contract  between  Call  and  his  stepdaughter,  made  in  her 
inf an(^,  does  not  appear  to  have  been  ratified  in  such  a  way  as  to 
conclude  her  from  claiming  the  forty-five  and  one-half  acres  of 
land,  in  disregard  of  the  contract  which  was  manifestly  one  which 
did  not  commend  itself  to  favor  in  a  court  of  equity. 

It  does  not  seem  to  us  that  any  of  the  parties  acquired  through, 
or  under,  the  mortgage  from  Call  and  Shelton  to  Alexander  and 
Kinny  any  such  rigihts  of  substitution  or  otherwise  as  were 
available  to  overreach,  or  defeat,  the  lien  of  Younger  and  Mitchell 
on  the  214  acres  of  land. 

Call  appears  to  have  sold  the  214  acres  of  land  to  Shelton,  on 
the  6th  day  of  September,  1854,  and  put  Shelton  in  possession 
with  his  bond  for  a  conveyance,  and  the  widow  and  heirs  of 
Shelton  were  so  in  possession  when  Call  made  the  mortgage  to  the 
banks  on  the  2l8t  January,  1857 ;  a  suit  was  then  pending  in  the 
Owen  Circuit  Court  by  the  administrator  of  Shelton  against  his 
heirs  and  creditors,  in  which  the  fact  was  alleged  by  the  adminis- 
trator of  Shelton  that  he  had  died  seized  of  the  land  under  an 
executory  contract  of  purchase  from  Call,  at  the  price  of  $7,000, 
which  was  unpaid. 

These  and  other  facts  and  circumstances  appearing  in  the  cause 
seem  to  us  to  have  been  sufficient,  at  least,  to  have  put  the  officers 
and  agents  of  the  banks  upon  the  inquiry  as  to  the  lien  on  the 
land  for  the  notes  of  Shelton  for  the  purchase  money ;  and  if  they 
were  absolute  purchasers,  for  a  price  paid,  which  would  place  them 
in  a  more  favorable  attitude  than  they  now  occupy,  as  having  taken 
the  mortgage  to  secure  pre-existing  debts,  for  which  they  had 
other  securities,  we  are  of  the  opinion  that  they  would  not  have 
acquired  by  such  purchase  a  paramount  lien  to  that  of  Younger 
and  Mitchell.  Nor  does  Alexander  under  his  deed  of  the  10th  of 
December,  1860,  stand  in  a  more  favorable  attitude;  that  deed 
was  made  by  Call,  as  appears,  in  pursuance  of  a  written  contract 
entered  into  on  the  29th  day  of  July,  1860,  by  which  it  appears 
that  this  purchase  was  an  arrangement  mainly  to  indemnify  Alex- 
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ander  in  certain  liabilities  in  which  he  was  bound  as  Call's  security. 

BeeideSy  as  CalFs  purchase  under  the  judgment,  in  the  suit  of  j 

Shelton's  administrator  against  Shelton's  heirs,  gave  him  no  deed 

of  record  to  deceive  or  mislead  his  vendee,  Alexander  was  without 

record  notice  of  the  extinguishment  of  the  lien  for  purchase  money, 

aa  against  Shelton,  unless  the  papers  and  record  of  the  suit  were  i 

equivalent  to  a  recorded  deed  for  that  purpose.  i 

It  is  difficult,  moreover,  to  resist  the  conclusion  that  as  Alexan-  \ 

der,  from  his  proximity  to  the  land,  and  the  notoriety  of  the  fact 
in  the  neighborhood  that  Call  had  transferred  Shelton's  notes  to 
Younger  and  Mitchell,  must  have  known  the  fact  himself,  par-  | 

ticularly  as  he  was  complicated  with  CaU  in  his  liabilities  and  in-  i 

terested,  therefore,  in  knowing  what  his  rights  of  property  were- 

Upon  the  whole  we  perceive  no  available  error  in  the  judgment. 
Wherefore,  the  judgment  is  affirmed. 


C.  S.  GuiLKBY  V.  Jab.  McMtjllen  et  al. 

Purchase  of  Property  on  Which  There  is  a  Mortgage  —  Deferred  Payment  to 
Extinguish  Mortgage.  ' 

Where  a  vendee  purchases  .property,  on  which  there  is  a  mortgage, 
and  executes  his  note  to  the  vendor  for  part  of  the  purchase  price,  it  is 
hiK  duty,  to  apply  the  deferred  payment  to  the  extinguishment  of  the 
mortgage,  notwithstanding  the  vendor  has  executed  to  him  a  bond  to 
hold  him  harmless  against  said  mortgage;  therefore,  he  is  not  entitled 
to  consequential  damages  by  reason  of  the  foreclosure  of  the  mortgage. 

'\ 
APPEAL    FEOM    GBEENUP    CIBCTJIT    COUET. 
April  25,  1867. 
OpINIOW  OP  THE  CoUET  BY  JUDGB  WlLLIAMS  I 

Appellee  being  the  owner  of  the  ferry  across  the  Ohio  river,  at 
(Jreenupsburg,  sold  it  to  appellant  for  $4,000  and  received  real 
estate  to  the  amonnt  of  $3,000  as  part  payment,  the  other  thousand 
to  be  paid  in  tvro  years  from  April  30,  1859,  for  which  Guilkey 
executed  his  note  with  interest  from  date. 

At  the  same  time  McMuUen,  with  Stark  as  his  surety,  executed 
a  covenant  to  Guilkey  to  save  him  harmless  against  a  mortgage  to 
Joshua  Oaks,  on  said  ferry,  given  by  McMullen  to  secure  three 
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several  notea  of  $660.66  each.  McMullen  and  Stark  paid  one 
of  these  notes  and  all  but  about  $202  of  another  which  had  been 
assigned  to  Seaton  and  Means. 

When  McMullen,  having  failed  to  paj  one  of  these  and  the 
remainder  on  the  other,  Joshua  Oaks  brought  suit  in  Sciota 
county,  Ohio,  May  18, 1861,  to  foreclose  the  mortgage  and  sell  the 
property,  to  which  Ouilkey,  McMullen,  Seaton,  and  Means,  as  well 
as  Johnson,  the  vendor  of  McMull^i,  were  made  parties,  and  in 
which  McMullen  set  up  his  note  on  Guilkey  and  the  mortgage  of 
the  ferry,  etc  to  secure  its  payment. 

The  Ohio  court,  by  its  orders,  November  18,  1861,  caused  the 
Ohio  part  of  the  ferry  to  be  sold  to  pay  these  mortgage  debts  due 
by  McMullen,  and  Ephriam  H.  Oaks  became  the  purchaser 
thereof  at  $934,  which  the  court  by  another  order  ascertained 
would  pay  Seaton  and  Means  and  also  Oaks  all  but  $202.75 
and  which  was  so  appropriated,  and  an  execution  against  McMul- 
len awarded  as  to  this  remainder  in  Oaks'  behalf. 

Subsequent  to  this  Guilkey  sold  the  Kentucky  part  of  the 
ferry  to  E.  H.  Oaks  at  $600. 

April  7,  1862,  Guilkey  brought  this  suit  in  the  Greenup  Cir- 
cuit Court  against  McMullen  and  Stark  and  various  others, 
among  other  things  asserting  a  breach  of  the  covenants  of  McMul- 
len and  Stark,  in  not  removing  said  mortgage  of  Oaks  and  the 
permitting  a  sale  of  the  ferry  to  satisfy  it.  April  16,  1862, 
McMullen  sued  Guilkey  on  said  note  for  $1,000,  in  the  same  court 
McMullen  and  Stark  put  in  separate  answers  and  counterclaims 
and  cross-suits  to  Ghiilkey's  suit  and  all  these  suits  and  cross- 
suits  were  consolidated  and  heard  together,  the  various  other 
parties-  also  having  interpleaded,  but  no  further  history  is  neces- 
sary as  only  the  issue  between  Guilkey  and  McMullen  is  here  for 
revision ;  therefore,  the  other  numerous  parties  and  the  questions 
presented  by  them  will  not  be  noticed. 

The  court  adjudged  that  Guilkey  was  owing  McMullen  a  suffi- 
cient sum  due  to  have  extinguished  the  mortgage  to  Oaks,  and 
that  he  had  a  right  to  so  appropriate  it,  and  having  failed  to  pay 
this  sum  to  Oaks,  or  to  McMullen,  he  could  recover  against  McMul- 
len and  Stark  only  the  sum  for  which  his  property  actually  sold, 
and  extinguish  the  mortgage,  and  proceeded  then  to  adjust  the 
rights  of  the  various  litigants,  allowing  first  as  offsets  the  amount 
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due  from  Guilkey  to  Stark,  set  up  by  the  latter,  then  a  sufficiency 
of  the  debt  to  McMuUen  by  Guilkey,  which  he  had  assigned  to 
Johnson  to  extinguish  Guilkey's  claim,  and  then  adjusted  the 
rights  as  between  the  other  parties,  all  of  whom  seem  to  be  satis- 
fied but  Guilkey,  at  least  n(me  other  is  complaining. 

We  see  no  error  in  the  judgment  of  the  chancellor.  It  is  evi- 
dent that  the  debt  from  Guilkey  to  McMullen  was  due  and  unpaid 
when  Oaks  brought  his  suit  to  foreclose  the  mortgage,  and  which 
was  then  ample  to  have  discharged  it,  and  which  Guilkey  had  a 
right  to  have  so  appropriated,  which  MciMxiillen  was  seeking 
rather  than  evading;  therefore,  the  consequential  damages  grew 
out  of  Guilke/s  failure  to  pay  the  debt  to  McMullen;  had  he  paid 
it,  the  mortgage  would  not  have  been  foreclosed,  no  sale  thereunder 
would  have  been  made,  and  no  sacrifice  because  thereof  would  have 
occurred. 

There  was  no  error  in  refusing  oansequential  damages  to  Guil- 
key and  we  perceive  none  in  the  adjustment  of  the  various  claims 
of  which  he  can  justly  complain;  the  judgment  is,  therefore,  af- 
firmed. 


James  A.  Jasboe's  Aniot.  v.  John  MoLanb  et  al. 

Attachment  of  Distributee's  Share  of  Father's  Estate  —  Priority  of  Liens 

Between  Attaching  Creditors  and  Administrator— Principle  of  Retainer. 

Where  the  whole  estate  of  the  intestate  is  in  the  hands  of  the  court's 

receiver,  an  administrator  of  the  estate  cannot  retain  ont  of  the  fund 

an  amount  owing  him  by  one  of  the  distributees,  because  the  same  was 

not  in  Ma  hands.    And  the  principle  of  retainer  does  not  apply. 

Same. 

An  attaching  creditor  of  the  distributee,  by  reason  of  his  attachment 
before  allotment,  would  have  a  prior  lien. 

APPEAL  FROM  MABION  CIECUIT  COUET. 
April  20,  1867. 
Opinion  of  the  Couet  by  Judge  Peters  : 

In  1864  the  intestate,  James  A.  Jarboe,  and  appellee,  McLane, 
l^ecame  bound  jointly  as  the  sureties  of  Bobt.  C.  English  and 
Joseph  Jarboe  in  two  debts  to  Mrs.  Hawkins,  one  for  $1,000  due 
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at  the  end  of  the  year  1865,  the  other  for  $800  due  the  Ist  of 
February  of  said  year. 

In  January,  1866,  Mrs.  Hawkins  instituted  an  action  against 
English,  Joseph  J'arboe,  McLane,  and  the  personal  represesitatives 
of  James  A.  Jarboe,  he  having  died  previous  thereto,  to  coerce 
the  payment  of  said  debts,  and  recovered  a  judgment  therefor  in 
the  Marion  Circuit  Court.  Shortly  after  the  recovery  of  her  judg- 
ment she  caused  an  execution  to  be  issued  thereon  directed  to  the 
sheriff  of  Marion  county,  which  was  placed  in  his  hands ;  who  on 
the  11th  of  April,  1866,  returned  the  same  with  the  following  in- 
dorsement: No  property  found  in  Marion  county  to  satisfy  this 
fieri  facias  or  any  part  thereof.  McLane  afterward  paid  the  debt 
to  Mrs.  Hawkins,  and  filed  his  petition  against  James  A.  Jarboe's 
administrators  and  others  alleging  the  foregoing  facts,  and  that 
Joseph  Jarboe  and  English,  the  principals,  were  insolvent,  and  that 
Joseph  Jarboe,  who  was  a  son  and  an  heir  of  the  intestate,  was 
entitled  to  one  share  in  the  estate  of  his  father,  which  was  sufficient 
to  pay  and  reimburse  him  the  amount  he  had  paid  as  his  surety  to 
Mrs.  Hawkins,  and  had  his  interest  in  the  estate  attadied  —  and 
also  sought  contribution  from  the  administrators. 

The  administrators  had  filed  their  petition  in  the  Marion  Cir- 
cuit Court  against  the  heirs  and  creditors  of  their  intestate, 
alleging  that  his  personal  estate  and  slaves  were  insufficient  to 
pay  his  debts,  sought  a  sale  of  his  real  estate  for  a  settlement 
of  the  estate  and  for  a  distribution  of  the  residue  after  the  payment 
of  the  debts  amongst  the  heirs.  The  two  actions  were  consolidated 
and  heard  together. 

The  real  estate  was  sold  under  a  judgment  of  the  court  by  the 
master,  and  the  proceeds  collected  by  the  court's  receiver,  and  were 
in  his  hands. 

The  administrators  in  their  answer  to  McLane's  petition  allege 
that  Joseph  Jarboe  was  indebted  to  them  in  their  fiduciary  charac- 
ter the  sum  of  $178.50,  evidenced  by  his  note  executed  the  14th  of 
February,  1865,  with  the  accruing  interest.  And  in  an  amended 
answer  they  claim  that  they  had  paid  about  $190  to  Charles 
Beaver,  for  which  their  intestate  was  bound  as  the  surety  of  Joseph 
Jarboe;  this  debt  they  had  paid  before  the  payment  by  McLane 
of  the  debt  to  Mrs.  Hawkins,  and  as  it  appeared  from  the  master's 
report  that  Joseph  Jarboe's  share  of  his  father's  estate  was  not 
sufficient  to  pay  the  amount  he  owed  them,  evidenced  by  his  note 
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aforesaid,  and  the  amount  they  had  paid  to  Beaver  and  also  the 
debt  paid  by  McLane  to  Mrs.  Hawkins,  they  asked  that  the  two 
amounts  first  named  should  be  paid  them,  and  the  residue  ap- 
plied to  the  payment  of  the  Hawkins  debt. 

Other  actions  were  brought  by  other  creditors  of  Joseph  Jarboe 
and  were  consolidated  with  those  before  named;  but  the  disposi- 
tion made  of  said  actions  is  not  complained  of  and  no  further 
notice  will  be  taken  of  them. 

At  the  August  term,  1866,  of  the  court  a  judgment  was  ren- 
dered by  the  court,  in  which  it  was  ascertained  that  Joseph  Jarboe's 
share  of  his  father's  estate  was  $774.47;  of  that  sum  it  was 
adjudged  that  the  administrators  should  be  paid  $197.14,  the 
amount  they  had  paid  to  Beaver,  and  the  residue  of  the  $774.47 
was  adjudged  to  be  paid  on  the  Hawkins  debt,  which  left  unpaid 
of  that  debt  $576.28,  the  one-half  of  which  the  administrators  were 
adjudged  to  pay  McLane,  to  be  levied  of  assets,  etc.  And  of  that 
judgment  the  administrators  complain. 

The  whole  estate  of  the  intestate  was  in  the  hands  of  the  court's 
receiver,  and  the  administrators  were  not  in  a  cond^ition  to  retain 
the  amount  Joseph  Jarboe  owed  them  out  of  his  share  because  the 
same  was  not  in  their  hands.  And  the  principle  of  retainer  did  not 
apply.  They  occupied  no  better  ground  than  other  creditors  of 
Joseph  as  to  the  debt  due  them,  and  appellee  having  by  his  attach- 
ment acquired  a  prior  lien  on  the  fund,  the  same  was  properly 
applied  to  the  payment  of  the  debt  which  he  had  paid  to  Mrs. 
Hawkins. 

Nor  is  there  any  error  in  the  amount  adjudged  to  him  for  con- 
tribution for  the  \mpaid  balance  due  him  against  the  estate  of 
James  A.  Jarboe,  deceased,  and  although  that  judgment  is  against 
appellants,  it  is  to  be  levied  of  assets,  and  as  it  is  apparent  they 
have  no  assets  in  their  hands  they  cannot  be  prejudiced  thereby. 

Wherefore,  the  judgment  is  affirmed. 
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'Opinion  of  the  Court. 


William  Neil  v.  Cumbebland  County  Coubt. 

Conrtlioiiae  —  Conttrnction  —  Contract  —  Building    Committee'i    Report  — 
Frand. 

A  building  committee  was  appointed  by  the  court  for  the  purpoae  of 
letting  a  contract  for  erection  of  a  county  courthouse,  and  in  pursuance 
thereof  the  committee  entered  into  a  contract  with  appellant's  assignor, 
Thompson,  which  was  approved  by  the  court.  The  work  as  it  progressed 
was  duly  inspected  by  the  members  of  the  committee  and  when  the 
building  was  nearly  completed,  prepared  and  submitted  to  the  court  their 
report,  recommending  the  acoeptanoe  of  the  house  so  far  as  completed. 
This  report  was  approved  and  adopted  and  the  house  received  as  recom- 
mended: Held,  that  such  a  statement  of  facts  will  not  countenance  a 
charge  of  fraud  in  the  procurement  of  the  report  from  said  comn|(^ee. 
And  that  it^is  too  late  for  the  court  to  complain,  after  it  had  its  agents 
to  examine  the  irork  and  approve  same. 

APPEAL  FBOM  CUMBEBLAND  COUNTY  COUBT. 
April  26,  1867. 
Opinion  of  the  Coubt  by  Judgb  Petebs  : 

A  building  ccmimittee  consisting  of  four  gentlemen  were  ap- 
pointed to  prepare  and  let  the  contract  for  the  erection  of  a  court- 
house and  clerks'  offices  in  Burksville,  three  of  whom  resided  in 
the  town,  and  the  other  within  so  convenient  a  distance  thereto 
that  he  was  in  town  every  day,  while  the  walls  were  being  erected. 

They  contracted  with  Thompson,  appellant's  assignor,  to  con- 
struct and  complete  the  buildings  according  to  the  plans  and  specifi- 
cations set  forth  in  a  written  agreement  signed  by  the  parties,  all 
of  which  was  approved  by  appellee. 

The  work  progressed  under  the  superintendence  of  the  commit- 
tee, some  of  whom,  as  the  evidence  shows,  were  ''  careful  and 
watchful,''  "  much  more  than  ordinarily  so."  A.  C.  Waggoner, 
who  was  one  of  them,  and  who  was  examined  in  the  case  as  a  wit- 
ness, states  he  saw  the  work  as  it  progressed  every  day  until  the 
walls  were  up  as  high  as  the  window  sills  of  the  first  story,  and  the 
materials  and  work  to  that  height  were  unobjectionable,  and  he 
saw  others  of  the  committee  frequently  at  tlie  building,  attending 
to  its  progress. 
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After  the  building  was  nearly  completed,  the  committee  was 
called  together  by  the  contractor  for  the  especial  purpose  of  exam- 
ining it,  and  reporting  to  the  County  Court  the  progress  of  the 
work,  the  character  of  material  used,  and  the  style  and  manner 
they  had  been  put  together  in  the  building;  they  made  the  exam- 
ination, and  reported  to  the  court  that  Thompson,  the  contractor, 
had  complied  with  his  contract,  and  completed  the  building,  with 
the  exceptions  specified  in  the  report,  which  it  would  require  but 
little  time  and  a  small  expenditure  of  money  to  complete,  and  the 
committee  recommended  the  reception  of  the  house  so  far  as  it 
was  completed. 

That  report  was  returned  to  the  court,  approved  and  adopted, 
and  the  house  received  as  therein  recommended. 

The  alleged  fraud  in  procuring  that  report  on  the  part  of 
Thompson,  it  seems  to  us,  cannot  avail.  It  was  the  imperative  duty 
of  the  committee  to  attend  to  and  examine  the  materials  and  the 
work  as  it  progressed,  and  to  reject  such  as  were  defective  and 
imsuitable,  and  to  cause  to  be  taken  down  work  unskillf  ully  done ; 
as  they  had  the  opportunity  and  the  power  to  do  this,  it  will  be 
too  late  to  complain  after  the  court  through  its  agents  has  ap- 
proved the  manner  of  performance,  and  received  the  house,  as 
recommended  by  the  committee. 

For  the  value  of  the  work  which  was  done  and  received  by 
the  court  under  the  recommendation  of  the  committee,  appellant 
was  entitled  to  pay  according  to  the  contract  price.  And  if  the 
residue  of  the  contract  named  as  exceptions  in  the  report  has  not 
been  performed,  or  if  it  has  been  done  in  an  unskillful  manner, 
or  with  indifferent  or  defective  materials,  or  in  any  particular  not 
according  to  the  contract,  for  such  failure  the  appellee,  the  County 
Court,  should  have  an  abatement  from  the  price  agreed  to  be  paid, 
in  the  proportion  that  the  work  remaining  undone  and  the  neces- 
sary materials  therefor  bear  to  the  price  of  the  whole  job.  Or 
in  case  the  work  has  been  done  in  a  defective  and  unskillful  man- 
ner, and  indifferent  materials  were  used,  then  an  abatement  there- 
for should  be  made.  And  for  the  ascertainment  of  these  necessary 
facts,  the  case  should  have  been  referred  to  the  master,  and  it  was 
erroneous  to  dismiss  appellant's  petition. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  set  aside  the  order  dismissing  the  petition  and 
for  further  proceedings  consistent  with  this  opinion. 
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Michael  Bilungb,  etc.,  i;.  Montizxiffb. 

New  Triia^  Conflicting  Eridence^  Proper  Instructions— Mistakes  and  In- 
judicious Finding  of  Jury. 

Where  the  evidenoe  was  strangely  conflicting  upon  a  question  involv- 
ing the  issue  of  fact  and  fairly  presented  by  proper  instructions  for 
appellants,  none  being  asked  by  appellee,  the  appellate  court  cannot  in- 
terpose and  set  aside  the  flnding  of  the  jury  after  the  court  below 
refused  to  do  so,  without  overturning  a  doctrine  and  departing  from  a 
principle  thoroughly  settled  with  this  court  and  the  courts  of  other 
States. 

Same. 

Mistake  by  juries  and  injudicious  flnding,  in  a  few  exceptional  cases, 
must  be  submitted  to  rather  than  unsettle,  long-established  and 
familiar  principles. 

APPEAL  FBOM  JEFFEESON  CXECUIT  COUET^  COMMON  PLEAS. 
April  26,  1867. 

Opinion  of  the  Couet  by  Judge  Petebs  : 

Although  this  court  might,  as  original  triers,  have  come  to  quite 
a  diffeyent  conclusion  from  the  evidence,  from  that  of  the  jury, 
yet  the  question  submitted  involved  an  issue  of  fact,  which  was 
■fairly  presented  upon  instructions  given,  as  asked  by  appellants, 
and  without  any  being  asked  by  appellees.  Upon  the  issue  thus 
presented,  the  evidence  was  conflicting,  indeed,  it  may  be  said, 
strangely  so;  but  the  witnesses  were  before  the  court  and  jury, 
who  tried  the  case  originally,  and,  therefore,  plausible  and  impos- 
ing as  the  argument  made  by  appellants'  counsel  may  be,  we  can- 
not interpose,  and  set  aside  the  finding  of  the  jury  after  the 
court  below  refused  to  do  so,  without  overturning  a  doctrine  and 
departing  from  a  principle  thoroughly  settled  by  a  long  course  of 
adjudications  of  this  and  other  States.  Mistakes  by  juries,  and 
injudicious  findings  in  a  few  exceptional  cases  must  be  submitted 
to,  rather  than  xmsettle  long-established  and  familiar  principles. 

Wherefore,  the  judgment  is  aflSrmed. 
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James  Nave  v.  James  Letchbe. 

Vendor  and  Vendee -- Acceptance  of  Deed  of  Vendor  —  Tender  of  Deed  in 
Court. 

A.  sells  lands  to  B.  agreeing  to  make  a  conveyance  of  same.  B.  enters 
into  possession  and  later  files  suit  against  A.  for  an  exhibit  of  title, 
alleging  that  he  had  paid  for  the  land  and  demands  a  deed  of  convey- 
ance, suggesting  that  A.  could  not  make  a  valid  deed  on  account  of  cer- 
tain incumbrances.  A.  answers,  setting  out  a  continuous  thirty  years' 
title  through  heirs  who  had  obtained  the  land  from  a  commissioner'9  sale 
of  a  dower  interest  and  delivers  to  and  tenders  through  the  court  a  deed 
of  conveyance:  Held,  that  a  continuaus  occupancy  and  possession  of  the 
land  for  thirty  years  would  constitute  perfect  title,  and  B.  should  accept 
the  deed  as  tendered. 


APPEAL    FSOM    GABRABD    CIBCUIT    COITET. 
April  18,  1867. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

John  !N'alor,  deceased^  through  whom  appellee  claims  the  land 
sold  to  appellant,  bought  it  as  early  as  the  year  1827  from  Samuel 
Ray,  and  he,  his  heirs,  and  their  vendees  have  had  uninterrupted, 
peaceable  possession  ever  since,  without  any  adverse  claim  so  far 
as  this  record  shows.  Twenty  acres  of  the  land  were  assigned  to 
Nalor's  widow  as  dower ;  after  her  death  the  heirs  of  Jno.  Nalor, 
being  eight  in  number,  or  their  vendees,  petitioned  the  Circuit 
.Court  for  a  sale,  alleging  that  the  interest  of  each  would  not 
amount  to  more  than  $100,  and  that  it  was  not  susceptible  of  divi- 
sion in  kind,  and  the  court  very  properly  adjudged  a  sale  of  this 
small  tract,  which  appellee  purchased  at  the  commissioner's  sale. 

Robert  Collier  purchased  and  received  a  deed  from  six  of  John 
Nalor's  heirs  October  14,  1854,  for  their  portions  of  the  land  de- 
scended to  them,  and  which  the  deed  recites  had  been  assigned  by 
partition,  exclusive  of  the  dower  land. 

Robert  Collier  conveyed  by  deed  said  land  to  Daniel  Ray  Octo- 
ber 13,  1866.  Daniel  Ryan  had  sold  the  land,  or  that  portion  out- 
side of  the  dower  land  of  Mrs.  Nalor,  which  Letcher  sold  to  Nave, 
by  title  bond  to  Letcher,  dated  September  7,  1859. 
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Letcher  by  title  bond  dated  July  21,  1864,  sold  forty  acres  of 
said  land,  including  the  twenty  acres  of  dower  land,  to  Nave,  in 
which  it  is  stipulated  that  Nave  was  to  take  the  commissioner's 
deed  for  the  twenty  acres  of  dower  hmd  which  would  be  made 
about  8th  September  following,  and  that  Letcher  would  convey 
the  other  twenty  acres  about  January  1st  following. 

Nave  was  put  into  possession  of  the  land  about  January  1, 1865, 
and  has  so  continued  ever  since,  when  July  17,  1865,  he  filed  his 
petition  demanding  aq  exhibit  of  Letcher's  title,  averring  that  he 
had  fully  paid  for  the  land  and  that  Letcher  had  failed  to  convey, 
suggested  that  the  land  was  so  incumbered  that  he  could  not  con- 
vey a  good  title,  and  asked  a  rescission  of  the  contract.  Letcher 
answered  March  1,  1866,  set  out  his  title,  averred  that  it  was  per- 
fect, and  tendered  a  deed  to  Nave. 

Letcher  explains  the  causes  of  delay:  First,  that  the  commis- 
sioner made  to  him  a  deed  to  the  dower  land  instead  of  to  Nave ; 
second,  that  Eay  had  died,  and  though  he  had  paid  to  him  in  his 
lifetime  the  entire  purchase  money,  he  had  not  made  to  him  a  deed 
which  was  the  result  of  carelessness  of  both  parties,  but  that  he 
had  with  due  diligence  brought  a  suit  for  a  title  and  had  obtained 
it  from  Ray's  widow  and  heirs  by  judgment  of  the  Garrard  Circuit 
Court;  these  proceedings  and  deed  are  made  part  of  his  answer. 
Upon  this  state  of  facts  the  court  adjudged  that  Nave  should  accept 
the  deed  tendered  him  by  Letcher,  but  adjudged  him  his  costs,  and 
dismissed  his  petition,  from  which  he  has  appealed. 

As  Jno.  Nalor  and  those  claiming  imder  him  have  had  near 
thirty  years'  uninterrupted  possession,  his  title  from  the  Common- 
wealth must  be  deemed  perfect. 

The  subsequent  proceedings  seem  to  be  regular,  and  are  suffi- 
cient to  vest  Letcher  with  the  title  possessed  by  Jno.  Nalor  to  the 
land  sold  by  him  to  Nave. 

Time  does  not  seem  to  have  been  of  the  essence  of  the  contract ; 
Nave  has  had  possession  of  the  land  and  no  resulting  injury  has 
been  shown  in  the  delay  to  get  the  title,  and  Letcher  seems  to  have 
used  reasonable  diligence  to  obtain  the  legal  title  from  Rays'  heirs. 

We  perceive  no  error  in  the  judgment;  wherefore,  it  is 
affirmed. 


31 
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David  Smith  v.  Jno.  Shaoklbtt's  Heirs. 

Land  —  Action,  for  — NecMsary  Parties   Plaintiff  —  Waiver   of   Homestead 
by  Widow. 

The  appellees,  as  the  heirs  of  John  Shacklett,  under  whose  title  they 
claim  the  land  in  contest,  were  the  only  necessary  parties  plaintiff  as 
their  mother,  having  waived  her  right  of  dower  to  hold  the  homestead 
by  removing  therefrom,  had  lost  any  interest  therein,  which  could  have 
made  her  a  necessary  party. 

Second  Trial  —  Evidence  Used  on  First  Trial  —  Death  —  Nonresidence  —  Dis- 
ability of  Witness  — Bin  of  Exceptions. 

The  death,  nonresidency,  or  disability  of  a  witness  whose  stntements 
have  been  read  on  the  first  trial  of  a  case,  does  not  deprive  a  party  of 
the  right  to  use  them,  on  the  second  trial,  as  embodied  in  the  bill  of  ex- 
ceptions on  the  first  trial. 

APPEAL  FBOM  MEADE  OIBGUIT  OOUBT. 
April  23,  1867. 

Opinion  of  the  Coubt  by  Judge  Bobbbtson  : 

The  appellees,  as  the  children  and  only  heirs  of  John  Shack- 
lett  under  whose  possessory  title  they  claim  the  land  in  contest  in 
this  action  were  the  only  necessary  parties  as  plaintiffs,  because 
their  mother,  having  waived  her  right  to  hold  the  homestead  until 
assignment  of  dower,  removing  therefrom  and  settling  on  a  tract 
unconnected  therewith  and  holding  possession  of  it  for  her  chil- 
dren, had  lost  any  interest  which  could  have  made  her  a  necessary 
party. 

The  evidence  on  the  last  trial  was  substantially  the  same  as  on 
the  first  trial,  but  was  rather  stronger  in  favor  of  the  verdict  so 
far  as  it  proved  that  Robert's  patent,  with  which  the  appellant 
attempted  to  connect  himself,  does  not  cover  any  of  the  land  in 
contest  And  consequently  this  court,  having,  on  an  appeal  from 
the  first  judgment,  decided  that  the  evidence  sustained  the  first 
verdict,  cannot  now  consistently  adjudge  stronger  evidence  insuffi- 
cient on  the  last  trial. 

The  death,  nonresidence,  or  disability  of  witnesses  whose  state- 
ments were  read  on  the  first  trial,  did  not  deprive  the  appolU^ 


of  the  rlrr.-  •  •  ^  -Ji-cl  :-z.  -j:*e  lis^:  tiaI  —  Als  embodied  in  the 
bill  of  •-X'-  ;  -:  :i^  ■  c  tJiie  rir^-:  irLtl  —  MXkd  the  exeeptions  to  the 
depoeidcc^  z*-i  :c.  lie  -'-i  >f  Feir-^ATj.  1^57.  were  prop»ly  over- 
mled  beea*:**-  'r^j  c  i  r^c  •.--eri:*!  if-  ecmpeiency  of  the  wit- 
DcawB,  sad  all  ^rjsier  cij^^r::  c^  L»d  bets  waivipj  by  law  as  well 
as  by  ezpreiFg  arreeosit- 

Nor  i«  xitf-Tf  any  aT»:lt:>  errc«r  in  ei:her  giving  or  refusing 
instmelions.  All  ie  in5n->-*i^-Q5  given  c»n  the  last  trial  for  the 
appeDeeSy  exeep-t  7  and  1<>.  Lad  been  given  on  the  tirst  trial,  and 
this  court,  in  its  former  opini<*n,  tacitly  approved  all  of  them  ex- 
cept 7  and  10,  and  reversed  the  judgment  only  because  these  two 
were  eonsidered  mi^l^ading.  And,  on  the  last  trial,  they  were 
modified  as  prescribed  in  the  mandate.  We  could  not«  therefore, 
reverse  the  la»t  judgment  for  error  in  giving  instructions  for  the 
appellees.  All  the  instructions  asked  by  the  appellant  were  given 
ezoept  No.  6  which  propo^ied  the  exclusion  of  the  bond  from  Lewis 
to  Jolm  Shacklett  <xi  the  ground  that  there  was  no  evidence  tending 
to  prove  the  execution  of  it.  But  not  only  was  the  refusal  to  give 
the  same  instruction  on  the  first  trial  silently  approved  by  the 
former  opinion  of  this  court,  but  the  facts  proved  by  Boss  and 
wife  eonduoed  to  establish  the  execution  of  the  bond  so  far  as  to 
authorize  the  juiy  to  consider  those  facts  and  decide  upon  them. 

We  cannot,  therefore^  reverse  for  imputed  error  in  again  refill- 
ing to  give  that  instruction. 

Wherefore,  perceiving  no  available  error,  the  judgment  is 
affirmed. 

Walker,  for  Appellant 

Helm,  for  Appellees. 
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Sill  Jones  v.  Theodoke  Daviess  et  al. 

Principal  and  Surety  —  Indulgence — ^Renewal  —  Noyation —  Defense  —  Bill 
of  Exceptions  — Issual  of  Execution  —  Levy  —  Indemnifying  Bond  —  Sub- 
mission —  Amended  Petition  —  Notice. 

That  Jones  indulged  Thompson  from  time  to  time  and  permitted  him 
to  renew  his  paper  is  made  out,  but  this  was  a  defense  which  should 
have  been  made  to  the  suit  on  the  note. 

It  is  the  duty  of  the  clerk  issuing  an  execution  to  indorse  hia  release 
of  the  surety,  because  the  bond  and  execution  gives  him  the  data  to 
act  upon. 

Waiving  the  question  of  issuing  the  execution  within  a  year,  it  is  quite 
evident  that  the  statute  applies  only  to  sureties  on  the  bond  and  not  to 
a  principal  therein. 

The  case  was  submitted  November  14,  1854,  for  trial,  yet  without 
notice  Daviess  was  permitted  to  file  an  amended  petition  setting  up  a 
novation,  which  was  a  new  cause  of  action;  and  without  process  thereon, 
a  confession  of  the  amended  petition  was  taken.  Held,  that  this  was 
error;  the  Civil  Code  gives  to  courts  a  larger  discretionary  power  to  com- 
mit amendments,  but  it  was  not  intended  to  give  unlimited  power.  No 
alteration  by  pleadings  or  proof  should  be  allowed  after  submiiision 
without  notice. 

If  a  plaintiff  by  his  own  conduct,  either  through  carelessness  or  for 
profit,  should  injure  the  surety,  the  law  will  generally  release  him,  but 
it  never  intended  to  force  an  execution  plaintiff  into  extreme  remedies 
to  make  the  money  out  of  the  principal  in  order  to  save  the  surety. 


APPEAL    FROM    MERCEB    CIRCUIT    COURT. 
April  19,  1807. 

Opinion  of  the  Court  by  Judge  Williams  : 

The  evidence  clearly  establishes  that  P.  B.  Thompson,  Daviess' 
])rincipal,  was  largely  and  notoriously  insolvent  when  the  note  for 
$200  was  executed  by  them  to  Jones,  September  27, 1858,  and  that 
he  has  so  continued  down  to  the  rendering  the  judgment  appealed 
from ;  it  is  true  that  occasionally  he  may  have  had  property  subject 
to  execution  out  of  which  a  few  hundred  dollars  could  have  been 
made  by  extraordinary  diligence,  but  this  was  generally  so  covered 
up  that  neither  of  the  sheriffs  who  have  testified  in  this  case  would 
levy  upon  it  without  an  indemnifying  bond. 
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That  Daviess  knev^  his  situation  when  he  went  Thompson's 
security  must  be  inferred  from  the  evidence. 

That  Jones  indulged  Thompson  from  time  to  time  and  per- 
mitted him  to  renew  his  paper  by  paying  12  per  cent,  per  annum 
interest  is  sufficiently  made  out,  but  still  this  was  a  defense  which 
could  and  should  have  been  made  to  the  suit  of  Jones  against 
Thompson  and  Daviess  on  the  note,  and  having  failed  to  do  so, 
the  judgment  cannot  be  modified  by  subsequent  equitable  pro- 
ceedings under  section  14,  Civil  Code. 

The  case  of  Dorsey  v.  Beese,  14  B.  Mon.  157,  was  decided  on 
the  Code  as  it  stood  before  this  section  14  was  enacted,  as  an 
amendment  thereto,  consequently,  cannot  apply  to  its  provisions. 
Waiving  the  question  whether  the  failure  to  issue  an  execution  by 
the  plaintiff  for  a  year  means  a  year  from  the  return  day  of  one 
execution  until  the  date  of  another,  or  a  year  between  the  dates 
of  the  execution,  according  to  section  11,  chapter  97,  2  Bev.  Stat. 
400,  it  is  quite  evident  that  the  language  of  this  statute  applies 
only  to  the  surety  in  the  bond,  and  not  to  a  principal  therein,  al- 
though he  may  have  only  been  a  security  in  the  original  debt. 
It  is.  the  duty  of  the  clerk  issuing  the  execution  to  indorse  the 
I  release  of  the  security  in  such  cases,  because  the  bond  and  execu- 

I  tions  give  him  the  data  to  act  upon,  and  it  is  only  when  the  record 

I  furnishes  such  that  he  can  make  the  indorsement;  he  cannot  go 

outside  of  the  bond  and  executions  to  inquire  whether  a  defendant 
I  in  the  execution  replevied  was  only  a  surety  for  the  debt,  Novem- 

ber 14,  1864;  the  cause  was  submitted  for  trial  as  appears  by 
order,  yet  without  any  notice  or  it  appearing  from  the  record 
that  Jones  and  his  counsel  had  any  notice  thereof  Daviess  was 
permitted  to  file  an  amended  petition  setting  up  a  novation  which 
was  entirely  a  new  cause  of  action,  and  without  process  thereon  or 
notice  of  any  kind  or  it  appearing  from  record  that  he  knew  of 
this  amended  petition  of  a  subsequent  order  of  submission  was 
made  May  8,  1866,  and  on  the  22d  of  the  month  judgment  was 
rendered  in  which  a  confession  of  said  amended  petition  is  taken. 
Even  under  the  liberal  provision  of  section  161,  Civil  Code, 
giving  to  courts  very  large  discretionary  power  in  the  further- 
ance of  justice  to  permit  amendments,  it  was  not  intended  to  give 
unlimited  power  when  the  amendment  charged  substantially  the 
claim  or  defense. 

The  impartial  administration  of  justice  requires  that  parties 
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niaj  relj  as  implicitly  that  the  pleadings  are  ended  as  thiM^  the 
taking  of  proof  is  closed  on  the  submission  of  a  suit  in  equity; 
and  before  either  party  should  be  allowed  to  amend  their  pleadings 
or  introduce  further  proof  the  adverse  party  should  have  notice 
and  if  objection  is  made  or  good  cause  shown,  upon  the  submission 
of  a  Chancery  suit  the  parties  may  well  cease  a  vigilant  watching 
of  their  adversaries,  relying  that  the  case  will  be  disposed  qf  on 
the  then  presentation  and  strictly  guarded  by  the  integrity  of  the 
court  to  whose  care  and  for  whose  judgment  it  is  submitted^  and 
before  any  alteration  by  pleadings  or  proofs  should  be  allowed  to 
either  the  adverse  party  should  have  notice  that  he  may  show  cause 
against  it. 

It  was  erroneous  to  allow  the  last  amended  petition  to  \^  41^ 
and  more  so  to  take  it  for  confessed,  especially  as  the  evidence  in 
the  case  does  not  sustain  its  allegations ;  but  from  all  the  evidence 
and  circumstances  it  may  reasonably  be  inferred  that  Thompson 
agreed  with  Jones  to  arrange  the  debt  by  executing  a  new  note 
with  additional  security  and  by  paying  him  perhaps  usuriqua  iajter- 
est;  but  as  Jones  directed  the  sheriff  to  enter  the  credit  fqr  the 
$166.60  when  he  authorized  the  return  of  the  execution  it  can 
scarcely  be  inferred  he  had  taken  any  part  of  it  as  usurious  inters 
est  in  consideration  of  future  indulgence. 

As  Daviess  was  responsible  to  Jones  for  the  debt  and  his  exe- 
cution could  at  any  time  be  levied  on  Daviess'  property  there 
could  be  no  reason  why  he  should  urge  the  sheriff  to  levy  on  prop- 
erty the  ownership  of  which  might  be  doubtful  and  much  less  rea- 
son why  he  should  incur  liability  by  executing  an  indemnifying 
bond. 

Daviess  being  responsible  there  would  be  more  reason  why  he 
should  require  such  levy  and  execution  of  such  bond. 

If  a  plaintiff  by  his  own  conduct  either  through  carelessness  or 
for  profit  should  injure  the  security  the  law  will  generally  re- 
lease him,  but  it  never  intended  to  force  an  execution  plaintiff 
into  extreme  remedies  to  make  the  money  out  of  the  principal  in 
order  to  save  the  security,  for  he  has  as  much  right  to  resort  to 
the  security  as  to  the  principal,  and  it  is  only  where  he  by  some 
improper  conduct  has  injured  the  security  that  the  latter  can  ask 
a  release  from  responsibility. 

For  these  errors  the  judgment  is  reversed  with  directions  to  the 
court  below  to  dismiss  the  plaintiff's  petition  and  amendments  and 
dissolve  the  injunction  with  damages. 
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John  Davis'  IExbs.  et  al.  v.  S.  P.  BLurs. 


Bins   of  Ksdunse — TadoiMHimt— Rravd  —  AtU^nmt-^ABswer^— Pte- 

In  tlie  alweiioe  of  proof  to  tho  ooninry,  the  preaumptioii  is  that  no- 
gotimble  pi^er  aoqnirad  in  tbe  usual  oouna  of  business  and  for  a  Taluable 
consideration,  has  been   indorsed  before  it  came  due. 
Budn  sf  Proof. 

Where  the  allegations  that  an  indorsement  was  fraudulent,  without 
consideration,  snd  made  when  the  bill  was  past  due,  are  denied,  the 
burden  of  proof  is  on  the  plaintiff. 
Special  Jndfo^Oath. 

Tlie  objection  that  a  special  judge  was  not  sworn  cannot  be   set 
up  in  this  court  for  the  first  time. 
Stamping  Bills  of  Ezchangie. 

The  fact  that  a  bill  of  exchange  had  not  been  stamped  according  to 
the  acts  of  Congress  does  not  operate  to  render  it  invalid. 

APPEAL  FROM  CUMBEBLAND  CIECUIT  COURT. 
February  1,  1867. 
Opinion  of  the  Coubt  by  Judge  Habdin  : 

This  appeal  brings  before  us  for  revision  a  judgment  of  the 
court  below  preferring  and  sustaining  the  daim  of  the  appelle^i 
as  the  indorser  and  holder  of  two  bills  of  exchange  drawn  by 
William  E.  Williams  in  favor  of  himself  on  and  accepted  by 
Mittan  C.  Dillon  and  indorsed  and  delivered  by  Williams  to  the 
appelleC;  in  opposition  to  the  claims  of  the  appellants  as  attaching 
creditors  of  Williams. 

In  the  cross-pleading  between  the  parties  it  is  alleged  by  the 
appellants  and  denied  by  the  appellee  that  the  indorsements  to 
the  appellee  were  fraudulent  and  without  consideration  and  made 
when  the  bills  were  past  due,  and  accepted  by  appellee  with  notice 
of  the  levy  of  the  attachments  in  the  hands  of  Dillon.  It  is  in- 
sisted for  the  appellants  that  notwithstanding  the  general  denials 
of  the  answer  of  the  appellee  his  answer  was  insufficient  in  not 
averring  the  date  of  the  indorsements  and  transfers  to  him  and  the 
consideration  for  which  they  were  made. 

In  the  absence  of  proof  to  the  contrary,  the  law  presumes,  in 
favor  of  negotiable  paper,  and  we  so  regard  the  bills  in  centre- 
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versy,  that  it  was  indorsed  before  it  became  due  and  that  the 
holder  acquired  it  in  the  usual  course  of  business  and  for  a  suffi- 
cient consideration,  and  the  answer,  which  denies  the  material 
averments  made  by  the  appellants  to  the  contrary,  seems  to  us  to 
be  sufficient  to  impose  the  burden  of  proof  upon  them  to  show  that 
the  bills  were  indorsed  after  they  were  due  and  without  considera- 
tion, and  there  being  no  evidence  to  repel  the  presumption  in  favor 
of  the  rights  of  the  holder,  the  objection  to  the  judgment  in  this 
respect  cannot  be  sustained. 

Nor  can  the  objection  that  the  record  fails  to  show  that  the 
special  judge  was  sworn  according  to  law,  avail  the  appellants, 
as  they  do  not  appear  to  have  made  it  in  the  court  below. 

In  regard  to  the  fact  that  the  bills  were  not  stamped  agreeably 
to  the  act  of  Congress  on  that  subject,  it  has  lately  been  decided 
by  this  court  that  while  such  omission  might  subject  the  parties 
to  fines  and  penalties,  under  the  act  of  Congress,  it  does  not 
operate  to  render  the  instrument  itself  invalid  according  to  the 
laws  of  this  State. 

Wherefore,  perceiving  no  error  in  the  judgment,  the  same  is 
affirmed  with  damages. 


O.  H.  Thompson  v,  Thomas  Belknap,  Affirmed. 

O.  H.  Thompson  v.  John  Wakhurton's  Exrs.,  Eeversed. 

Nonresidence  —  Constructive   Service  —  Bond   Before   Judgment    Rendered. 

Before  a  judgment  can  be  rendered  against  a  non-resident,  construc- 
tively summoned,  the  plain ti£f  must  execute  to  him  a  bond  as  provided 
in  section  444,  Civil  Code. 


APPEAL  FROM  KENTON  CIRCUIT  COURT. 
March  6,  1867. 
Opinion  of  the  Court  by  Judge  Hardin  : 

It  sufficiently  appears  that  the  prosecution  of  these  appeals  was 
authorized  by  Thompson  through  Greer ;  the  rule  to  dismiss  them, 
therefore,  will  be  discharged. 

Without  entering  upon  a  discussion  of  the  alleged  errors,  in  de- 
tail for  which  appellant  seeks  a  reversal  of  the  judgments,  it  will 
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Biiffice  to  say  that  in  the  judgment  of  Belknap  against  the  appellant 
we  perceive  no  available  error  to  the  appellant's  prejudice;  that 
judgment  will,  therefore,  be  affirmed. 

But  the  judgment  in  favor  of  Warhurton's  executors  is,  upon  a 
single  ground,  deemed  erroneous  and  will  have  to  be  reversed. 
The  appellants  having  been  only  constructively  summoned  it  was 
necessary  before  rendering  any  judgment  against  them  that  a  bond 
be  executed  to  them  agreeably  to  the  provisions  of  section  440  of 
the  Civil  Code.  There  is  nothing  in  the  record  to  show  that  the 
paper  purporting  to  have  been  signed  by  Stephenson  &  Myers 
was  executed  and  acknowledged  as  required  by  the  Code,  nor  as 
certified  by  the  clerk  can  it  be  regarded  as  part  of  the  record. 
The  requisite  bond  not,  therefore,  appearing  to  have  been  given 
the  judgment  is  erroneous.  Payne  v.  Witherspoon,  14  B.  Mon. 
272. 

Therefore,  said  rule  is  discharged  and  the  judgment  in  favor  of 
Belknap  is  affirmed  and  the  judgment  in  favor  of  Warhurton's 
executors  is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

^.  M.  Moore,  for  Appellant. 

Stephenson  &  Myers,  for  Appellee. 
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Fatman  &  Co.  V.  D.  T.  Bbown. 

Common  Carrier  — Injury  to  Goods  in  Transit  —  Damages  —  Consignee  not 
Responsible. 

Where  goods  are  injured  in  transit,  it  not  being  the  result  of  any 
improper  conduct  on  the  part  of  the  consignee,  he  cannot  be  held 
responsible  for  the  damages,  and  is  only  accountable  to  the  consignor 
for  the  price  reoeiyed  for  the  damaged  goods. 

Commission  Merchants  —  Duties  to  Customers. 

Where  a  consignee  makes  advances  on  tobacco  shipped  him  by  com- 
mission merchants,  such  advancing  does  not  give  them  the  excluAive 
right  to  control  it  except  to  sell  so  much  of  same  as  was  necessf  ry  to 
reimburse  them;  nor  does  it  give  them  the  right  to  reship  to  a  foreign 
market,  without  the  consent,  express  or  implied,  of  consignor. 

APPEAL  FBOM   0HBI8TIAN   CIBCUIT   COUBT. 
March  4,  1867. 

Opinion  of  thb  Couet  by  Judos  Williams: 

It  is  eyideat  from  the  proof  that  the  jury  gave  the  appellee,  on 
his  answer  and  cross-petition^  the  benefit  of  his  claims  for  the  three 
hogsheads  of  tobacco  at  the  weight  alleged  by  him,  and  then  gave 
the  value  thereof  at  the  highest  figures  proven,  say  $27  per  hun- 
dred net 

One  hogshead  got  injured  on  the  boat  on  its  passage  to  Oincin« 
nati,  so  much,  that  the  middlemen,  the  agents  of  the  railroad  and 
consignee  there,  would  not  receive  it  to  be  forwarded  to  the  con- 
signor, Fatman  &  Co.,  New  York;  this  hogshead  was  properly 
valued  as  though  it  had  not  been  injured  and  the  boat  paid  for  it 
to  the  consignees  at  Cincinnati  which  was  afterward  paid  over  by 
them  to  Fatman  &  Co. 

The  injury  was  an  accident  of  transportation,  and  not  being  the 
result  of  any  improper  conduct  of  Fatman  &  Co.,  they  should  not 
be  held  responsible  for  it. 

_The  loss  being  adjusted  by  the  boat,  without  suit  and  nothing 
appearing  to  show  that  appellee  was  injured  by  this  adjustment 
through  any  careless  or  improper  conduct  of  Fatman  &  Co.,  they 
should  not  be  held  responsible  for  more  than  they  received  on 
account  of  said  hogshead  of  tobacco. 
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Fatman  k  Co.  did  not  by  their  advanoes  get  the  unlimited  right 
to  control  appellee's  tobaooo ;  the j  thereby  got  the  right  to  oontrol 
and  sell  so  much  of  it  as  was  necessary  to  reimburse  them,  in  the 
New  York  market,  but  not  to  ship  it  to  a  foreign  market,  or  sell  in 
any  other  than  the  New  York  market,  without  the  consent,  express 
or  implied,  of  appellee ;  and  no  such  power  is  to  be  inferred  from 
mere  advancing.  Nor  does  the  evidence  establish,  but  negatives, 
any  such  commercial  custom  or  regulation  in  New  York ;  it  cannot, 
therefore,  be  inferred  from  the  known  commercial  custom  of  the 
plaoe. 

Fatman  &  Co.  should  be  held  responsible  for  the  fair  market 
value  of  the  two  hogsheads  of  tobacco  in  the  market  of  New  York 
city,  as  if  sold  within  a  reasonable  time  after  their  arrival,  and 
for  the  price  obtained  for  the  damaged  hogshead  sold  at  Cincinnati. 

This  is  evidently  not  the  criterion  by  which  the  jury  were 
governed,  therefore,  the  judgment  is  reversed  for  a  new  trial  and 
iurllier  proceedings  as  herein  indicated. 

McPherson,  for  Appellant. 


E.  N.  McCoBMicK  et  al.  v,  Saml.  Wilson's  Admb.,  Etc. 

pTonissory  Hote— -Day  of  Payments  Stipulated  — CoTftnaat  to  Extend  Time 
by  Payment  of  Interest  AnnuaUy. 

Where  a  day  of  payment  is  stipulated  in  a  promissory  note  and  then 
a  covenant  inserted  securing  to  the  debtor  the  privilege  of  extension 
at  hia  own  pleasure,  from  year  to  year,  by  paying  the  interest  annually, 
ia  not  in  conflict  with  any  law  or  public  policy,  but  when  a  failure  to 
pay  the  interest  promply  occurs  the  privilege  is  forfeited. 

Lien  for  Parchaae  Money. 

In  order  to  retain  a  lien  on  land  for  purchase  money  proper  and  npt 
words  must  be  used  in  the  deed  for  that  purpose. 

APPEAL    FBOM    MONTOOMEBY    CIBCUIT    COUBT. 
March  7,  1867. 

Opinion  of  the  Coubt  by  Judge  Williams  : 
In  November,  1856,  Saml.  Wilson  sold  to  W.  R.  Moupin  a 
tract  of  land  in  Montgomery  county  and  conveyed  it  by  deed  "  for 
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and  in  consideration  of  the  sum  of  thirty  dollars  per  acre  in  hand 
paid  and  secured  to  be  paid/'  and  on  same  day  Maupin  exe- 
cuted to  Wilson  his  note  for  $4,800  —  payable  on  Xovember  17tli 
following,  with  interest  from  date,  with  this  condition  inserted 
in  it: 

"  /  am  to  have  the  privilege  of  extending  the  time  of  pay- 
ment 08  long  as  I  chose  by  paying  interest  thereon  annually 
at  the  rate  of  6  per  cent,  per  annum/* 

On  the  same  day  Maupin  bought  another  tract  of  Joseph  and 
Simeon  Wilson  who  also  made  him  a  deed  "  in  consideration  of  the 
sum  of  $4,095  —  in  hand  paid  and  secured  to  be  paid/'  and  exe- 
cuted his  note  to  Jas.  Wilson  for  $2,095,  payable  November  17th 
thereafter,  with  interest  from  date,  with  a  similar  privilege  of 
extending  the  time  of  payment  by  paying  the  annual  interest. 

Afterward  Maupin  sold  these  lands  to  the  two  McCormicks 
and  Miller  and  took  their  three  notes  for  $4,306.66%  re- 
spectively, due  March  1,  1863,  1864,  and  1865,  with  the  privilege 
of  extending  the  time  of  payment  of  each  six  years  from  the  time 
due  by  paying  the  annual  interest  thereon.  These  notes  were 
assigned  by  Maupin  to  Terry  January  19,  1864. 

Maupin  continued  to  pay  the  annual  interest  promptly  on  his 
notes  to  the  Wilsons  until  November  17,  1864. 

January  23,  1865,  McCormicks  and  Miller  filed  their  petition 
against  Maupin,  Wm.  Hoffman  who  had  been  appointed  the  Ken- 
tucky administrator  of  Saml.  Wilson  who  had  removed  to  Texas 
and  there  died,  Joseph  Wilson,  and  Jas.  Terry,  the  holder  of  their 
notes,  and  prayed  that  the  parties  all  interplead  and  that  it  be 
adjudicated  whether  the  Wilsons  held  a  lien  on  the  land  and  if  so 
that  a  perpetual  injimction  to  the  extent  of  the  Wilson's  heirs  be 
granted  them  against  the  debts  held  by  Terry. 

The  parties  did  interplead  and  the  Wilsons  asserted  a  lien  for 
their  debts,  also  claimed  that  their  debts  w^ere  due  and  that  it  was 
an  attempt  to  make  a  perpetuity  against  the  policy  of  the  law, 
therefore,  the  privilege  of  Maupin  to  extend  the  payment  indefi- 
nitely was  illegal  and  void. 

March  3,  1866,  the  cause  came  on  for  hearing,  and  the  court 
adjudged  to  Hoffman,  administrator  of  Saml.  Wilson,  $4,160  with 
interest  at  6  per  cent,  per  annum  from  November  17,  1864,  and 
to  Joseph  Wilson  $2,095,  with  a  like  interest  against  Maupin, 
and  to  Terry  on  the  first  two  notes  due  as  against  the  McCor- 
micks and  Miller  with  interest  from  March  1,  1863,  and  1864, 
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respectively,  but  gave  no  liens  but  reserved  all  questions  not  ad- 
judicated. 

From  this  judgment  McCormieks  and  Miller  have  appealed. 

Although  Maupin's  coimsel  has  argued  the  case  as  though  he 
had  either  appealed  or  cross-appealed,  yet  the  record  shows  neither, 
ajid  as  the  counsel  for  the  Wilsons  seems  to  treat  it  as  an  appeal, 
it  may  be  that  the  record  before  us  does  not  perfectly  present  the 
facts. 

Without  intending  to  intimate  that  a  covenant  to  indulge  for  a 
life  upon  a  valuable  consideration  would  be  in  conflict  with  any 
law  or  public  policy,  and  without  stopping  to  show  that  such 
would  not  fall  within  the  somewhat  notorious  Haggin  case,  nor 
that  of  Kincaid  v.  Higgins,  1  Bibb,  396,  nor  any  other  case  re- 
ferred to,  we  remark  that  a  day  of  payment  was  stipulated  and 
then  a  covenant  inserted  securing  to  the  debtor  the  privilege  of 
extension  at  his  own  pleasure  from  year  to  year  by  p'aying  the 
annual  interest,  consequently  whenever  a  failure  to  pay  this 
promptly  occurred  his  privilege  was  forfeited. 

Maupin  seems  well  aware  of  this  and  promptly  paid  the  annual 
interest  up  to  November  17,  1864,  but  if  he  has  paid  any  since 
we  have  failed  to  discover  the  evidence  of  it  in  this  record,  and 
80  has  the  circuit  judge,  for  he  gives  interest  against  Maupin  from 
that  day.  Maupin  offered  in  his  answer  to  Wilson's  cross-petition 
to  pay  the  interest  when  it  should  become  due,  but  he  does  not 
seem  either  to  have  paid  it  at  the  place  designated  in  the  notes, 
nor  to  have  tendered  it  in  court,  nor  do  we  perceive  any  legal 
obstruction  to  his  having  done  so.  Therefore,  whatever  may  have 
been  Maupin's  privilege  before  this  failure,  it  is  now  forever  gone, 
and  Sam  Wilson's  administrator  and  Jo.  Wilson  are  entitled  to 
have  judgment  for  the  principal  as  well  as  interest  of  their  debts 
upon  Maupin. 

And  as  it  is  very  clear  that  under  section  26,  chapter  80, 2  Stant. 
Rev.  Stat.  250,^  and  the  decision  of  this  court  in  Chapman  v. 
Stockwell,  18  B.  Mon.  663,  that  the  Wilsons  retained  no  lien  by 
virtue  of  their  deed,  not  having  used  proper  and  apt  language  for 
such  purpose,  it  is  but  just  and  equitable  that  Maupin  should  be 
held  to  strict  compliance  with  the  conditions  of  his  privilege  cove- 
nanted for  in  the  notes. 

And  as  this  suit  was  begim  and  prosecuted  for  other  purposes, 
it  does  not  matter  that  he  had  not  forfeited  this  privilege  when 
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the  cross-suit  of  Wilson's  was  filed,  as  they  must  interplead  for 
other  purposes. 

McCormicks  and  Miller  never  having  paid  any  annual  install- 
ment of  interest  forfeited  the  privilege  secured  in  their  notes  to 
Maupin  at  the  start. 

There  is  no  reason  perceived  why  Wilson's  administrator  should 
not  have  had  a  judgment  for  his  entire  debt  of  $4,800  —  instead 
of  $4,160,  unless  it  be  clerical  misprision,  or  because  of  the  ad- 
verse claim  which  the  McCormicks  and  Miller  aver  has  been 
asserted  by  suit.  If  it  was  because  of  the  former,  it  should  be 
corrected  by  motion  below  where  the  court  has  ample  power  to  do 
so ;  if  for  the  latter,  then  the  cause  has  not  been  finally  adjudicated 
by  the  court  below,  and  we  cannot  correct  any  errors  thereon  until 
finally  adjudicated  by  the  Circuit  Court. 

Wherefore,  perceiving  no  errors  in  the  personal  judgments 
which  we  can  correct  now,  they  are  affirmed. 


Geo.  Smith  et  al.  v.  Jno.  Seaton. 

Landlord  and  Tenant  —  Holding  over  after  Expiration  of  Lease— Notice  — 
Adverse  Possession  —  Instmctions. 

An  open  and  adverse  holding  after  a  lease  expires,  authorizes  the 
presumption  of  notice  to  the  landlord,  and  it  is  error  to  instruct  the 
•jury  that  actual  notice  must  be  given  by  the  adverse  claimant  in  pen- 
session. 

Same. 

Tenant  cannot  deny  title  under  which  he  enters,  if  the  lease  covered 
the  land  in  controversy;  the  lessee  became  tenant  of  the  leisor  and 
cannot  deny  the  title  under  which  he  held  without  an  adverse  possession 
of  fifteen  years. 

Champerty. 

The  Statutes  of  Champerty  do  not  apply  until  tenant  has  held 
adversely  to  his  landlord  for  fifteen  years. 

APPEAL  FBOM  LEWIS  CIKCUIT  OOUKT. 
March  2,  1S67. 

Opinion  op  the  Coubt  by  Jubqe  Wiluams  : 
The  instructions  were  wrong  and  misleading  on  the  first  trial^ 
therefore,  the  court  properly  granted  a  new  trial. 
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The  first  and  second  instraotions  given  at  plaintifPs  instance 
on  the  last  trial  were  correct ;  the  third  one  should  also  have  been 
given  with  a  modification. 

Ix^an  was  a  mere  renter  from  Clark  for  a  year ;  he  disclaimed 
both  possession  and  claimed  he.  should,  therefore,  not  be  held 
responsible  for  all  the  damages  which  may  have  resulted  to  plain- 
tiff by  reason  of  the  detention  of  the  possession,  use,  cutting 
timber,  etc. 

The  fourth  instruction  was  erroneous  and  useless  as  the  first 
properly  expounded  the  law  of  the  case. 

Open  and  notorious  adverse  holding  after  lease  expired  au- 
thorized the  presumption  of  notice  to  the  landlord,  and  to  instruct 
that  actual  notice  must  be  given  by  the  adverse  claimant  in  posses- 
sion is  erroneous. 

The  first  and  second  instructions  asked  by  defendant  were 
properly  rejected,  and  the  third  properly  given. 

If  the  written  obligation  between  Berry  and  Clark  covered  the 
land  in  contest,  then  Clark  became  tenant  and  cannot  deny  the 
title  under  which  he  held  without  an  adverse  possession  of  fifteen 
years.  Nor  does  the  Statute  of  Champerty  apply  until  his  title 
may  be  matured  by  such  adverse  holding  as  decided  in  Baley  v. 
Deakin,  5  B.  Mon.  161. 

On  another  trial  the  jury  should  be  permitted  to  sever  the 
damages,  and  if  the  plaintiff  should  recover  the  judgment  may  be 
for  the  land  as  well  as  for  damages. 

For  these  errors  the  judgment  is  reversed  with  directions  for  a 
new  trial,  and  further  proceedings  as  herein  indicated. 


Ireland,  for  Appellants. 
Dulin,  for  Appellee. 
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Beknard  Macke  v.  Henry  Rolfe's  Admx. 

Partnership  — Death    of    Partner  —  Inventory    of    Stock  —  Sunriying    Part- 
ner—Settlement of  Partnership. 

Upon  the  death  of  one  partner  it  is  the  duty  of  the  survivor  to  cause 
a  full  and  fair  inventory  of  all  the  stock  in  trade  to  be  made,  by  com- 
petent men,  in  a  reasonable  time  thereafter,  and  to  cause  to  be  kept 
a  fair  and  correct  account  of  all  transactions  connected  with  the  firm's 
business,  from  the  death  of  his  partner  until  the  partnership  is  settled. 


APPEAL    FKOM     KENTON     CIRCUIT    COURT. 
March  7,  1867. 

Opinion  of  the  Court  by  Judge  Peters: 

The  difficulty  in  adjusting  and  settling  the  business  of  the  late 
firm  of  Rolfe  &  Macke  has  been  magnified,  if  not  wholly  pro- 
duced, by  the  failure  of  appellant,  the  surviving  partner,  to  cause 
a  full  and  fair  inventory  of  all  the  stock  in  trade  and  partner- 
ship effects  to  be  made  out  by  competent  men  in  convenient  and 
reasonable  time  after  the  death  of  Rolfe,  and  to  cause  to  be  kept 
a  fair  and  correct  account  of  all  transactions  connected  with  th^ 
firm  business,  from  the  death  of  his  partner  until  he  sold  out. 

The  failure  of  appellant  to  discharge  a  duty  so  obviously  neces- 
sary, and  to  present  an  exhibit  with  his  answer  of  the  whole  busi- 
ness of  the  firm,  make  it  the  more  imperative  on  him  to  explain 
by  satisfactory  evidence  all  he  has  done  touching  this  business. 

After  a  careful  examination  of  the  pleadings  and  proof,  we  are 
satisfied  that  no  injustice  has  been  done  appellant,  and  the  judg- 
ment is,  therefore,  affirmed  on  the  original  appeal. 

On  the  cross-appeal  we  have  had  more  difficulty ;  it  seems  from 
the  proof  that  appellant  should  be  charged,  as  was  done  by  the 
court  below,  with  $1,300  as  the  price  for  which  the  stock  and 
effects  pertaining  to  the  mineral  water  brand  of  the  firm  were 
sold,  subject  to  the  credits  which  were  given.  And  although 
Dressnian  proves  that  appellant  told  him  that  he  had  sold  the  ale 
branch  of  the  business  to  Thoss  for  $850,  and  that  he  himself 
offered  to  take  it  at  that  price,  still,  in  view  of  the  other  evidence 
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in  the  case  of  the  actual  value  of  that  branch  of  the  business,  per- 
haps injustice  might  be  done  appellant  to  charge  him  more  than  he 
was  charged  by  the  court  below,  viz. :  $550,  subject  to  the  credits 
allowed,  making  the  balance  of  $554.25  due  the  appellee  as  ad- 
judged, after  deducting  the  $100  paid  to  her  and  $50  paid  to 
Myres,  which  intestate  owed  him  at  his  death.  And  thus  far  the 
judgment  so  far  is  approved  on  the  cross-appeal.  But  it  appears 
to  us  that  it  was  prejudicial  to  cross-appellant  in  omitting  to 
charge  appellant  for  sales  made  by  him  from  the  death  of  his 
partner  until  the  business  was  closed  by  a  sale  in  cross  of  the 
stock,  etc  Wanzel  proves  that  the  business  was,  in  fact,  sus- 
pended but  two  days  by  the  death  of  Rolfe,  and  after  the  expira- 
tion of  two  days  on  that  occasion,  appellant  resumed  the  busiiH.ss, 
and  continued  making  his  daily  sales  as  before  imtil  witness 
purchased  him  out.  Whatever  stock  of  the  firm  was  then  on  hand 
we  must  assume  was  consumed  in  manufacturing  the  articles  for 
sale ;  the  house  was  rented  by  the  firm  in  which  the  business  was 
conducted,  and  appellant  lived  in  a  part  of  it.  The  book  of  sales 
or  cash-book  of  said  firm  is  in  the  record,  and  by  the  agreement 
of  the  parties  is  to  be  considered  as  part  thereof ;  that  book  shows 
the  amoimt  of  sales  up  to  the  24th  of  September,  1864,  the  day 
most  likely  on  which  Bolfe  died.  Why  a  daily  account  of  sales 
was  not  continued  after  that  period  until  the  business  was  closed 
out  is  not  shown,  and  no  account  of  these  sales  was  taken  by  the 
court  below.  The  book  of  sales  will  furnish  some  criterion  in  the 
absence  of  other  proof  of  a  more  satisfactory  character  by  which 
to  be  guided  in  making  up  the  account  of  sales  from  the  death  of 
Rolfe  to  the  sale  to  Wanzel  &  Thoss ;  appellee  was  certainly  en- 
titled to  something  for  the  use  of  materials,  the  machinery,  wagons, 
etc,,  if  for  nothing  else,  during  this  period.  But  as  appellant  con- 
tinued the  business  from  the  death  of  his  partner  until  some  time 
in  January  following,  an  account  for  that  time  should  have  been 
taken. 

Wherefore,  the  judgment  is  reversed  on  the  cross-appeal,  and  tlie 
cause  remanded  with  directions  to  refer  the  case  to  a  master  to 
take  proof,  and  to  make  out  an  account  of  sales  after  the  death  of 
Rolfe,  the  material  belonging  to  the  firm  then  on  hand,  what  was 
paid  out  to  keep  up  the  stock,  and  also  allow  appellant  a  reasona- 
ble compensation  for  an  expenditure  of  money  for  extra  labor  in 
conducting  the  busiiies8  caused  by  the  death  of  Rolfe,  if  any  such 

32 
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expenditme  was  made,  and  report  to  the  court,  and  for  further 
proceedings  consistent  with  this  opinion. 

Carlisle,  for  Appellant. 

Hawkins,  for  Appellee. 


Thos.  0.  Fork's  Admr.  v.  Thos.  C.  Fore's  Heirs  and  CREa[>iTORs. 

Administrators  —  Tardiness  in  Settling  Estate  —  Appointment  of  ReceiTer. 

It  is  not  an  abuse  of  the  power  and  discretion  of  the  court  to  appoint 
a  receiver,  when  it  is  shown  that  the  administrator  has  been  tardy  in 
settling  the  estate. 

Release  of  Surety. 

A  payment  by  an  administrator  to  the  court's  receiver  of  funds  in 
his  hands  belonging  to  the  estate  will  completely  exonerate  him  and 
his  sureties. 

APPEAL  FROM  WASHINGTON  CIRCUIT  COURT. 
March  5,  1867. 

Opinion  of  the  Court  by  Judge  Wilmams  : 

The  administrator  filed  his  petition  in  open  court  November  Id, 
1859,  suggesting  that  the  personal  estate  of  decedent  would  be  in- 
sufficient to  pay  his  debts,  that  the  larger  part  of  the  assets  con- 
sisted of  decedent's  interest  as  an  heir  to  his  father  in  land  which 
had  been  sold  by  a  decree  of  court  before  his  death,  that  there  was 
a  litigation  between  him  and  the  other  heirs  as  to  a  sum  claimed 
by  them  to  have  been  advanced  to  decedent  and  which  would  re- 
duce his  interest  in  the  proceeds  of  the  land ;  there  seems  to  have 
been  no  realty.  The  case  was  referred  to  the  master  to  ascertain 
and  report  assets  and  liabilities. 

November  17,  1863,  the  master  made  an  almost  full  report; 
still  it  did  not  embrace  some  claims  then  pending  in  court ;  it  was 
ordered  to  lay  over  for  exceptions,  and  on  the  19th  an  order  was 
made  referring  the  case  to  the  master  for  additional  report  on 
additional  claims,  and  on  the  same  day  he  reported  the  claim 
which  also  laid  over  for  exceptions. 
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On  the  21st  of  the  month  Bogers  presented  an  additional  claim 
of  some  $255.45  and  on  same  day^  there  being  no  exceptions 
to  tli^.  report,  a  judgment  was  rendered  confirming  the  reports, 
appoijjii^ting  the  master  a  receiver  who  executed  a  bond,  and  order- 
ing the  administrator  to  pay  over  to  him  the  ascertained  remainder 
after  allowing  the  advances  made  by  him,  and  for  his  trouble,  etc., 
and  directing  execution. 

The  amount  of  the  assets  was  definitely  ascertained,  also  the 
amount  due  the  various  creditors,  and  the  justice  of  their  claims, 
except  as  to  Bogers^  the  amount  of  whose  claim  was  also  found  but 
its  justice  not  adjudicated,  and  as  the  claims  could  be  paid  in 
full  leaving  a  surplus  of  $85.27  without  Rogers'  claim,  but  would 
be  insufficient  by  $170.16  if  it  was  paid,  the  receiver  was  directed 
to  retain  the  pro  rata  on  Rogers'  claim  omtil  it  should  be  adjudi- 
cated and  to  pay  over  to  the  other  creditors  their  pro  rata. 

From  this  judgment  the  administrator  has  appealed,  and  in- 
sists that  he  represents  the  heirs  and  creditors. 

Neither  the  heirs  nor  creditors  filed  any  exception  to  the  re- 
port ;  the  original  and  important  one  lay  over  four  days,  which  we 
thin)[  a  reasonable  time. 

The  administrator  has  had  the  funds  in  his  hands  several 
years ;  he  suggests  no  error  in  the  amount  adjudged  against  him, 
nor  does  he  suggest  any  injustice  done  the  creditors  or  heirs. 

It  is  evident  that  the  only  contingency  which  can  defeat  the  re- 
covery by  the  creditors  for  their  whole  claim,  to  wit:  Rogers* 
claim  has  not  been  yet  adjudicated;  it  is  already  adjudged  that 
their  pro  rata  be  paid  deducting  for  this  claim  which  is  here- 
after to  be  settled,  and  their  claims  will  be  nearly  paid  if  Rogers 
shall  sustain  his  claim,  and  quite  paid  if  he  does  not;  it  is  evi- 
dently their  interest  to  get  their  present  pro  rata  and  then  if  they 
think  Rogers'  claim  unjust,  litigate  with  him  as  to  it,  which  they 
may  do ;  therefore  this  appeal  cannot  be  deemed  for  their  benefit, 
but  for  that  of  the  administrator,  who  seems  already  to  have  been 
tardy  in  paying  the  assets  in  his  hands. 

We  cannot  see  that  it  is-  prejudicial  to  the  heirs,  as  neither  the 
administrator  who  represents  them  took  exceptions  to  the  report, 
nor  did  they  do  so  on  their  own  account. 

It  is  not  prejudicial  to  the  administrator,  for  the  payment  to 
the  court's  receiver  will  as  much  exonerate  him  and  his  securities 
as  payment  to  the  creditors. 
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We  cannot  say  that  the  court  abused  its  powers  and  discretion 
in  appointing  a  receiver,  as  in  many  cases,  when  the  administrator 
indicates  a  tardiness  by  his  conduct,  this  would  save  vexatious 
litigation  and  delay  between  the  creditors  and  administrator. 

Wherefore,  the  judgment  is  aflSrmed  with  damages. 

Judge  Hardin  did  not  sit  in  this  case. 
Harlan  &  Hwrlan,  for  Appellant. 


Lucy  Pendleton's  Admk.  v.  John  Pendleton's  Exit. 

Antennptial  Contract  —  Constmction. 

John  Pendleton  in  anticipation  of  marriage  with  Lucy  Miller  entered 
into  an  antenuptial  contract  with  her  in  which  he  stipulatee  that 
"After  she  beoomes  hia  wife  she  may  hire  out  her  own  slave,  use  the 
proceeds  as  she  pleases,  and  that  she  shall  have  full  power  and  control 
over  her  money  and  property  and  dispose  of  the  same  as  she  pleases:" 
BMf  That  the  effect  of  that  instrument  is  to  place  the  title  of  the 
property  therein  named  in  his  wife  after  their  marriage,  with  all  the 
rights  and  powers  over  same  that  she  would  have  had  if  she  rttnained 
unmarried,  and  upon  her  death  it  went  to  her  personal  representative. 

APPEAL  FBOM  TODD  CIRCUIT  COURT. 
March  8,  1867. 
Opinion  of  the  Court  by  Judge  Peters  : 

The  paper  executed  by  Lucy  Miller  on  the  3d  of  October,  1844, 
in  anticipation  of  her  marriage  with  John  Pendleton,  and  which 
was  shortly  thereafter  consummated,  is  in  its  character  testa- 
mentary, and  might,  if  properly  probated,  be  eflFectual  to  pass  the 
title  to  the  property  to  the  persons  therein  named.  But  the 
writing  executed  by  John  Pendleton  on  the  same  day  is  as  alleged 
in  the  petition  an  antenuptial  contract  by  which  he  stipulates  that 
Lucy  Miller  after  she  becomes  his  wife  may  hire  out  her  own  slaves, 
use  the  proceeds  as  she  pleased,  and  that  she  shall  have  full  power 
and  control  over  her  money  and  property  (which  includes  her 
slaves)  and  dispose  of  the  same  as  she  pleased. 

The  eflfect  of  that  instrument  is  to  place  the  title  of  the  property 
therein  named  in  his  wife  after  their  marriage,  with  all  the  rights 
and  powers  over  the  same  that  she  would  have  had  if  she  had  re- 
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mained  unmarried,  and  upon  her  death  her  personal  representa- 
tive had  a  right  to  reduce  the  property  into  his  possession  for 
the  payment  of  debts  and  distribution. 

Whether  the  paper  executed  by  Lucy  Miller  be  a  testament  in 
its  character  or  not  is  not  now  material.  It  may  never  be  probated 
as  such,  and  until  that  is  done  it  is  of  no  validity.  Wherefore, 
for  the  reasons  su^ested  the  demurrer  to  the  petition  was  im- 
properly  sustained,  and  the  judgment  is,  therefore,  reversed,  and 
the  cause  remanded  with  directions  to  overrule  appellee's  demurrer 
to  the  petition  and  for  further  proceedings  in  accordance  herewith. 

Kennedy,  Lindseys  &  Bvllock  &  Davis,  for  Appellant. 

Peland  &  Evans,  for  Appellee. 


Katy  Gbubb^s  Exb.  v.  Mabgaret  Black. 

Living  in  Common  with  a  Family  —  Understandins  as  to  Compensation  for 
Sorvioea. 

A  person  who  goes  to  the  house  of  another  to  share  the  benefits  and 
lisspitalities  of  the  family  cannot  at  their  own  will  and  pleasure  convert 
themselves  into  a  hired  servant  without  the  knowledge  or  consent  of 
the  head  of  the  family. 

Instmctiona. 

The  jury  should  have  been  told  by  the  court  that  if  they  believe<l 
from  the  evidence  that  the  defendant  lived  with  Thomas  Grubbs  as  a 
member  of  his  family  and  that  he  furnished  her  food  and  clothing  and 
kept  no  account  thereof,  and  that  he  had  not  promised  to  pay  her  other- 
wise for  her  services  and  that  after  his  death  she  continued  to  live  with 
his  wife  in  the  same  way,  that  the  law  was  for  the  defendant. 

Same  Instmctiona  to  Modify  Erroneous  Ones. 

Even  an  instruction  given  to  modify  an  erroneous  one  previously 
given  will  generally  confuse  and  mislead  a  jury,  but  when  they  are 
separate  and  independent  and  without  reference  to  the  erroneous  instruc- 
tion, they  do  not  correct  the  error. 

APPEAL    FBOM    MONTGOMEBY    CIBCUIT    COUBT. 

March  1,  1867. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

Mies  Black  had  lived  many  years  with  her  uncle,  by  marriage, 
Thomas  Gnibb,  before  his  decease,  and  continued  to  live  with  his 


502  Kentucky  Opinions. 


Opinion  of  the  Court. 


widow,  her  aunt,  afterward  until  her  decease,  except  a  few  months. 
Thomas  Grubb  made  a  bequest  to  her  of  a  slave,  etc.,  worth  $1,000 
or  $1,200,  and  Mrs.  Grubb  a  specific  legacy  of  $500  and  a  gen- 
eral one  of  about  $100. 

She  seems  to  have  lived  in  common  with  the  family,  being 
furnished  with  clothing,  etc.,  had  servants  to  wait  upon  her,  etc. 
Grubb  and  wife  having  no  children  and  being  in  independent  cir- 
cumstances no  doubt  desired  her  company,  and  doubtless  this  was 
a  very  great  inducement  for  their  kindness  to  her,  and  her  assist- 
ance and  kind  attentions  no  doubt  contributed  to  their  comfort 
and  happiness ;  still  there  seems  to  have  been  no  express  contract 
for  her  services,  nor  compensation  therefor. 

Nor  is  there  any  direct  and  positive  proof  of  a  promise  on  Mrs. 
Grubb's  part  or  that  of  her  husband  that  Miss  Black  should  be 
compensated  for  her  services  by  way  of  bounty  at  their  decease; 
under  such  state  of  evidence  the  jury  should  have  been  told  by  the 
court  that  if  she  lived  with  Thomas  Grubb  as  a  member  of  his 
family,  and  that  he  furnished  her  food  and  clothing  and  kept  no 
account  thereof,  and  that  he  had  not  promised  to  pay  her  other- 
wise for  her  services,  nor  to  make  her  a  bequest  in  consideration 
therefor,  and  that  after  his  death  she  continued  to  live  with  her 
aunt  in  the  same  way,  and  that  she  did  not  promise  to  pay  her 
for  her  services,  nor  to  make  her  a  bequest  in  consideration  thereof, 
that  the  law  was  for  the  defendant. 

The  circumstances  developed  in  the  evidence  at  least  raises  a 
doubt  whether  Miss  Black  ever  expected  compensation,  other  than 
as  a  member  of  the  family ;  but  however  this  may  be,  unless  Mrs. 
Grubb  understood  that  ^liss  Black  was  living  with  her,  not  as  a 
member  of  her  family,  but  as  a  hired  person,  for  whose  services 
she  was  to  pay,  her  estate  cannot  be  held  responsible  for  any  such 
compensation. 

A  person  who  goes  to  the  house  of  another  to  share  the  benefits 
and  hospitality  of  the  family  cannot  at  their  own  will  and  pleasure 
convert  themselves  into  a  hired  servant  without  the  knowledge  or 
consent  of  the  head  of  the  family. 

The  first  instruction  given  at  plaintiff's  instance  was  erroneous 
as  it  predicated  the  finding  of  the  jury  upon  the  fact  of  rendering 
the  services,  wholly  ignoring  whether  such  services  were  ren- 
dered as  a  member  of  the  family  and  without  any  promise  on  the 
part  of  the  decedent  to  pay  therefor. 
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The  second  instruction  asked  for  by  defendant  and  refused 
fihoiild  be  given  with  some  modification.  It  leaves  out  of  view 
whether  there  was  any  promise  to  compensate  her  for  her  services 
by  way  of  legacy.  And  although  the  circumstances  named  therein 
might  authorize  the  jury  to  believe  there  was  no  promise  or  inten- 
tion on  Mrs.  Grubb's  part  to  compensate  Miss  Black  for  the 
services,  yet  they  should  be  told  that  unless  they  believed  Mrs. 
Grubb  had  promised  or  intended  to  compensate  Miss  Black  for 
such  sendees  by  paying  her  or  making  a  bequest  to  her  and 
that  she  had  not  done  so  the  law  was  for  defendant. 

Even  instructions  given  to  modify  an  erroneous  one  previously 
given  will  generally  confuse  and  mislead  a  jury,  but  when  they 
are  separate  and  independent  and  without  reference  to  the  erro- 
neous instruction  as  in  this  case  they  do  not  correct  the  error. 

The  judgment  is  reversed  with  directions  for  a  new  trial  and 
further  proceedings  in  conformity  to  this  opinion. 

Hazelrigg  <6  Winn,  for  Appellant. 

Turner  &  Eeed,  for  Appellees. 
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T.  G.  Morton  v.  W.  J.  Fullenweder. 
Thos.  McCormick  v.  Tiios.  G.  Morton. 

Promissory  Notes  —  Msnner  of  Computing  Interest. 

The  legal  manner  to  calculate  interest  on  a  note  is  down  tp  the  first 
payment,  and,  if  the  payment  be  equal  to  or  larger  than  the  interest, 
apply  the  payment  first  to  the  discharge  of  the  interest  and  apply  the 
remainder  to  a  discharge  of  the  principal,  as  a  creditor  has  the  legal 
right  to  have  the  interest  discharged  before  the  principal  shall  be  re- 
duced. 

Novation  —  Legal  Tender  — Gold  and  SUver. 

There  cannot  be  a  novation  of  contract,  because  nothing  but  gold  and 
silver  coin  can  be  made  legal  tender.  Neither  can  a  creditor  claim 
a  novation,  where  he  does  not  in  a  reasonable  time  offer  to  perform 
the  contract. 

Commissioner's  Report  —  Judgment  on  Notes  not  Included  in  Petition. 

It  is  error  to  include  in  a  commissioner's  report  the  amount  of  one 
of  a  series  of  notes  given  for  the  pmrchase  of  land,  where  said  note  is 
not  included  in  the  petition,  nor  referred  to  in  an  amended  pleading. 

APPEAL  FROM  SHELBY  CIRCUIT  COURT. 
April  18,  1867. 

Opinion  of  the  Court  by  Judge  Williams  : 

Thos.  McCormick  is  proven  to  be  of  feeble  mind,  so  much  so 
as  to  render  him  an  easy  prey  to  the  artful  and  designing,  es- 
pecially by  those  in  whom  he  reposed  confidence.  T.  G.  Morton 
was  the  representative  of  the  estate  of  McCormick's  deceased 
brother  under  whose  will  he  was  the  main  devisee.  Morton  seems 
to  have  been  his  confidential  friend  and  adviser,  and  had  much 
influence  over  him. 

In  1859  McCormick  sold  to  Coombs  the  tract  of  land  of  about 
600  acres  devised  to  him  by  his  brother  at  $40  per  acre,  or  $24,000, 
$4,000  of  which  was  paid,  the  remainder  to  be  paid  in  equal  annual 
installments  of  $4,000  each.  Notes  were  not  then  executed  be- 
cause there  was  an  undecided,  existing  contest  as  to  the  testator's 
will. 


McCoBMICK   V.   MORTOX.  505 

Opinion  of  the  Court. 

Subsequently  to  Coombs'  purchase  but  before  the  contest  about 
the  will  was  decided,  Morton  bought  of  Coombs  510^^  acres  of 
this  land,  and  was  to  pay  $4,000  down  and  the  remainder  in  four 
instalfanents  of  $4,000  each  and  the  additional  $420  January  1, 
1866,  but  no  payment  or  notes  were  then  made  or  given.  After- 
ward Morton  arranged  with  McCormick  to  execute  seven  instead 
of  four  notes  payable  annually  without  interest  which  reduced  the 
annual  payments  from  $4,000  to  $2,917.14,  and  involving  an  ac- 
tual loss  of  the  interest  on  the  whole  amount  for  the  extended  time 
which  alone  would  indicate  a  want  of  properly  understanding  his 
own  interest  by  McCormick  as  no  consideration  appears  for  this 
extension. 

McCormick  received  an  assignment  of  three  notes  from  Coombs 
and  surrendered  the  obligation  of  the  latter.  These  notes  were 
executed  by  Morton  to  Coombs  October  11,  1860,  who  assigned 
them  at  the  same  time  to  McCormick.  April  9,  1862,  Morton 
seems  to  have  reduced  one  of  the  notes  by  payment  and  gave  a 
new  note  due  one  day  after  date  of  $2,031.14. 

August  18,  1863,  McCormick  assigned  this  and  the  three  notes 
respectively  due  January  1,  1861,  1862,  and  1863  for  $2,917.14 
each  to  FuUenweder.  McCormick  gave  to  Morton  a  receipt  for 
$420  —  dated  January  21,  1860  —  which  expresses  "I  am  to 
account  for  in  settlement,"  which  seems  to  be  the  additional  $420 
of  Morton's  purchase  from  Coombs  over  and  above  the  amount 
due  by  Coombs  to  McCormick,  but  as  this  was  not  to  be  paid  until 
January  1,  1866,  it  is  hard  to  perceive  why  Morton  should  pay 
it  nearly  five  years  in  advance. 

August  20,  1866,  FuUenweder  brought  suit  on  these  notes 
assigned  to  him,  and  McCormick  sued  on  the  remaining  notes  of 
Morton  as  they  respectively  fell  due,  save  the  last  one.  Morton 
answered  and  set  up  for  defense  the  $420  receipt  dated  January 
21,  1860,  also  of  $2,917  by  receipt  dated  February  28,  1861,  and 
another  receipt  dated  February  26,  1863,  for  $240,  and  also  $300 
the  receipt  of  which  is  lost,  but  this  receipt  was  afterward  found. 
Also  set  up  that  early  in  the  year  of  1863  in  consideration  that 
he,  defendant,  would  pay  McCormick  $1,700,  $1,000  in  Kentucky 
Banks  paper  or  a  premium  of  10  per  cent,  thereon  by  the  1st  of 
March,  1863,  he,  McCormick,  agreed  to  extend  the  time  on  the 
whole  debt  so  as  to  make  the  payments  $2,000  annually,  the  first 
to  be  paid  March  1,  1864,  and  March  1st  every  succeeding  year, 
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and  that  he  made  the  payment  of  the  $1,700  as  agreed,  and  tliat 
$200  of  the  last  receipt  was  paid  on  the  debt  and  $100  as  the  10 
per  cent,  premium  on  the  $1,000  to  be  paid  in  paper  of  the  Bank 
of  Kentucky,  he  having  paid  "  Greenbacks,"  and  that  afterward 
McCormick  fraudulently  assigned  said  notes  to  FuUenwedcr  to 
avoid  this  contract,  and  not  for  a  valuable  consideration,  which  he 
made  a  cross-petition  against  both  McCormick  and  FuUenweder. 
In  this  he  does  not  oflFer  to  execute  new  notes  payable  as  he  avers 
this  new  contract  to  be  nor  does  he  assign  any  reason  for  not  having 
previously  done  so;  he  does  say  the  notes  were  not  present  when 
the  arrangement  was  made  and  was  not  then  to  be  executed  but 
was  to  be  soon  thereafter.  The  same  defense  is  set  up  to  all  the 
suits,  and  on  motion  of  ^forton  they  were  transferred  to  the  equity 
docket. 

March  8,  1866,  Morton  filed  an  amended  answer  and  paid  into 
court  $6,367.50  in  legal  tender  treasury  notes  and  claimed  that 
they  should  be  received  in  discharge  of  the  altered  contract. 

ilcCormick  in  his  answer  sets  up  the  feeble  condition  of  his 
mind,  sots  out  that  the  first  change  in  the  notes  was  by  the  undue 
influence  of  Morton  over  him  and  fraudulently  obtained  by  him 
without  consideration  to  his  detriment  of  $1,461.86  in  the  loss 
of  interest  alone,  and  asks  for  judgment  against  Morton  for  it. 
He  sets  up  that  the  $420  receipt  had  been  settled  by  the  reduction 
of  the  first  note  and  its  renewal  with  the  note  for  $2,031.14  dated 
April  9,  1862.  That  the  receipt  for  $2,917  February  21,  1861, 
Avas  fraudulently  obtained  and  nothing  paid  by  Morton,  that  the 
$1,000  paid  by  Morton  to  Bullock  &  Co.  were  included  in  the 
credit  for  $1,700  entered  on  the  note  due  January  1,  1861,  as  of 
February  19,  1863;  that  the  $300  credit  set  up  as  the  last  receipt 
wore  likewise  included  in  it.  He  denies  the  new  contract  set  up 
by  Morton  to  extend  the  credits  so  as  to  make  the  annual  payments 
$2,000,  denies  he  ever  imderstood  or  that  he  agreed  to  do  any  such 
thing  in  consideration  that  Morton  would  pay  him  $1,000  in 
Kentucky  Bank  paper  or  as  a  premium  of  10  per  cent,  thereon 
and  $700  in  "  Greenbacks  "  in  March,  1863.  The  cause  was  re- 
ferred to  the  master  to  take  proof,  report  balance  sheet,  etc.,  who 
reported  a  balance  due  FuUenweder  on  October  11,  1866,  of 
$11,606.01  and  to  McCormick  of  $1,109.48,  upon  which  the  court 
rendered  judgment  and  from  which  "Morton  took  an  appeal  and 
McCormick  a  cross-appeal.     The  commissioner  and  court  rejected 
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Morton's  claim  for  his  $420  receipt  and  allowed  only  $1,000  for 
payment  of  the  note  to  Bullock  &  Co.  of  the  $2,917  receipt. 

The  B^ven  notes  executed  hy  Morton  to  Coombs  for  $2,917.14 
amount  to  the  exact  sum  of  his  purchase  of  the  510V^  acres  of 
land  and  as  these  notes  are  dated  October  11,  1860,  nearly  ten 
months  subsequent  to  the  date  of  said  receipt  for  $420,  of  January 
21,  1860,  and  there  can  be  no  reason  found  in  the  record  why 
Morton  should  pay  this  $420  so  long  in  advance,  and  especially  is 
there  none  why  he  subsequently  gave  his  notes  for  the  same 
amount,  nor  is  there  any  reason  perceived  why  he  should  not  have 
gotten  credit  for  it  when  he  reduced  his  first  note  with  McCormick 
and  renewed  it  for  the  remainder  due  in  April,  1862,  if  indeed 
he  had  ever  paid  this  $420,  to  McCormick.  As  Morton's  pur- 
chase from  Coombs  amounts  to  $20,420,  whilst  Coombs  owed 
McCormick  only  $20,000,  we  can  see  why  some  kind  of  paper 
would  be  given  by  McCormick  acknowledging  his  indebtedness  to 
Coombs  for  this  $420,  when  the  notes  should  be  collected,  unless 
he  paid  it  in  some  way.  It  is  very  easy  to  perceive  how  a  man 
of  McCormick's  want  of  understanding  might  be  induced  to  exe- 
cute any  kind  of  paper  in  such  a  complication;  notwithstanding 
McCormick's  attempt  to  explain  how  this  receipt  was  settled  he 
then  evidently  did  not  understand  the  transaction  and  we  do  not 
feel  bound  to  adhere  strictly  to  the  confessed  account  given  by 
one  so  illy  qualified  to  give  an  intelligent  statement  of  the  various 
transactions.  We  are  satisfied  the  rejection  of  this  receipt  was 
right. 

The  receipt  dated  February  28,  1861,  for  $2,917  set  up  by 
Morton  after  acknowledging  the  reception  of  $2,917  says :  "  and 
said  Morton  is  to  pay  W.  C.  Bullock  &  Co.  $1,000  assigned  by 
said  Alec  Coombs,  which  said  McCormick  is  to  give  credit  on  land 
notes."  This  payment  to  Bullock  &  Co.  was  not  made  in  fact 
for  several  years  afterward,  indeed  not  until  this  litigation  began, 
but  doubtless  it  was  agreed  on  and  was  the  pretext  for  said  receipt ; 
that  Morton  then  paid  McCormick  any  money  is  negatived  by  his 
own  subsequent  conduct  in  renewing  the  first  land  note  in  April 
of  the  following  year  for  $2,031.14.  Whereas  if  he  had  made 
this  payment  of  $2,917  in  February,  1861,  not  only  this  first 
note  would  have  been  liquidated,  but  a  large  credit  remained  to 
go  upon  the  next  note.  Besides,  there  is  no  reason  given  nor 
perceived  why  this  credit  should  not  have  been  entered  on  the 
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note,  if  everything  had  been  fair;  a  prudent  man  certainly  would 
not  have  been  content  with  a  mere  receipt  subject  to  loss  and 
destruction  for  so  large  a  sum  when  no  serious  obstruction  inter- 
vened to  have  it  placed  on  the  note ;  these  circumstances  in  connec- 
tion with  the  other  evidence  convince  us  that  the  court  correctly 
rejected  this  credit  save  the  $1,000  paid  Bullock  &  Co. 

McCormick  seems  to  have  brought  no  suit  upon  Morton's  last 
note  nor  by  any  amended  pleading  asked  judgment  thereon,  yet 
it  has  been  computed  by  the  commissioner  in  his  report  and  a 
judgment  based  thereon  which  is  erroneous. 

There  are,  however,  two  errors  against  McCormick,  the  first  as 
to  the  manner  of  computing  interest;  the  commissioner  allowed 
interest  on  the  amount  of  the  several  notes  from  the  time  due 
until  about  the  time  of  his  report  and  then  allowed  Morton  in- 
terest on  his  payments  from  their  respective  dates  to  the  same 
time,  whereas  the  legal  manner  is  to  calculate  interest  on  the  note 
down  to  the  first  payment,  and,  if  the  payment  be  equal  to  or 
larger  than  the  interest,  apply  the  payment  first  to  a  discharge  of 
the  interest,  and  apply  the  remainder  to  a  discharge  of  the  prin- 
cipal, as  a  creditor  has  the  legal  right  to  have  the  interest  dis- 
charged before  the  principal  shall  be  reduced;  the  calculation  is 
very  simple  to  arrive  at  this  legal  method,  merely  by  adding  prin- 
cipal and  interest  and  deducting  the  payment  therefrom,  then 
computing  interest  on  the  remainder  to  the  time  of  the  next  pay- 
ment, adding  principal  and  interest  and  deducting  payment,  and 
so  on,  but  this  can  only  be  done  when  the  payment  is  equal  to  or 
greater  than  the  interest. 

The  extension  of  the  time  from  four  to  seven  annual  payments 
without  interest  by  Coombs  to  Morton  was  arranged  by  the  latter 
with  McCormick  and  without  consideration  and  at  a  loss  by  the 
latter  of  the  interest  for  this  extended  time,  and  we  regard  it  as 
but  legal  and  equitable  under  the  circumstances  of  this  case  that 
Morton  should  be  held  responsible  to  McCormick  for  interest  on 
these  deferred  payments  for  all  time  exceeding  that  of  payment 
from  Coombs  to  McCormick. 

There  is  an  item  of  credit  to  Morton  of  $2,400  February  2.5, 
1863,  and  $300  February  27,  1863,  set  down  —  extended  $540 
with  interests  on  same  to  October  11,  1863,  $117.09  which  we  do 
not  understand ;  it  looks  to  be  an  error  in  some  way,  but  we  merely 
call  attention  to  it  for  correction  if  it  be  not  correct. 


Bbadley  v.  Collins  et  al.  500 

Opinion  of  the  Court. 

The  evidence  and  circumstances  do  not  justify  a  novation  of 
the  contract  as  set  up  by  Morton.  First,  because  as  a  majority 
of  this  court  has  held,  nothing  but  gold  and  silver  coin  can  be 
made  a  legal  tender  which  was  worth  more  when  this  contract  is 
asserted  to  have  been  made  than  paper  of  the  Bank  of  Kentucky. 
Second,  because  Morton  did  not  in  reasonable  time  offer  to  per- 
form the  contract  and  indeed  failed  to  do  so  in  its  most  essential 
features.  Third,  because  we  are  not  satisfied  that  such  a  contract 
with  McCormick  should  be  enforced  even  if  it  were  clearly  estab- 
lished. Fullenweder  does  not  complain  of  the  erroneous  manner 
in  \^'hich  interest  was  computed  in  his  judgment,  and  as  there  is 
no  error  therein  against  Morton,  it  must  be  affirmed,  with  damages. 

For  the  errors  indicated,  the  judgment  of  McCormick  against 
Morton  must  be  reversed  upon  both  the  appeal  and  cross-appeal 
without  costs  in  this  court  to  either  party,  with  directions  to  the 
court  below  to  permit  an  amended  petition  bringing  the  last  note  of 
Morton  held  by  McCormick  before  the  court  for  adjudication  and 
correcting  the  judgment  otherwise  as  herein  indicated. 

Harwood  &  lAndseys,  for  Appellants. 

Bullock  &  Davis,  for  Appellees. 


W.  E.  Bradley  17.  W.  Collins  et  al. 

Suits  in  Equity  —  Determination  —  Presence  of  Other  Parties  —  Infants. 

It  is  provided  by  the  fortieth  section  of  the  Civil  Code  that  "  Where  a 
determination  of  the  controversy  between  the  parties,  before  the  court, 
cannot  be  made  without  the  presence  of  other  parties,  the  chanceHor 
must  order  them  brought  in:  "  Held,  That  it  is  the  duty  of  the  court, 
in  exercising  general  supervision  over  the  rights  of  infants,  to  have  them 
brought  in  as  parties  to  the  action. 

APPKAL  FBOM  HICKMAN   CIRCUIT  COURT. 
April  23,  1867. 

Opinion  of  the  Court  by  Judge  Hardin  : 

According  to  our  construction  of  the  will  of  Samuel  Crossland, 
deceased^  the  testator  intended  by  the  de\nse  of  the  slaves,  Rose, 
Bob,  Luke,  and  others  to  "  Edward   Crossland  and  his  bodily 
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heirs,"  to  vest  in  each  of  the  children  of  Edward  Crossland  an 
equal,  present  interest  with  their  father  in  the  slaves,  the  words 
"  bodily  heirs  "  being  used  in  a  sense  or  meaning  synonymous  with 
that  of  "  children." 

We  are,  therefore,  of  the  opinion  that  the  petition  disclosed 
sufficient  grounds  for  the  interpoedtion  of  a  court  of  equity 
to  enjoin  the  sheriff  from  selling  the  slaves. 

It  is  insisted,  however,  that  according  to  section  53  of  the  Civil 
Code,  as  heretofore  construed  by  this  court  (Anderson  v.  Watson, 
3  Met  509),  the  action  as  brought  in  the  name  of  appellant 
could  not  be  maintained,  but  it  should  have  been  brought  in  the 
names  of  the  children  by  a  next  friend,  as  guardian.  As  there 
was  no  demurrer  to  the  petition,  that  question  seems  only  to  have 
been  incidentally  involved  in  the  ruling  of  the  court.  Certainly, 
before  dismissing  the  petition  on  this  ground,  considering  the 
rights  of  the  infants  disclosed,  the  appellant  should  have  been 
allowed  to  correct  the  irregularity  by  making  them  plaintiffs  by 
amendment.  It  is  provided  by  the  fortieth  section  of  the  Civil 
Code  that  "  when  a  determination  of  the  controversy  between  the 
parties  before  the  court  cannot  be  made  without  the  presence  of 
other  parties,  the  court  must  order  them  to  be  brought  in."  In 
our  opinion,  the  chancellor  was  not  only  authorized  by  this  enact- 
ment of  the  Code  to  order  the  infants  to  be  made  parties,  but  it 
was  his  duty  to  do  so,  in  the  exercise  of  his  general  supervision 
over  the  rights  of  infants,  and  it  was  erroneous  to  dismiss  the  action 
and  dissolve  the  injunction  without  ordering  this  to  be  done. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Rodman,  for  Appellant. 

Bullock,  for  Appellees. 
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W.  S.  BoTTB  V.  J.  D.  NoBwooD  et  al. 

Deeds  of  Trust  •— UncertAinty  of  Description  —  Construction. 

A  trust  deed  contained  the  folIowiDg  wording,  in  reference  to  personal 
property  conveyed  therein  "All  my  perBonal  property,  oontisting  of  all 
the  stock  of  horses,  cattle,  sheep  and  hogs,"  and  "all  his  farming 
utensils  of  every  kind  and  description  except  such  pn^rty  as  is  exempt 
by  law  from  execution."  Held,  that  this  does  not  convey  any  personalty 
except  as  actually  described  by  wording  in  the  instrument,  and  does 
not  cover  all  the  personal  property  of  the  mortgagor. 

Same. 

The  wording  of  a  trust  deed  which  contains  "all  the  personal  prop- 
erty," **  consisting  of,''  is  held  to  limit  and  define  the  kind  of  personalty 
conveyed  and  transfers  all  of  each  class  named  thereafter  as  constituting 
the  personal  property  to  be  embraced  in  the  deed. 

APPEAL  FROM  FLEMING  OIBCUIT  COUBT. 
April  24,  1867. 

Opinion  of  the  Court  by  Judge  Williams  : 

Norwood  made  a  deed  of  trust  to  Dudley  for  the  benefit  of  his 
creditors  February  14,  1863.  K".  S.  Botts,  a  judgment  creditor, 
liad  his  execution  levied  on  the  slaves  of  Norwood,  several  in  num- 
ber, when  Norwood  sued  out  an  injunction  to  prevent  the  sale,  in- 
sisting that  they  were  conveyed  by  said  deed  for  the  benefit  of  all 
Iiis  creditors,  which  Botts  denies,  and  this  is  the  important  question 
in  the  case. 

After  conveying  his  land  by  description,  the  deed  contained  the 
following : 

"'also  all  the  personal  property  of  said  John  D.  Norwood 
except  his  household  and  kitchen  furniture  as  hereinafter 
named,  consisting  of  all  the  stock  of  horses,  cat- 
tle, sheep,  and  hogs  now  owned  by  said  Norwood, 
and  all  his  farming  implements  and  utensils  of  every 
description  and  kind  except  such  property  as  is  exempt 
by  law  from  execution,  and  said  Norwood  having  but 
little,  if  any,  household  and  kitchen  furniture  which  is 
not  exempt  from  execution,  he  does  not  convey  said  arti- 
cles   of   liousehold    and    kitchen    goods    and   furniture 
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hereby^  but  reserves  the  same  as  also  other  property  as 

is  exempt  by  law  from  executioiL*' 
Although  this  conveyance  is  in  somewhat  unskillful  language, 
yet  we  think  when  properly  analyzed  and  transposed  it  is  compara* 
lively  free  from  difficulty.  The  conveyance  is  of  all  his  personal 
property  consisting  of  ^^  all  the  stodc  of  horses,  cattle,  sheep,  and 
hogs^"  and  "  all  his  farming  utensils  of  every  kind  and  descrip- 
tion, except  such  property  as  is  exempt  by  law  from  execution," 
and  "  having  but  little,  if  any,  household  and  kitchen  furniture 
which  is  not  exempt  from  execution,"  none  of  it  is  conveyed. 
With  this  analysis  and  transposition  it  is  apparent  that  the  slaves 
were  not  conveyed,  and  were,  therefore,  liable  to  the  execution  of 
appellant ;  the  injunction  was  wrongfully  sued  out,  and  erroneously 
sustained  by  the  court.  Had  there  been  no  description  as  to  what 
the  personalty  consisted  of,  the  deed  would  have  conveyed  all  the 
personal  property  of  Norwood  of  every  kind  save  that  embraced 
in  the  exceptions,  but  when  after  using  the  term  "  all  the  personal 
property,"  it  is  added  "  consisting  of,"  this  limits  and  defines  the 
kind  of  personalty  conveyed  and  transfers  all  of  each  class  named 
as  constituting  the  personal  property  embraced  without  a  more 
minute  description,  but  it  could  not  transfer  the  title  to  any  per- 
sonalty not  described  as  constituting  any  part  of  the  general  prop- 
erty intended  to  be  embraced  imder  the  general  term  of  personal 
property.  The  exception  of  his  household  and  kitchen  furniture 
from  the  operation  of  the  deed,  when  it  is  not  named  as  a  constit- 
uent element  of  the  personal  property  conveyed,  it  is  insisted  evi- 
dences that  he  understood  and  intended  that  all  his  personal  prop- 
erty of  every  kind  should  be  and  was  embraced,  save  only  such  as 
was  excepted,  but  this  seems  to  be  by  the  way  of  abundant  caution, 
for  the  sentence  should  be  intended  to  name  the  property  to  be  con- 
veyed ;  it  is  as  follows :  "  also  all  the  personal  property  of  said 
John  D.  Norwood,  except  his  household  and  kitchen  furniture,  as 
hereinafter  named,  consisting,"  etc.  The  conveyance  was  of  all 
hia  personal  property  hereinafter  to  be  named,  consisting,  etc., 
and  his  excepting  liis  household  and  kitchen  furniture  when  he  says 
it  was  nearly  or  i]\u\e  all  exempt  from  execution,  cannot  enlarge 
the  description  of  the  property  convoyed  when  his  intent  to  describe 
it  is  so  plainly  manifested,  followed,  as  it  is,  with  a  description  of 
its  constituent  elements.  This  designation  of  the  property  con- 
voyed could  scarcely  be  determined  to  embrace  bank  stock,  an- 
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nuitieB,  or  legacies^  and  yet  these  would  be  embraced  by  the  same 
parity  of  reasoning^  and  this  is  not  weakened  because  iJiese  might 
have  passed  by  a  subsequent  provision  of  the  deed. 

Wherefore,  the  judgment  perpetuating  the  injunction  is  reversed, 
with  directions  to  the  court  below  to  dissolve  said  injunction,  and 
for  further  proceedings  as  herein  indicated. 

Botts,  for  Appellant. 

Phister,  for  Appellees. 


John  A.  Shradsb  et  al.  v.  Nannib  Phii^lifs  et  al. 

Settiemeiit  of  Eatates  — Two  Administrators -^  CommiMions. 

Where  one  of  two  administrators  acts  for  a  short  time  only,  he  is  not 
entitled  to  half  the  commission  aUowed  for  winding  up  the  estate;  he 
should  be  allowed  one-half  of  the  commission  for  that  portion  fully  ad- 
ministered while  he  continued  to  act. 

Adminiatrator's  Bond  —  Counter  Security. 

V91iere  one  of  a  number  of  sureties  fail  to  join  with  the  others  in 
requiring  counter  security  he  is  equally  bound  with  the  sureties  in  the 
new  bond. 

Master  Commissioner's  Report  —  Exceptions  —  Confirmation  —  Second  Report 
—  Chancellor's  Determination  on  First  Report. 

The  last  report  which  was  filed  on  the  day  the  judgment  was  rendered 
was  the  chancellor's  determination  on  exceptions  to  former  report  and 
there  was  no  more  necessity  for  leaving  this  report  open  for  exceptions 
than  there  was  for  leaving  the  judgment  open. 

APPEAL    FBOM    LOUISVILLE    OHANCBBY    OOUET. 
April  22,  1867. 

Opinion  of  the  Couet  by  Judge  Williams  : 

As  Dorsey  only  continued  to  act  as  administrator  of  Sam'l 
Phillips,  jointly  with  Thos.  L.  Phillips,  less  than  a  year,  it  was 
manifest  injustice  and  error  to  allow  him  one-half  the  commission 
allowed  the  administrator  for  the  trouble  of  winding  up  the  estate ; 
he  should  be  allowed  one  moiety  of  the  commission  for  that  portion 
fully  administered  whilst  he  continued  to  act,  or  if  this  cannot  be 
33 
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arrived  at,  a  reasonable  adjustment  should  be  made  of  the  busi- 
ness transacted  within  that  time,  and  Dorsey  allowed  one-half  the 
commission  for  the  same,  and  the  remainder  of  the  entire  com- 
pensation should  be  allowed  to  Thos.  L.  Phillips,  to  go  in  reduction 
of  his  liabilities  and  thus  to  that  extent  relieve  his  securities. 

There  seems  also  to  be  an  error  in  not  charging  Dorsey  for  the 
amount  of  T.  S.  Roberts'  note  for  $150,  embraced  in  his  receipt  of 
March  21,  1855. 

When  L.  L.  and  Elias  Dorsey  moved  the  County  Court  of  counter 
security  on  the  administration  bond  of  Thos.  L.  Phillips  and  L.  L. 
Dorsey,  Richard  Phillips,  a  security  therein,  seems  not  to  have  de- 
sired or  asked  either  for  relief  or  counter  security ;  he  must,  there- 
fore, be  held  as  still  continuing  liable  for  Thos.  L.  Phillips'  acts  as 
administrator  and  jointly  bound  with  those  in  the  new  bond.  As 
Dorsey  ceased  from  that  time  to  act  as  administrator  his  whole  re^ 
sponsibility  is  as  the  surety  of  Phillips,  and  if  Dorsey  should  be  re- 
garded as  a  cosurety  for  his  coadministrator  Phillips,  yet  as  there 
would  then  only  be  four  securities,  and  two  of  these,  the  Dorseys, 
moved  and  obtained  counter  surety,  Richard  Phillips  would  still 
remain  responsible  for  one-fourth  of  Thos.  L.  Phillips'  defalcation, 
and  as  there  are  five  securities  on  the  new  bond  it  can  do  him  no  in- 
justice to  hold  him  equally  bound  with  them;  and  we  regard  this 
as  the  true  position  of  these  respective  sureties,  that  Richard 
Phillips  remained  bound  equally  with  the  sureties  in  the  new  bond, 
and  the  court  should  have  adjudged  that  the  amount  decreed  to 
Nannie  Phillips  should  first  be  made  of  the  estate  of  these  sureties 
including  Richard  Phillips  before  resorting  to  the  estate  of  either 
of  the  Dorseys. 

The  last  report  of  the  commissioner  which  was  filed  on  the  day 
the  judgment  was  rendered  seems  to  merely  be  the  result  of  the 
chancellor's  determination  on  the  exceptions  of  the  parties  filed  to 
the  former  report,  and  only  seems  to  be  a  more  ready  means  of  em- 
bodying his  determinations,  and  we  cannot  perceive  the  necessity 
of  having  this  report  open  for  exceptions  no  more  than  he  should 
have  left  his  judgment  open  therefore  had  he  made  the  summary 
and  arrived  at  the  result,  instead  of  directing  the  commissioner  to 
do-  so,  and  in  this  there  is  certainly  no  reversible  error ;  but  as  the 
cause  must  be  returned  to  the  court  and  should  again  be  sent  to 
f>?^  commissioner  for  a  corrected  report,  if  the  parties  can  show 
any  other  errors  apparent  from  the  record  as  it  now  stands,  they 
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Bhould  be  permitted  to  do  so,  but  the  cause  should  not  again  bo 
opened  for  further  proof  and  litigation. 

For  these  errors,  the  judgment  is  reversed,  with  directions  to  the 
court  below  for  further  proceedings  as  herein  indicated. 

Caldwell,  for  Appellants. 

H.  Pope,  W.  B.  Thompson  and  Marshall,  for  Appellees.  , 


Wm.  Steele  v.  J.  E.  Ricketts^  Exb. 

BiUa  and  Notes -^  Alteration  of  Instruments  —  Discharge  of  Indorser. 

Where  the  payee  of  a  bill  subsequently  inserts  the  name  of  another  as 
drawee  without  his  authority,  the  alteration  will  operate  to  discharge 
the  indorser  from  liability. 

APPEAL  FBOH  HENDEKSOlSr  CIBCTJIT  OOUBT. 
April  24,  1867. 

Opiniow  of  the  Coubt  by  Judge  Habdin  : 
In  the  former  opinion  of  this  court  in  this  case  it  was  said  that 
^^  if  the  bill  was  completed  as  to  the  drawer,  acceptor, 
and  drawee  when  appellant  indorsed  it,  the  indorsement 
did  not  authorize  appellee  or  any  one  else  to  insert  an- 
other name  in  the  bill  as  drawee.  If  there  was  no  drawee 
in  the  bill  when  appellant  indorsed  it,  but  there  was  a 
blank  for  the  name  of  the  drawee  to  be  inserted,  then 
there  might  be  an  implied  authority  to  the  holder  to  fill 
the  blank,  but  not  otherwise." 
It  appears  that  when  the  appellant  indorsed  the  bill,  the  space 
in  which  the  name  of  the  drawee  is  usually  written  contained  the 
words  "  City  Bank  "  which  had  been  written  therein  by  Salom  A. 
Steele,  the  acceptor,  so  that  the  bill  then  read  ^'  pay  to  the  order  of 
City  Bank,"  etc. 

Although  the  office  or  place  of  business  of  J.  E.  Ricketts  &  Co. 
was  known  as  "  the  City  Bank,"  they  seem  to  have  reco^ized  the 
words  "  City  Bank  "  as  representing  themselves  by  paying  checks 
drawn  on  the  "  cashier  of  the  City  Bank,"  arid  the  evidence  we 
think  authorizes  the  conclusion  that  the  words  "  City  Bank  "  were 
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inserted  in  the  bill  for  the  purpose  of  representing  said  firm  of 
J.  E.  Bicketts  &  Co.  as  the  drawees  of  the  bill,  and  not  merely  as  a 
designation  of  the  place  of  payment^  and  were  so  understood  by 
the  appellant  when  he  indorsed  the  bill,  and  by  said  J.  E.  Ricketts 
&  Co.  when  they  received  it;  and  as  it  appears  that  one  of  said 
firm  subsequently  inserted  the  name  of  the  appellant  in  the  bill  as 
a  drawee  without  his  authority,  the  alteration  operated  to  dis- 
charge him  from  liability  thereon. 

This  conclusion  renders  the  consideration  of  other  objections  to 
the  judgment  unnecessary. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  petition. 

H.  F.  Turner,  for  Appellant. 

Crockett  &  Vance,  for  Appellee. 


John  T.  Pbatt  v,  E.  H.  Samuels  et  al. 

Pleadings  — Snffident  Answer  —  Amended  Petition. 

Appellants  deny  that  they  were  indebted  to  their  oodefendant  in  any 
sum  whatever,  at  the  institution  of  the  original  action:  Held,  That  this 
answer  though  filed  in  response  to  the  original  petition,  should  be  held 
to  sufficiently  controTert  the  more  specific  averments  of  indebtedness, 
made  in  an  amended  petition,  subsequently  filed. 

Evidence  Taken  Before  Consolidation. 

Where  causes  are  consolidated  without  objection,  the  evidence  taken 
before  may  be  used  on  the  trial  of  the  consolidated  case. 

;   1  APPEAL  FEOM  KENTON  CIRCUIT  COUBT. 

April  26,  1867. 

Opinion  of  the  Coubt  by  Judge  Hjlbdin: 

As  the  appellees,  A.  L.  and  J.  Hardin,  in  their  answer  to  the 
original  petition  of  appellant  deny  that  they  were  indebted  to 
their  oodefendant  Samuel  in  any  sum  whatever  at  the  institution 
of  the  action,  we  think  this  answer,  though  filed  in  response  to  the 
original  petition,  should  be  taken  to  sufficiently  controvert  the 
more  specific  averments  of  indebtedness  from  them  to  Samuel 
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made  in  the  amended  petition,  subsequently  filed,  and  that  under 
the  issue  so  formed  the  burden  was  on  the  appellant  of  proving 
an  indebtedness  from  the  Hardins  to  Samuel.  The  suits  of 
Clarkson  against  Hardins  which  appear  to  have  been  consolidated 
with  this,  without  objection,  furnish  the  only  evidence  which  was 
before  the  court  as  to  the  alleged  indebtedness  of  said  Hardins  to 
Samuel  and  from  that  it  appears  that  said  Hardins'  notes  for  the 
balance  of  the  price  of  property  purchased  by  them  of  Samuel, 
and  which  embraced  all  they  owed  him,  had  been  assigned  and 
transferred  to  Clarkson  before  this  suit  was  brought. 

Therefore,  perceiving  no  error  in  the  judgment  dismissing  the 
appellant's  petition,  the  same  is  affirmed. 

This  court  has  repeatedly  decided  that  the  right  to  prosecute 
a  cross-appeal  as  provided  by  section  895  of  the  Civil  Code,  is 
only  allowed  in  behalf  of  an  appellee  against  the  appellant  and 
not  against  a  coappeUee.  Said  Hardins'  cross-appeal  against 
Clarkson  is,  therefore,  dismissed. 

Stevenson  &  Muers,  for  Appellant. 

Simmons,  and  Pryor  &  Chambers,  for  Appellee. 
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W.  W.  Owsley  v.  J.  M.  Cook  &  Co.  et  al. 

Attachment  and  Sale  of  Land  to  Which  Attachment  Creditors  Only  Had  an 
Eqnitahle  Title -^  Legal  Title  Holder  Necessary  Party. 

Where  a  petitioner  only  has  an  equitable  title  to  land,  the  legal  title 
being  in  another,  he  should  have  joined  the  legal  holder  by  a  proper 
pleading,  with  a  view  to  obtain  the  legal  title. 

Same  — Legal  Title  Should  be  Matured  Before  Sale. 

The  chancellor  should  always  ascertain  where  the  legal  title  is  to 
land,  and  haye  it  matured  so  that  a  purdiaser  at  his  sale  can  be  assured 
he  is  purchasing  the  land  and  not  a  law  suit,  as  this  depresses  the  price 
and  causes  a  sacrifice. 

Directions  to  Commiasion  as  to  when  Sale  Shall  be  Made. 

When  the  sale  of  land  is  to  be  on  the  premises,  the  commissioner 
should  be  ordered  to  make  it  on  a  day  certain;  when  it  is  to  be  made  at 
the  Courthouse  door  it  is  sufficient  to  direct  him  to  sell  on  the  first  day 
of  a  court  to  be  held  for  the  county. 

Secdver  —  Appointment  —  Bond  —  Qualification. 

A  receiver  should  execute  a  bond,  approved  by  the  court  and  take  the 
oath  required  by  law  before  entering  upon  the  discharge  of  his  ditties. 

Attorney  for  Plaintiif  Appointed  to  Defend. 

An  attorney  who  had  brought  some  of  these  suits  was  appointed  to 
defend  others;  Held,  to  be  contrary  to  both  the  letter  and  spirit  of  the 
Code. 

APPEAL   PBOM    LINCOLN    OIBCtriT    COUBT. 
April  23,  1867. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

If  umerous  creditors  of  appellant  attached  his  property  and  had 
his  land  sold,  in  which  numerous  errors  were  committed  and  the 
whole  judgment  must  be  reversed  and  sent  back  with  leave  to 
Owsley  to  controvert  both  the  causes  of  action  and  causes  of  at- 
tachment. Owsley  seems  only  to  have  had  an  equitable  title  to 
the  land,  the  legal  title  being  in  Whitley,  who  was  not  made  a 
party  by  any  proper  pleading  with  a  view  of  obtaining  the  legal 
title. 

The  chancellor  should  always  ascertain  where  the  legal  title 
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is  to  land  and  have  it  matured  so  that  a  purchaser  at  his  sale  can 
be  assured  he  is  purchasing  the  land  and  not  a  mere  equity  or  law 
suity  as  this  is  always  calculated  to  depress  the  price  and  cause  a 
sacrifice. 

There  was  no  direction  given  the  commissioner  as  to  when  or 
on  what  day  he  should  make  the  sale,  but  he  was  left  wholly  to  his 
own  discretion  as  to  this,  which  should  never  be  done  when  the 
sale  is  to  be  on  the  premises ;  when  it  is  to  be  at  the  courthouse 
door,  it  is  sufficiently  certain  to  direct  him  to  sell  on  the  first  day 
of  some  court  to  be  held  for  the  county. 

Under  section  331,  Civil  Code,  it  is  the  duty  of  receivers  to 
qualify  before  entering  upon  the  discharge  of  their  duties,  and 
*^  with  one  or  more  sureties  approved  by  the  court,  execute  a 
bond  to  such  persons  and  in  such  sums  as  the  court  shall  direct." 

The  receivers  do  not  appear  to  have  been  sworn  in  this  case,  nor 
did  the  court  approve  the  bond;  indeed,  they  did  not  execute  a 
bond ;  a  bond  purporting  to  be  a  receiver's  bond  signed  alone  by 
Alcorn  is  copied  in  this  record,  but  without  approval  by  the  court; 
however  it  might  have  sufficed  had  the  court  approved  it,  without 
such  approval  it  cannot  be  regarded  as  a  receiver's  bond  executed 
according  to  the  requirements  of  the  Code. 

In  several  of  the  cases  no  affidavit  of  the  insufficiency  of  the 
personalty  was  made,  nor  refunding  bonds  with  security  entered 
into,  but  in  several  bonds  only  signed  by  the  plaintiff  without 
approval  are  filed,  which  are  totally  insufficient  to  comply  with 
the  requisites  of  the  law. 

An  attorney  who  had  brought  some  of  these  suits  was  appointed 
to  defend  others,  which  is  contrary  to  both  the  letter  and  spirit  of 
the  Code. 

Denny  seems  only  to  have  been  Owsley's  surety,  and  never  to 
have  paid  the  debt;  the  holder  of  this  debt  should  have  been  a 
party,  and  the  money  adjudged  to  be  paid  to  him;  though  the 
proceeding  may  be  authorized  on  behalf  of  the  surety,  he  is  not 
entitled  to  the  money  unless  he  has  paid  the  debt. 

One  Whitley  seems  to  have  been  an  attaching  creditor,  but 
whether  he  is  the  one  that  held  the  legal  title  to  the  land  we  cannot 
tell,  nor  does  it  matter,  for  still  the  pleadings  were  imperfect  and 
erroneous  for  the  purpose  of  securing  the  legal  title  to  the  pur- 
chaser and  of  informing  those  who  desired  to  bid  where  it  was. 

There  are  other  minor  errors,  but  these  substantial  defects  go 
to  the  whole  judgment  of  sale  and  render  it  erroneous,  even  as  to 
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those  creditors  whose  proceedings  were  regular^  as  the  judgment 
is  a  unit  and  not  susceptible  of  partition. 

Lindenberger,  etc.^  seems  to  have  had  process  and  neither  affi- 
davit nor  bond  was  necessary  in  their  case,  and  they  were  entitled 
to  a  personal  judgment;  still  the  judgment  of  sale  was  erroneous 
for  the  other  errors  suggested  on  the  part  of  other  plaintiffs. 

As  the  purchaser  of  the  land  is  not  a  party  to  this  record,  no 
questions  as  to  the  title  and  sale  are  adjudicated. 

Wherefore,  the  orders  sustaining  the  attachments  and  ordering 
the  land  sold  are  reversed,  with  directions  to  the  court  below  for 
further  proceedings  as  herein  indicated. 

Bradley,  for  Appellant. 

Durham,  for  Appellees. 


W.  F.  Lane  v.  James  M.  Eobbbson. 

Sanfobd  Bakeb  and  Wife  v.  James  M.  Robeeson. 

Kinor  Defendants  —  Entry  of  Appearance  by  Attorney  —  Gvardian  ad  Litem. 

The  appearance  of  a  minor  defendant  cannot  be  entered  by  attorney. 

Such  must  be  summoned  and   then  it  is  the  duty  of  the  court,  as  the 

friend  of  infants,  to  see  that  a  guardian  be  appointed  who  must  have 

an  opportunity  to  defend. 

Decretal  — Sale  of  Land  —  Purchaser  —  Writ  of  possession  —  Confirmance. 
A  purchaser  has  no  right  to  claim  land  bid  off  at  a  decretal  sale  until 
the  sale  is  confirmed,  as  it  does  not  become  a  sale  and  purdiase  until 
then. 

Same  —  Purchaser  not  to  be  Placed  in  Possession  at  Time  of  Sale. 

It  is  error  to  order  a  commissioner  to  place  a  purchaser  in  possession 
at  the  time  of  a  decretal  sale,  and  especially  where  the  sale  occurs  after 
the  crop  is  gathered. 

APPEAL    FBOM    MADISON    OIBOUIT    OOUBT. 
April  20,  1867. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

The  insolvency  of  W.  F.  Lane  and  his  inability  to  pay  his  own 
small  debts  at  the  time  the  debt  of  $1,000  was  paid  to  Hooker,  a 
note  for  which  had  been  executed  to  Koberson  as  a  payment  on 
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the  land  bou^t  of  him  by  W.  F.  Lane's  father,  and  his  long  delay 
in  asserting  it,  precludes  any  supposition  that  he  really  paid  it, 
and  the  judgment  dismissing  his  petition  absolutely  was  right  and 
is  affirmed. 

Mrs.  Baker  was  an  heir  of  Wm.  Lane,  deceased,  and  though 
married,  still  a  minor,  her  husband  in  the  army,  and  the  land 
which  had  descended  to  her  and  her  coheirs  was  decreed  to  be 
sold  to  pay  her  deceased  father's  debts  for  the  land,  at  first  without 
her  even  being  made  a  party;  and  when  the  sale  and  judgment  of 
sale  were  set  aside  on  the  motion  of  W.  F.  Lane  she  was  still  made 
no  party  by  any  amended  pleading,  but  upon  the  record  is  an 
entry  that  all  the  heirs  of  Wm.  Lane,  deceased,  by  attorney,  enter 
their  appearance;  but  the  appearance  of  a  minor  defendant  can- 
not be  entered  by  attorney;  such  must  be  summoned;  and  then  it 
is  the  duty  of  the  court  as  the  friend  of  infants  to  see  that  a  guard- 
ian be  appointed  who  must  have  an  opportunity  to  defend  for  his 
ward. 

W.  F.  Lane,  a  defendant  in  the  Boberson  action,  and  plaintiff 
in  his  own  against  Lane's  heirs,  purchased  the  land,  and  is,  there- 
fore, affected  by  all  the  errors  in  the  record. 

Roberson's  petition  w^as  filed  in  1862 ;  one  payment  was  not  due 
imtil  March  1,  1863,  and  two  in  1864;  yet  without  any  amended 
pleadings  he  obtained  judgment  on  the  note  for  $1,000  due  March 
1,  1863,  which  was  clearly  erroneous.  Purchasers  hare  no  right 
to  claim  land  bid  off  at  decretal  sales  until  the  sale  is  confirmed 
by  the  chancellor,  as  it  really  does  not  become  a  sale  and  purchase 
until  then.  So  it  was  erroneous  to  order  the  commissioner  to 
place  the  purchaser  in  possession  at  the  sale,  and  especially  as 
this  sale  must  occur  after  the  crop  was  pitched,  as  the  judgment 
of  sale  was  rendered  in  March. 

The  purchase  and  sale  and  judgment  of  sale  should  have  been 
set  aside  on  the  application  of  Baker  and  wife,  and  the  dismissal 
of  their  petition  and  dissolution  of  their  injunction  was  erroneous, 
wherefore,  this  order  is  reversed  with  directions  to  set  aside  the 
judgment  and  sale  to  Willis  F.  Lane,  with  privilege  to  Roberson 
to  amend  his  pleadings ;  but  the  sales  to  Garrard  and  Kinnard  will 
not  be  set  aside,  they  being  no  parties,  and  for  further  proceedings 
as  herein  indicated. 


S.  Turner,  for  Appellants. 
Dunlap,  for  Appellee. 
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Thos.  Swan  et  al.  v.  Saml.  Vattohn. 

Partnership  —  Purduae  of  Land  —  Preaomption  aa  to  Payment. 

A.  and  B.  enter  into  an  agreement  to  purchase  land,  A.  aaauring  B. 
that  the  land  would  be  paid  for  out  of  the  partnership  funds,  thej  being 
at  the  time  partners  in  the  mercantile  business :  A.,  being  the  only  active 
manager  of  the  business,  represented  that  such  funds  were  more  than 
sufficient  to  pay  the  entire  consideration.  Held,  that  in  the  absence  of 
proof  of  n  ^pficit  of  partnership  funds,  or  of  a  settlement  of  partnership 
accounts,  the  prima  facie  presumption  is  that  A.  paid  for  the  land  aa 
contemplated  by  both  parties,  with  partnership  meana,  either  directly 
or  indirectly. 

Same  —  Burden  of  Proof. 

Under  such  facts,  the  burden  of  showing  either  that  there  was  no 
partnership  funds  appropriable  to  the  purchase  or  that  they  had  been 
otherwise  accounted  for  and  appropriated  waa  upon  A. 

APPEAL  FBOM  MABION  CIRCUIT  COUBT. 
April  18,  1867. 

Opinion  of  the  Couet  by  Judge  Hobebtson  : 

The  multitudinous  heirship  of  the  appellants  is  sufficiently  ad- 
mitted for  the  maintenance  of  this  action. 

The  proof  falsifies  the  answer  so  far  as  to  show  indisputably 
that  Samuel  Swan  was  a  joint  and  equal  purchaser  of  the  land. 
It  also  shows  that  Swan  and  Vaughn  were  mercantile  partners  and 
that  Vaughn  induced  Swan  to  join  him  in  the  purchase  by  assur- 
ing him  that  he  would  pay  for  the  land  with  partnership  funds 
which  he,  the  only  active  manager,  represented  as  more  than  suffi- 
cient to  pay  the  entire  consideration. 

And,  there  being  no  proof  of  a  deficit  of  partnership  funds,  or 
even  of  any  settlement  of  partnership  accounts,  the  prima  facie 
presumption  is  that  Vaughn  paid  for  the  land,  as  contemplated  by 
both  parties,  with  partnership  means,  either  directly  or  indirectly. 

The  facta  and  deductions  imposed  on  the  appellee,  Vaughn,  the 
burden  of  showing  either  that  there  were  no  partnership  funds 
appropriable  to  the  purchase  or  that  they  had  been  otherwise  ac- 
counted for  and  appropriated,  and  that  Swan,  therefore,  had 
abandoned  the  purchase. 
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It  seems  to  us,  theref  ore,  that  the  converse  did  not  devolve  on 
the  appellants  under  the  pleadings  and  proofs,  and  that,  conse- 
quently, the  judgment  dismissing  their  petition  without  preju- 
dice, only  because  they  would  not  so  amend  it  as  to  show  the 
Opposite  of  what  the  appellee  ought  to  have  been  required  to  show, 
was  erroneous.  Wherefore,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

Woods,  for  AppeUant 

Roundtree  &  Fogle,  for  Appellee. 


Jno.  W.  Reynolds  v.  W.  D.  Nelson  et  al. 

Laods  not  AsMta  ia  Hands  of  Administrator  —  Administrator  as  Commii- 
iioaor  to  SoU  Land  Belon^ins  to  Estate. 

laindB  are  not  assets  in  the  hands  of  administrators  of  intestates* 
estates.  Although  the  chancellor  orders  a  sufficiency  sold  to  pay  the  in- 
testate's debts,  yet  the  court  should  make  the  sale  through  its  commis- 
sioner and  hy  proper  orders  distribute  the  proceeds,  and  should  the 
court  select  ome  of  the  administrators  as  a  commissioner  to  sell  land, 
this  would  impose  no  new  burden  on  him  as  administrator  nor  addi- 
tional liability  on  his  securities.  The  placing  of  the  funds  from  such  sale 
in  his  hands  by  order  of  the  court  is  as  a  commissioner  of  the  court, 
and  not  as  administrator. 

APPEAL  FROM  ESTILL  CIECUIT  COUBT. 
April  24,  1867. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

Lands  are  not  assets  in  the  hands  of  the  administrators  of 
intestates*  estates,  and  although  the  chancellor  may  order  a  suffi- 
ciency sold  to  pay  the  intestate's  debts  which  remains  after  ex- 
hausting the  personal  assets,  yet  this  court  should  make  this  sale 
throu^  the  agency  of  its  own  commissioner  and  by  proper  orders 
distribute  the  proceeds  among  the  creditors,  and  should  the  court, 
as  in  this  case,  select  one  of  the  administrators  as  a  commissioner, 
still  this  would  impose  no  new  burdens  on  him  as  administrator 
nor  additional  liabilities  on  his  securities. 
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It  is  the  duty  of  the  court  to  watch  and  guard  the  proceeds  of 
all  sales  made  by  his  orders^  and  it  is  to  be  regarded  as  under 
his  custody  until  he  shall  by  proper  orders  place  it  under  some 
other  legal  custodian. 

As  Childs  collected  the  proceeds  of  the  land  sold  by  him  under 
the  orders  of  the  court  without  authority,  the  court  need  not  have 
approved  the  deeds  made  by  him  to  the  purchasers,  and  should 
not  have  done  so  until  fully  satisfied  as  to  the  security  of  the 
funds,  as  payments  by  these  purchasers  to  this  commissioner^  not 
authorized  to  collect,  were  made  in  their  own  wrong,  and  the  court 
should  have  withheld  the  title  until  the  money  was  produced  in 
court,  or  Childs  had  executed  bond  with  good  security  as  a 
receiver. 

But,  however  erroneous  the  action  of  the  court,  neither  his 
coadministrator  nor  their  sureties  can  be  held  responsible  on 
the  administration  bond  for  his  money.  No  covenants  in  the 
bond  obligate  them  for  any  action  of  Childs  under  the  appoint- 
ment of  the  court ;  proceeds  of  land  sold  by  the  chancellor  to  pay* 
intestate's  debt  are  not  assets  in  the  hands  of  administrators; 
they  are  not  its  legal  custodians,  and  if  placed  in  their  hands  by 
order  of  the  court  it  is  as  commissioner  of  the  court  and  not  as 
administrator. 

Although  Reynolds  was  a  judgment  creditor  of  the  intestate, 
yet  he  cannot  resort  to  the  covenants  of  the  administration  bond 
for  the  loss  of  the  proceeds  of  the  land  sold  by  the  judgment  of 
the  court  to  pay  the  creditors  of  the  intestate  and  which  went 
into  the  hands  of  Childs,  one  of  the  administrators,  under  his 
appointment  as  commissioner  to  sell  the  lands  and  report  the 
sale  and  bonds  of  the  purchasers  to  court,  which  he  did,  but  which 
he  afterward  collected  without  any  authority  from  the  court,  but 
which  unauthorized  action  was  recognized  by  the  court  in  the 
approval  of  the  deeds  made  by  Childs  to  the  purchasers. 

The  court,  therefore,  properly  refused  relief  to  Reynolds  as 
against  Childs'  coadministrator  and  securities. 

Wherefore,  the  judgment  is  affirmed. 

C  F.  Bumam,  for  Appellant. 
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K.  H.  Habd  and  Wife  v.  Thos.  L.  Auszandeb. 

Innocent  Purchnser  for  Value  Without  If otice  —  Prior  Equitable  Rights — 
Purcfaaae  Money  Paid  or  Owing  After  Notice  of  Equity  Lien. 

The  rule  is,  that  to  be  a  purchaser  for  value  without  notice  the  party 
muat  hare  both  received  the  conveyance  and  paid  the  entire  considera- 
tion; and  the  rule  does  not  extend  further  than  to  give  the  party  ascer- 
taining a  prior  equitable  right  the  right  to  enforce  his  claim  against  a 
purchaser  to  the  extent  of  purchase  money  owing  or  paid  after  notice 
of  equity. 

APPEAL  FBOM  LOUISVILLE  GHANCEBY  COUBT. 
April  24,  1867. 

Opinion  of  the  Coubt  by  Judge  Haedin: 

Whatever  may  be  the  effect  of  Crutcher'8  declaration  at  the 
sale  of  the  property  by  the  marshal,  with  regard  to  the  claim 
of  the  appellants  as  against  him,  as  to  which  it  is  not  necessary 
now  to  intimate  an  opinion,  and  however  the  title  of  the  appellee 
might  have  been  thereby  affected,  if  he  had  acquired  it,  with 
notice  thereof,  to  himself  or  agent,  the  evidence  does  not  in  our 
opinion  authorize  the  conclusion  either  that  the  purchase  was 
made,  or  the  title  accepted  by  the  appellee,  with  such  notice  to  him- 
self or  any  agent  or  attorney  through  whose  knowledge  he  was 
liable  to  be  affected  with  notice,  actual  or  constructive. 

Although  it  appears  that  Charles  P.  Rudd,  who  was  an  attor- 
ney-at-law,  made  inquiry  in  relation  to  the  title,  and  consulted  the 
late  Chancellor  Logan  as  to  its  validity,  at  the  instance  of  R.  H. 
Rudd,  who  was  the  agent  of  Alexander  in  his  absence,  and  the 
evidence  conduces  to  show  that  Charles  P.  Rudd  upon  his  in- 
stigation acquired  and  communicated  to  Logan  such  information 
concerning  the  object  and  character  of  Crutcher's  purchase  as 
would  if  communicated  to  Alexander,  his  agent,  or  authorized 
attorney,  have  constituted  notice  of  the  facts,  and  affected  his 
title  with  such  prior  equitable  rights  as  the  appellants  may  have 
had  in  the  property  while  in  the  hands  of  Crutcher,  it  does  not 
appear  that  either  Charles  P.  Rudd  or  Logan  was  the  agent  or 
authorized  attorney  of  Alexander,  or  that  what  they  did  at  the 
instance  of  R.  H.  Rudd,  or  as  the  friends  of  Alexander,  placed 
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them  or  either  of  them  in  such  fiducial  relations  with  him,  as 
that  notice  to  them  constituted  constructive  notice  to  him. 

The  evidence  does  not  authorize  the  inference  of  actual  notice 
of  said  facts  to  either  Alexander  or  his  agent  till  after  the  sale 
and  conveyance  from  Crutcher  and  the  payment  of  a  considerable 
part  of  the  purchase  money. 

As  to  the  effect  of  notice  acquired  after  the  sale  and  conveyance 
but  before  the  entire  payment  of  the  purchase  money,  we  concur 
in  the  opinion  expressed  by  the  chancellor,  that  the  rule  that  to 
be  a  purchaser  without  notice  the  party  must  have  both  received 
the  conveyance  and  paid  the  entire  consideration  ''is  only  or 
absolutely  true  as  to  the  purchase  money  paid  after  notice,  naot 
as  to  what  is  paid  before.'^  In  our  opinion  it  does  not  extend 
further  than  to  give  the  party  asserting  the  prior  equitable  right 
the  right  to  enforce  his  claim  as  against  the  purchaser  to  the 
extent  of  purchase  money  owing  or  paid  after  notice  of  the  claim- 
ants' equity,  with  a  lien  on  the  property  to  secure  its  payment 
But  the  relief  sought  by  the  appellants  as  against  Alexander 
is  not  of  this  description,  but  it  is  to  vacate  the  sale  and  con- 
veyance from  Crutcher  to  him  and  recover  the  property  on  restor- 
ing the  purchase  money,  or  such  balance  as  might  remain  upon  an 
equitable  adjustment  of  interest,  improvements,  and  rents. 

Wherefore,  concurring  in  the  conclusion  of  the  chancellor,  as 
to  so  much  of  the  judgment  as  is  revisable  on  this  appeal,  the 
judgment  dismissing  the  action  as  to  Alexander  is  affirmed. 
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T.  P.  Jacobs  et  al.  v.  Mbs.  Susan  Ci-ay. 

Husband  and  Wife  —  Property  Conyeyed  to  Husband  in  Trust  for  Wife  — 
Improvement  by  HnAand  —  Donation. 

The  improvement  of  trust  property  conveyed  by  the  wife's  father 
to  her  husband,  for  her  use,  must  be  regarded  as  a  donation,  in  a  contest 
between  her  and  her  husband's  heirs. 

AFPEAI/    FROM    FAYBTTB    CIECUIT    COTJBT. 
April  20,  1867. 

Opinion  of  the  Coubt  by  Judgb  Williams  : 

The  improvement  of  the  tmst  property  conveyed  by  Mrs.  CSLaj^a 
father  to  her  husband,  J.  B.  Clay,  for  her  use  must  be  regarded 
as  a  donation  on  his  part  to  her,  at  least  in  a  contest  between  her 
and  his  heirs  merely,  and  we  are  the  more  willing  to  place  this 
construction  upon  his  action  as  Mrs.  Clay  afterward  by  con- 
veyance donated  to  him  a  property  of  much  more  value. 

When  James  B.  Clay  sold  this  trust  property  near  St  Louis 
he  held  its  proceeds  in  trust  for  his  wife,  the  appellee,  and  he 
could  not  reduce  his  liability  on  the  trust  fund  by  the  specifica- 
tion of  any  particular  amount  in  the  deed  of  trust  to  Thomas  P. 
Jacob,  dated  September  20,  1861,  which  he  executed;  but  the 
property  dedicated  to  pay  this  debt  due  his  wife  should  be  held 
liable  for  its  entire  amount  and  a  sufficiency  sold  to  reimburse 
her.  Wherefore,  perceiving  no  error  in  lie  judgment,  it  is 
affirmed. 
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Stanley  F.  Leeds  v.  A.  Blackwell. 

Purchaae  of  Land  —  Written  Contract  —  Kiataloe  of  Draftsman  —  Evidence. 
Where  a  draftsman  makes  a  mistake  in  reducing  a  contract  for  the 
purchase  of  land  to  writing,  his  evidence  is  competent  to  establish  that 
fact. 

Rent. 

Where  a  purchaser  of  land  enters  under  the  contract  and  offers,  in 
good  faith,  to  perform  it,  he  should  not  be  held  to  pay  rent. 

APPEAL  FBOM   CLAEK  OIBOUIT  OOUBT. 
February  2,  1867. 

Opinion  of  the  Couet  by  Judge  Williams  : 

Leeds  entered  upon  the  land  as  a  purchaser  and  not  as  tenant ; 
he  avers  that  he  was  to  pay  $5,000  when  the  deed  was  made  by 
Blackwell  and  wife  and  confirmed  by  the  court,  which  it  was 
anticipated  would  be  done  at  the  term  then  in  session,  but  which  for 
some  cause  was  not  done,  that  the  draftsman  being  in  a  hurry 
made  a  mistake  in  reducing  the  contract  to  writing,  and  when  he 
objected  the  draftsman  assured  him  it  made  no  difference,  and 
these  facts  were  substantiated  by  the  evidence  of  the  draftsman, 
who  was  a  practicing  lawyer  and  BlackwelVs  attorney,  thus  prov- 
ing a  double  mistake  first  in  reducing  the  contract  to  writing 
and  then  getting  appellant  to  sign  it  under  a  mistaken  under- 
standing of  its  effect;  in  this  view  the  evidence  of  the  attorney  was 
not  only  competent  but  highly  proper  and  the  court  erred  in 
excluding  it  from  the  jury;  it  was  certainly  competent  to  estab- 
lish the  issue  made  by  appellant  in  his  answer.  If  he  entered  as 
a  purchaser  and  complied  with  his  contract  and  offered  to  per^ 
form  in  good  faith  he  should  not  be  held  to  pay  rent. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a  new 
trial  in  accordance  herewith. 

Huston,  tor  Appellant. 

Simpson,  for  Appellee. 
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Thos.  Housb  v.  Henby  Bbioht  et  al. 

Land  —  Suit  to  Enforce  PurcliAse-Money  Lien  —  Lom  of  Party  by  Superior 
Title  —  Damage  —  Coat  —  Credit. 

Appellees  sued  appellant  to  enforce  the  collection  of  a  balance  due  on 
the  purchase  price  of  land.  The  appellant  pleaded  that  the  land  was  con- 
veyed to  him  with  covenants  of  general  warranty,  that  at  the  date  of  the 
conveyance  about  1%  acres  were  in  the  adverse  possession  of  another  for 
which  he  had  brought  suit  and  was  defeated  by  a  superior  title,  that  he 
was  at  considerable  cost  and  trouble  prosecuting  said  suit,  that  on  ac- 
count of  the  peculiar  situation  of  the  land  lost  he  was  damaged  in  the 
sum  of  $400,  which  was  set  up  by  way  of  county  claim.  The  appellee 
admitted  the  suit  and  the  loss  of  the  land,  but  denied  the  damages. 
Held,  that  appellant  had  a  right  to  a  credit,  not  only  for  the  fair  value 
of  the  land  which  he  failed  to  recover,  considering  the  relative  value 
of  the  land  lost,  to  the  residue  of  the  fact,  and  the  cost  adjudged  against 
him  in  the  suit  to  recover  the  land. 


APPBAI.    FBOM    LINCOLN    CIBCUIT    COURT. 
December  13,  1866. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

This  was  an  equitable  action^  brought  by  appellees  to  enforce 
the  payment  of  $897.89,  the  unpaid  part  of  the  purchase  price  of 
a  tract  of  land  purchased  by  appellant,  subject  to  two  credits, 
one  for  $62.80  of  date  November  16,  1869,  the  other  for  $280 
paid  18th  January,  1860,  by  sale  of  the  land. 

As  a  defense,  appellant  pleaded  that  Engleman  had  conveyed 
the  land  to  him  by  deed,  with  covenant  of  general  warranty 
for  part  payment  of  which  the  note  sued  on  was  executed,  that 
at  the  date  of  the  conveyance  about  one  and  threoHjuarter  acres 
of  the  land  embraced  in  the  deed  were  in  the  adverse  possession 
of  one  Blackaby,  for  which  he  had  brought  suit  in  the  Lincoln 
Circuit  Court  against  said  Blackaby,  and  was  defeated,  Blackaby 
having  the  superior  title  to  said  land,  and  made  a  transcript  of 
the  record  of  the  action  for  the  recovery  of  the  land  part  of  his 
answer  and  filed  the  same  —  alleges  that  he  was  at  considerable 
costs  and  trouble  in  prosecuting  said  suit  amounting  to  $ 
that  he  had  since  purchased  the  land  of  Blackaby  at  the  price  of 
34 
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$87.50  and  that  on  aocotint  of  the  peculiar  location  of  the  land 
in  po88e86i(m  of  Blackabj  he  was  damaged  at  least  $400  which 
he  claims,  and  set  up  then  several  amounts  by  way  of  counter- 
claim, and  asked  a  credit  therefor. 

In  the  reply  of  appellees,  the  prosecution  of  the  suit  by  appellant 
for  the  recovery  of  the  land  in  Blackaby^s  possession  and  his 
failure  to  recover  it  are  admitted,  but  the  charge  that  appellant 
had  sustained  damage  thereby  to  the  amount  of  $400  is  denied  and 
they  deny  that  the  land  was  worth  $87.50,  say  they  are  willing 
to  allow  a  credit  for  the  value  thereof,  which  they  fix  at  $21, 
but  fail  to  respond  directly  to  the  allegation  that  appellant  had 
expended  $  for  costs  and  labor  in  prosecuting  the  action 

against  Blackaby. 

On  final  hearing  the  court  below  rendered  judgment  for  the 
full  amount  of  the  note,  without  allowing  any  credits  indorsed 
thereon,  and  to  which  appellees  in  their  petition  state  appellant 
is  entitled,  and  only  credit  him  by  $i£f  the  estimated  value  of  the 
lost  land,  and  to  enforce  payment  of  the  balance  of  the  note  with 
the  costs  of  the  suit  a  sale  of  the  land  was  ordered. 

This  judgment,  we  think,  cannot  be  sustained ;  appellant  had  a 
right  to  a  credit  not  only  for  the  fair  value  of  the  land  which  he 
failed  to  recover,  but  he  also  was  entitled  to  a  credit  for  the 
costs  adjudged  to  Blackaby  in  the  action  recovered  against  him 
and  which  were  claimed  in  the  answer;  a  copy  of  the  record  was 
filed  in  which  the  judgment  for  costs  was  rendered,  and  furnished 
evidence  of  the  fact,  even  if  the  reply  to  the  answer  as  to  that 
allegation  should  be  deemed  sufficient.  It  was  the  duty  of  the 
circuit  judge  to  have  referred  the  case  to  the  master  to  ascer- 
tain and  report  the  relative  value  of  the  land  possessed  and  held 
by  Blackaby  to  the  residue  of  the  tract  conveyed  by  appellees 
to  appellant,  and  the  costs  of  said  action  before  rendering  a  final 
judgment.  Nor  can  we  concur  with  the  court  below  in  award- 
ing the  whole  costs  of  this  action  against  appellant.  The  whole 
costs  arising  upon  the  counterclaim  were  incurred  by  reason  of 
the  breach  of  warranty  of  appellees,  and  to  that  extent  the  judg- 
ment is  also  erroneous. 

As  the  judgment  must  be  reversed  for  the  reasons  stated,  the 
credits  indorsed  on  the  note  can  be  entered,  although  the  failure 
to  enter  said  credits  would  not  have  been  an  error  for  which  this 
court  would  have  reversed  the  judgment  until  a  motion  in  the 
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Circuit  Court  to  have  the  proper  credits  entered  had  been  made 
and  overruled. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 


Stephen  Jones  v.  Commonwealth. 

Criminal   Law  — Paaaing    Coimterfeit    National   Bank    Notes  —  Jurisdiction 
Sufficiency  of  Indictment. 

Section  1,  article  10,  chapter  28,  1  Stant.  Rev.  Stat.,  gives  the  courts 
of  this  State  judisdiction  of  the  offense  of  passing  or  vending  counter- 
feit notes  purporting  to  be  on  a  national  bank. 

Sufficiency  of  Indictment. 

An  indictment  for  passing  and  vending  counterfeit  national  bank  notes 
is  sufficient  when  it  gives  a  general  description  of  the  denomination, 
bank,  and  to  whom  passed. 

APPEAL  from  BAEBEN  CIRCUIT  COURT. 
December  10,  1866. 

Opinion  of  the  Court  by  Judge  Williams  : 

Jones  was  indicted  and  tried  and  convicted  in  the  Barren 
Circuit  Court  on  a  charge  of  "  passing  and  vending  counterfeit 
bank  bills  on  an  incorporated  bank  within  the  United  States 
committed  as  follows:" 

Then  in  particularly  setting  out  the  offense  describes  the  bills 
passed  to  Thomas  Boslow  as  "  eleven  counterfeit  bank  notes  of 
the  First  IN'ational  Bank  on  Indianapolis  in  the  State  of  Indiana 
each  of  the  denomination  of  $20  and  payable  on  demand  at  said 
bank" 

A  motion  in  arrest  of  judgment  was  overruled  and  he  prose- 
cutes this  appeal. 

The  evidence  is  not  incorporated  in  the  bill  of  exceptions;  we 
musty  therefore,  presume  that  every  essential  fact  to  conviction 
was  made  out. 

But  it  is  insisted  that  as  the  indictment  shows  that  the  charge 
was  for  passing  counterfeit  currency  purporting  to  be  on  a  national 
bank  that  our  State  courts  have  no  jurisdiction  to  try  the  case 
because  the  Act  of  December  6^  1868   (Myers  Supplement  to 
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Statutes,  174)9  only  embraces  treasury  notes,  fractional  or  postal 
currency,  and  not  the  circulation  of  the  national  banks,  but  this 
was  wholly  unnecessary  because  section  1,  article  10,  chapter 
28,  1  Stant.  Rev.  Stat,  embraced  "  any  bank  or  company  incor- 
porated by  law  in  any  part  of  the  United  States,"  therefore,  to 
pass  and  vend  counterfeit  notes  purporting  to  be  on  a  national 
bank  is  an  offense  within  the  letter  and  spirit  of  this  last  re- 
cited act. 

It  is  again  urged  that  the  bills  are  not  so  specifically  described 
as  to  bar  a  future  indictment. 

It  is  true  a  more  specific  description  by  letter,  number,  and 
date  of  some  of  these  bills  might  have  been  given,  but  there  is 
a  general  description  of  the  denomination,  on  what  bank,  and  to 
whom  passed,  and  we  think  this  would  bar  any  future  indiction 
for  passing  to  Boslow  counterfeit  $20  bills  purporting  to  be  on  the 
First  If  ational  Bank  of  Indianapolis.  In  Rhodes  v.  Common- 
wealth, 2  Duvall,  this  court  held  the  charge  of  stealing  ^^  one  lot  of 
treasury  notes  "  and  ^^  one  lot  of  Kentucky  bank  notes  and  $15  in 
gold  coin  "  was  too  imcertain  and  indefinite  as  neither  denomina- 
tion, date,  nor  number  of  either  the  treasury  note,  bank  notes,  or 
coin  were  given  nor  on  what  bank,  but  here  the  denomination  of 
the  bills,  the  bank  on  which  they  purport  to  be  issued,  and  the  per- 
son to  whom  passed  are  given  by  general  description  suffioientiy 
certain  to  bar  a  subsequent  indictment  for  the  same  offense. 

Wherefore,  the  judgment  is  affirmed. 
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Adolph  H.  Levy  et  al.  v.  E.  Bambebgbb  &  Co. 

Assignment  for  Benefit  of  Creditors  ^  Want  of  Tmstee  —  Sufficient  Deed 
AttAchment. 

A  trust  will  not  fail  for  the  want  of  a  trustee.  If  a  trustee  or 
assignee  named  in  a  deed  or  will  refuse  to  act,  the  chancellor  will  appoint 
one. 

Deed  of  Asaignment  ~  Sufficiency. 

The  law  does  not  require  a  deed  of  assignment  to  be  written  in  any 
particular  phraseology  or  according  to  any  technical  form. 

Recording  Deed  of  Tmat  — Actnal  and  Constmctive  Notice  —  Attachment. 

An  attaohment  will  not  be  sustained  where  the  attaching  creditor  had 

actual  notice  of  the  assignment  before  suing  out  the  attachment.    The 

deed  of  assignment  is  sufficient  notwithstanding  the  instrument  wa. 

neither  acknowledged  nor  reoorded. 

APPEAL  FBOM  LOUISVILLB  OHAKOEBY  0OT7BT. 
January  14^  1867. 

Opinion  of  the  Coubt  by  Judge  Petbbs: 

Jacob  iniman  being  indebted  to  various  merchants  and  mercan- 
tile firms  in  the  city  of  Louisville  on  accounts  of  goods  sold  by 
them  respectively  to  him,  and  being  unable  to  meet  his  obligations, 
as  he  expressed  it  in  a  letter  addressed  to  appellees,  Bamberger, 
^loom  &  Co.,  on  the  18th  of  February,  1866,  and  in  that  letter  he 
informed  them  that  he  had  given  up  his  goods  in  Evansville  for 
the  benefit  of  his  creditors,  which  he  then  estimated  to  be  worth 
from  $1,600  to  $1,800,  and  stated  his  debts  to  amount  to 
$2,077.20. 

On  the  same  day  the  letter  to  appellee  bears  date,  he  wrote  to 
Lechton  as  follows : 

"  Carlyle,  HI.,  February  18,  '66. 

"Dear  Friend, —  Mr.  Fechenbach  told  me  that  you  on  your  re- 
turn will  visit  us  which  will  please  me  much,  because  as  you  know 
I  wanted  to  return  my  goods  to  my  creditors  when  I  had  that  dif- 
ficulty in  Boonville.  I,  therefore,  to-day  wrote  to  Bamberger, 
Bloom  &  Co.  and  desire  that  you  speak  with  Mr.  Bloom  about  it. 
My  goods  are  not  quite  as  much  as  I  owe;  but  I  hope  you  will  get  a 
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receipt  in  full  since  I  explained  all  the  circumstances  to  Mr.  Bloom. 
Please  receive  the  goods  to  deliver  the  same  to  my  creditors. 

"  With  friendly  salutations  to  Gertrude  and  Simon,  I  remain 
yours, 

J.  ITllman. 

This  Lechton  proves  to  be  a  correct  translation  of  the  original 
document  which  was  written  in  German,  and  it  was  received  by 
him  the  same  day  it  bears  date,  as  he  proves,  he  then  being  in  8L 
Louis,  and  the  goods  therein  referred  to  were  received  by  him  in 
Louisville,  Ky.,  for  the  creditors  of  UUman,  put  up  in  boxes, 
within  two  or  three  weeks  after  he  received  said  document  from 
TJllman. 

On  the  12th  of  March,  1866,  E.  Bamberger,  Kathan  Bloom  and 
H.  H.  Moore,  late  partners  composing  the  firm  of  E.  Bamberger 
&  Co.,  sued  out  an  attachment  and  had  it  levied  on  said  goods  in 
possession  of  Lechton  to  satisfy  their  debt,  and  summoned  him  as 
garnishee  to  answer.  Appellants  Stephens,  Hunes,  and  Levy  being 
also  creditors  of  TJllman,  filed  their  joint  petition  to  be  made  de- 
fendants to  the  action,  and  having  been  admitted  to  defend  by  the 
chancellor,  they  alleged  the  foregoing  facts,  and  charged  that  said 
attached  goods  had  been  by  TJllman  by  virtue  of  said  writing  and 
the  delivery  thereof  conveyed  to  said  Lechton  in  trust  for  all  the 
creditors  of  said  TJllman,  and  that  the  same  should  be  sold,  and 
the  proceeds  distributed  pro  rata  amongst  his  creditors. 

On  final  hearing  the  chancellor  sustained  the  attachments  of  ap- 
pellees, gave  priority  to  their  claims,  applied  so  much  of  the  pro- 
ceeds of  the  sale  of  the  goods  as  was  necessary  to  pay  the  whole  of 
their  debt,  and  gave  costs  against  appellants,  and  they  appealed. 

To  sustain  the  decree  of  the  chancellor  appellees'  counsel  in- 
sists :  1.  That  the  assignment  of  Ullman  was  incomplete  and  in- 
sufficient, because,  as  he  construes  it,  it  was  only  to  operate  on  con- 
dition that  the  creditors  would  release  him  from  the  balance  of  the 
demands  after  the  goods  were  exhausted.  That  objection  is  not 
tenable,  for  although  a  hope  is  expressed  in  the  writing  that  the 
assignee  may  get  a  receipt  in  full  of  his  creditors  by  Ullman,  he 
certainly  does  not  make  that  a  condition  upon  which  the  goods 
are  to  be  applied  to  the  payment  of  his  debts,  because  in  a  subse- 
quent part  of  the  writing  he  says,  "  please  receive  the  goods  and 
deliver  the  same  to  my  creditors."  This  direction  is  without  con- 
dition or  reservation.  Nor  is  the  objection  that  the  assignee  or 
trustee  had  not  accepted  the  trust  well  taken ;  the  goods  had  been 
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delivered  to  him  before  the  attachment  had  been  sued  out,  and  he 
had  stored  them  with  a  commission  merchant,  insured  them,  and 
was  holding  them  for  the  benefit  of  his  creditors.  But  even  if  he 
had  declined  the  trust,  we  apprehend  that  would  not  have  defeated 
it.  A  trust  will  not  fail  for  the  want  of  a  trustee ;  so  that  when  a 
trustee  or  assignee  named  in  a  deed  or  will  refuses  to  act,  the 
chancellor  will  always  appoint  one.  And  for  the  same  reason 
the  failure  of  the  trustee  to  execute  a  bond,  and  take  the  oath  re- 
quired by  the  act  approved  2d  March,  1860,  would  not  defeat  the 
tnist. 

As  to  the  objection  taken  to  the  writing,  that  it  is  insufficient 
as  a  deed  of  assignment,  we  remark,  the  law  does  not  require  such 
instruments  to  be  written  in  any  particular  phraseology,  or  accord- 
ing to  any  technical  form.  This  instrument  is  founded  on  a  meri- 
torious consideration ;  the  goods  are  sufficiently  described,  and  the 
words  used  altogether  sufficient  to  pass  the  title  from  the  grantor; 
and  we^  therefore,  see  no  available  objection  to  the  instrument  as 
a  deed  of  assignment  for  the  want  of  form. 

The  objection  to  it  because  it  was  not  recorded  will  now  be  con- 
sidered. By  section  11,  chapter  24,  1  Eev.  Stat.,  p.  280,  it  is  pro- 
vided that  no  deeds  of  trust  or  mortgages,  conveying  a  legal  or 
eouitable  title  to  real  or  personal  estate,  shall  be  valid  against  a 
purchaser  for  a  valuable  consideration  without  notice  thereof,  or 
against  any  creditor,  unless  such  deed  be  acknowledged  or  proved 
according  to  law,  and  lodged  with  the  proper  officer  for  record. 

The  instrument  under  consideration  was  neither  acknowledged 
by  the  maker,  nor  proved  and  lodged  with  the  proper  officer  for 
record,  and  whether  these  are  indispensable  prerequisities  to  enable 
appellants  to  avail  themselves  of  the  benefits  attempted  to  be  se- 
cured to  them  thereby  is  the  main  question  in  the  case.  We  un- 
derstand the  section  supra  as  if  it  had  read,  no  deeds  of  trust  or 
mortgages  conveying  a  legal  or  equitable  title  to  real  or  personal 
estate  shall  be  valid  against  a  purchaser  for  a  valuable  considera- 
tion, or  a  creditor  without  notice,  thus  making  the  notice  apply  as 
well  to  creditors  as  to  purchasers  for  a  valuable  consideration,  and 
thus  understanding  it,  we  must  conclude  that  where  creditors  have 
actual  notice  of  the  deed  of  trust  or  mortgage,  the  acknowledgment 
before  the  clerk,  or  proof  thereof,  and  lodging  the  same  in  the 
proper  office  for  record,  which  are  required  for  the  purpose  of 
notice,  and  which  at  best  can  only  operate  as  a  constructive  notice, 
cannot  be  necessary,  and  that  if  the  Legislature  had  intended  that 
the  deed  of  trust  or  mortgage  should  be  recorded,  or  lodged  for 
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record^  notwithstanding  there  may  have  been  actnal  notice,  the 
words  "  without  notice  thereof  "  would  have  been  omitted. 

Wheref ore,  as  appellees  had  actual  notice  before  they  sued  out 
their  attachments,  and  as  the  instrument  is  sufficient  to  pass  the 
title  to  the  trustee,  their  attachments  were  improperly  sustained; 
and  the  decree  is,  therefore,  reversed,  and  the  cause  is  remanded 
with  directions  that  the  court  below  ascertain  by  the  master  the 
amount  of  Ullman's  indebtedness,  and  to  distribute  the  proceeds 
of  said  goods  pro  rata  amongst  said  creditors^  and  for  further  pro- 
ceedings consistent  herewith. 

Byar  &  Bacon,  for  Appellants. 

Dembitz,  for  Appellees. 


R.  H.  J.  Davidgic  v.  T.  W.  Hopson. 

Pleadings  —  Reply — Mienomer. 

Where  the  pextieB  litigate  a  question  raised  by  a  document  mis- 
styled  "Reply"  and  it  was  with  the  other  papers  on  the  trial,  it  is  a 
part  of  the  record  though  not  marked  filed. 

If ecessarief  Fundahed  an  Infant 

Although  an  infant  may  not  be  liable  on  a  written  acknowledgment 
and  promise  to  pay  for  neoessaries  furnished  him,  yet  his  real  or  implied 
promise  may  be  enforced  m  an  action  against  him. 

APPEAL  FBOM  OALDWSLL  OIBOUIT  OOUBT. 
February  6,  1867. 

Opinion  of  the  Coubt  by  Judge  Robeetson  : 
As   the  parties   litigated  the   questions  raised  by  the   document 
misstyled  "  Eeply/*  and  as  it  was  with  the  other  pleadings  on  the 
trial,  it  was  a  part  of  the  record^  even  though  not  formally  indorsed 
"Filed/^ 

If  an  infant^  bound  for  necessaries,  be  not  liable  on  a  written 
acknowledgment  and  promise  to  pay  the  value  of  them,  his  oral 
or  implied  promise  may  be  enforced  by  action,  and,  according  to 
the  liberal  pleadings  contemplated  by  our  Civil  Code,  when  the 
appellee  pleaded  his  infancy  in  bar  of  the  petition  on  his  note  for 
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necessaries^  the  appellant,  having  no  technical  right  to  reply,  had 
a  right  to  file  an  amended  petition  setting  up  the  account  and  pray- 
ing judgment  on  it  This  was  his  presumed  object  in  filing  what 
he  styled  a  reply  to  the  plea  of  infancy,  and  in  which  he  exhibited 
the  account  and  asked  judgment  on  it  This  formal  misnomer 
ought  not  to  subject  him  to  a  nonsuit  because  the  court  might  weU 
have  treated  that  pleading  as  an  amended  petition  waiving  tiie 
note  and  going  on  the  implied  promise.  It  might,  however,  have 
been  better  to  have  required  a  remolding  of  it  in  the  form  of  an 
amended  petition. 

Wherefore,  the  judgment  dismissing  the  petition  is  reversed, 
and  the  cause  remanded  with  leave  to  amend  for  the  sake  of  more 
precise  and  express  conformity,  and  for  further  proceedings. 

Oahert,  for  Appellant 


Saml.  Wilson  et  al.  v.  J.  D.  Elliott  et  aL 

H«w  TrUl  — Defective   Petition  ^  Demurrer  —  Amended  Petition  —  BiU   of 
Sxoeptiotts. 

The  only  aTorment  in  the  petition  is  **  that  Wilson  had  prepared  for 
the  defense  of  the  suit  by  summoning  witnesses  by  whom  he  could  have 
established  a  defense."  It  was  not  stated  that  they  could  establish  a 
defense  if  a  new  trial  should  be  awarded.  Held,  that  unless  the  facts 
had  been  stated  in  the  petition^  which  appellant  believed  that  wit- 
nesses would  prove,  so  as  to  enable  the  court  to  adjudge  of  the  materi- 
ality of  the  evidence,  a  new  trial  should  not  be  awarded. 

Amended  Petition  — BiU  of  Exceptions. 

In  the  absence  of  a  bill  of  exceptions  incorporating  an  amended 
petition,  this  court  wiU  presume  that  the  court  below  decided  correctly 
in  refusing  to  permit  it  to  be  filed. 

APPEAL  FBOIC  LABUS  OIRCUIT  OOUBT. 
February  18,  1867. 

Opinion  of  the  Couri  by  Judge  Petbbb: 

If  it  be  conceded  that  the  facts  set  forth  in  the  answer  present  a 
ralld  defense  to  the  action,  and  that  appellants  satisfactorily  ao- 
counted  in  their  petition  for  a  new  trial  for  their  failure  to  attend 
the  trial  of  their  cause,  and  to  communicate  with  their  attorneys 
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and  forward  to  them  an  affidavit  showing  that  they  were  prevented 
by  sickness  to  attend  court,  whereby  they  might  have  procured  a 
continuance  of  their  cause,  still  their  petition  was  fatally  defective 
in  failing  to  disclose  the  facts  they  would  prove  by  the  witnesses 
to  be  introduced  by  them.  The  only  averment  in  the  petition  in 
relation  to  the  evidence  is  "  That  said  Wilson  had  prepared  for 
the  defense  of  said  suit,  by  summoning  witnesses,  some  of  whom 
were  present,  and  some  were  not  at  the  time  of  judgment,  by  whom 
he  could  have  established  said  defense."  Whether  they  would  be 
able  to  establish  said  defense,  if  a  new  trial  should  be  awarded 
them,  they  do  not  state.  Unless  the  facts  had  been  stated  which  ap- 
pellants believed  the  witnesses  would  prove,  so  as  to  enable  the 
court  to  judge  of  their  materiality,  a  new  trial  should  not  be 
awarded.    Picket  v.  Eicket,  2  Bibb,  178. 

After  a  demurrer  had  been  properly  sustained  to  said  petition  a 
motion  was  made  by  appellants  to  be  permitted  to  file  an  amended 
petition,  which  motion  was  overruled,  and  of  that  they  complained. 

With  respect  to  the  amended  petition  the  record  presents  no  evi- 
dence upon  which  we  can  base  any  action ;  a  paper  purporting  to 
1)9  an  amended  petition,  with  some  depositions,  is  transcribed  in 
the  record,  which  may  possibly  be  copies  of  those  offered ;  but  there 
is  no  bill  of  exceptions  incorporating  them,  or  referring  to  them 
so  as  to  make  them  a  part  of  the  record,  and  in  the  absence  of  such 
a  bill  of  exceptions  this  court  must  presume  the  court  below  de- 
cided correctly  in  refusing  to  permit  them  to  be  filed.  Falkner  v. 
Wilcox,  2  Litt.  369. 

We  cannot  say  that  the  appellants  showed  sufficient  grounds  for 
a  continuance  of  the  cause,  or  that  the  court  below  erred  in  ruling 
them  into  trial. 

Wherefore,  the  judgment  is  affirmed. 


Judge  Hardin  did  not  sit  in  this  case. 
Murray,  for  Appellant. 
Re^,  for  Appellees. 
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Julia  A.  Tbvis  v.  Ellison  &  Co. 

Parent  and  Child  —  Insolyent  Father  May  Proyide  Reasonable  Education  and 
Maintenance  for  a  Minor  Child  —  Attachment. 

Conceding  that  an  insolvent  parent  may  provide  reasonable  educa- 
tion and  maintenance  for  his  minor  children,  according  to  their  station 
in  life,  and  that  money  advanced  for  such  purpose  could  not  be  at- 
tached by  his  creditor,  held,  that  the  amount  set  apart  by  darlc  f<Hr 
the  education  and  maintenance  of  his  daughters  was  unreasonable  and 
wholly  incompatible  with  the  rights  of  his  creditors,  under  the  drcum- 
stances  connected  with  this  case. 


APPEAL    FSOM    OLAEEB    OIBOUIT    OOUBT. 
February  16,  1867. 

Opinion  of  the  Couet  by  Judge  Williams  : 

Conceding  that  an  insolvent  parent  would  have  the  right  to 
provide  reasonable  education  and  maintenance  for  his  minor 
children  according  to  their  situation  in  life,  and  that  money  ad- 
vanced for  such  purpose  could  not  be  attached  by  his  creditors, 
yet  we  think  the  judgment  right  in  this  case,  because  the  placing 
in  Mrs.  Tevis'  hands  $1,000  in  cash  to  pay  for  the  board,  tuition, 
and  clothing  of  his  two  minor  daughters  by  Clark,  when  there 
were  executions  against  him  returned  no  property  found,  and  at 
a  time  when  he  contemplated  going  into  the  soutihem  army,  and 
when  his  said  daughters  had  already  been  at  this  select  school 
for  two  years,  is  wholly  incompatible  with  the  rights  of  creditors, 
is  an  unreasonable  provision  for  his  said  daughters  regarding 
the  means  and  position  in  society  of  the  father,  and  was  an 
advance  far  beyond  the  requirements  of  the  school,  as  the  terms 
only  required  six  months'  payment  in  advance  for  board  and 
tuition.  Mrs.  Tevis  and  the  witness  both  say  the  money  was 
paid  to  her  to  keep  the  girls,  board  and  teach,  and  furnish  them 
with  clothing  until  it  should  be  exhausted,  and  not  for  any  definite 
time,  for  as  the  amount  of  clothing  could  not  be  ascertained  but 
was  wholly  uncertain,  no  definite  time  could  be  fixed,  and  this  we 
think  fixes  the  true  character  of  the  transaction  and  left  it,  so 
far  as  Clark's  creditors  were  concerned,  precisely  as  if  deposited 
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in  some  one  else's  hands  for  the  purpose  of  paying  the  board, 
tuition,  and  clothing  of  these  children. 

At  the  time  the  fund  was  attached  only  $265  had  been  ex- 
pended, consequently  the  appropriation  to  pay  appellee's  debt 
of  less  than  $200  would  still  leave  a  large  surplus  in  her  hands, 
and  when  it  was  exhausted  she  was  bound  no  longer  to  board,, 
teach,  or  furnish  clothing  for  the  young  ladies.  Judgment 
affirmed. 

Smith,  for  Appellant. 

Simpson,  for  Appellees. 


J.  P.  Gbacy  et  al.  v.  Jas.  M.  Obow. 

Judgment  —  Diligence  —  Law  and  Facts  —  Jury. 

Diligence  is  a  question  of  law  to  be  applied  by  the  court;  the  facte 
to  be  applied  by  the  jury. 

APPBAL  FROM    CAU>WELL   CIBCUIT    COURT. 
February  6,  1867. 

Opinion  of  the  Coubt  by  Judge  Bobbbtson  : 

There  was  not  only  prudenoe  but  more  than  ordinary  dili- 
gence in  bringing  the  suit  in  Caldwell  instead  of  Hopkins  county, 
because  the  next  term  of  the  Hopkins  Circuit  Court  being  only  a 
few  days  before  that  of  the  Caldwell  Circuit  Court,  and  the  de- 
fendant to  the  action  being  then  in  Caldwell,  there  was  more 
probability  of  a  judgment  at  the  first  term  than  there  might 
have  been  on  the  contingency  of  a  timely  service  in  Hopkins. 

The  judgment  was  in  fact  apparently  obtained  as  early  as  it 
could  have  been  by  the  utmost  diligence.  And,  according  to 
the  weight  of  the  proof,  there  was  no  n^ligence  in  issuing  execu- 
tion, and  it  is  altogether  probable  that,  had  the  execution  been 
sent  to  the  sheriff  sooner  than  it  was,  the  return  of  ^'  no  property  ^* 
would  have  been  the  same. 

Wherefore,  although  diligence  is  a  question  of  law  to  be  ad- 
judged by  the  court,  the  facts  to  be  applied  by  the  jury  did  not 
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authorize  the  peremptory  instruction  to  find  for  the  defendant. 
The  judgment  is,  therefore,  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Judge  Peters  did  not  sit  in  this  case. 


James  &  Hewlitt,  for  Appellant. 


E.  MoBftia  v.  KioHABD  Tydinos. 

laterested  Witneaa. 

Unless  the  witness  U  interested  in  the  issue  presented  by  the  answer, 
in  behalf  of  himself,  he  it  a  competent  witness,  under  subsection  6. 
section  670,  Civil  Code. 

BUls  asd  Netet — Asdgnment  ^  Surety  —  Notice  —  Statutes  of  Limitatum. 
The  statute  does  not  require  a  surety  to  give  notice  to  the  payee 
in  a  note  of  his  relation  to  the  obligor,  before  he  can  avail  himself  of 
the  Statute  of  Limitations,  as  the  obligee  is  presumed  to  know  the  re- 
lation and  the  assignment  of  the  note  did  not  deprive  the  surety  of  that 
defense. 

APPEAL    FROM    BULLITT    CIRCUIT    COURT. 
February  26,  1867. 

OpiNioir  OP  THE  Court  by  Judge  Peters  : 

On  the  26th  of  June,  1854,  Charles  B.  Tjdings  and  Richard 
Tydiilgs  executed  a  joint  and  several  note  to  one  Kaye  for 
$523.25,  due  twenty-four  months  from  date;  Eaye  on  the  3d  of 
January,  1855,  assigned  it  to  appellant  without  recourse  on  him, 
and  on  the  2^th  of  March,  1864,  the  assignee  instituted  an  action 
on  the  note  against  both  the  obligors.  Process  was  served  on 
Bidiard  Tydings,  who,  in  his  answer,  alleged  that  he  wa$  only 
tlie  surety  of  Charles  B.  Tydings  on  said  note,  and  relied  upon 
the  lapse  of  time  and  Statute  of  Limitations  as  a  bar  to  the  action 
against  him. 

On  the  trial  Charles  B.  Tydings  was  admitted  as  a  witness  to 
sustain  the  defense,  notwithstanding  the  objections  of  appellant, 
and  whether  or  not  he  was  competent  to  testify  presents  the  main 
question  for  consideration. 

Unless  Charles  B.  Tydings  was  interested  in  the  issue  pre- 
sented by  the  answer  of  R.  Tydings,  in  behalf  of  himself,  or  was 
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a  party  to  the  issue  in  behalf  of  himself,  or  some  one  united  with 
him  in  the  issue,  he  was  competent  under  mbdivigion  6,  section 
670,  Civil  Code. 

Although  the  action  was  brought  jointly  against  C.  B.  & 
Kichard  Tydings,  still  the  former  was  certainly  not  a  party  to 
the  issue  presented  by  the  latter ;  the  defense  was  not  a  joint  one ; 
was  he  then  interested  in  that  issue?  Appellant  insiBts  he  waSi 
at  least  to  the  extent  of  the  costs  involved,  and  argues  ''that 
a  judgment  against  the  surety  for  costs  is  in  effect  a  judgment 
against  the  witness,  for  the  surety  has  the  right  to  control  the  judg- 
ment, or  decree,  or  the  execution  thereon  for  his  own  benefit^  so  far 
as  to  obtain  satisfaction  from  the  principal  for  the  whole  amount 
paid  by  him  with  interest^"  etc 

If  this  be  conceded,  then  if  it  should  be  shown  that  R.  Tydings 
was  a  principal  obligor  with  0.  B.  Tydings,  equally  interested 
with  him  in  the  consideration  for  which  the  note  was  executed, 
and  bound  as  between  C.  B.  Tydings  and  himself  to  pay  one-half 
thereof,  it  would  be  to  his  interest  to  fix  that  character  on 
Bichard  Tydings,  whereby  it  would  appear  that  his  interest 
preponderated  against  the  party  by  whom  he  was  called  to  testify, 
and  that  being  the  case  he  was  competent  as  a  witness  for  ap- 
pellee. 

The  next  question  for  consideration  is,  whether  appellee  in 
order  to  avail  himself  of  the  Statute  of  Limitations  should  have 
notified  appellant  of  the  relation  he  bore  to  his  co-obligor  on  the 
note  ?  The  statute  does  not  require  such  notice,  because  perhaps 
the  obligee  or  payee  may  be  presumed  to  know  the  relations  the 
obligors  upon  a  note  or  obligation  bear  to  each  other ;  indeed  the 
instances  must  be  very  rare  in  which  these  relations  would  not 
be  known  to  the  payee,  and  the  assignment  did  not  deprive  the 
appellee  of  any  defense  that  he  could  have  used  against  the 
assignor  of  appellant  Section  6,  chapter  22,  1  Bev.  Stat,  p. 
269. 

We  perceive  no  error  in  the  ruling  of  the  court  below  preju- 
dicial to  appellant.     Wherefore,  the  judgment  is  a£Srmed. 


Bvsh  &  Shivell,  for  Appellant 
Field,  for  Appellee. 
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P.  H.  Bbown  et  al.  v.  John  Wells. 

Officers  — Constable  — Failure  to  Return  Execution  Within  Thirty  Days- 
Remedy— Damages —  Failure  to  Pay  over  Money  Collected  on  Execution 
—  Remedy  —  Damages  —  Jurisdiction  of  the  Circuit  Court  —  Demurrer. 

Where  a  constable  fails,  without  ezcusei  to  return  an  execution  for 
more  than  thirty  days  after  the  return  day  thereof,  the  remedy  is  by 
motion  or  suit  on  his  bond,  in  the  court  in  which  the  execution  issued, 
and  the  criterion  of  damages  is  30  per  cent,  of  the  amount  of  the 
execution. 

Where  a  constable  fails  to  pay  over  money  collected  on  an  execution, 
after  demand,  the  injured  party  may  proceed  by  motion  or  suit  on  his 
bond,  and  the  criterion  of  damages  is  10  per  cent,  on  the  amount  of  the 
execution,  with  interest  from  the  time  of  the  demand,  and  oosjts.  This 
remedy  is  not  restricted  to  the  court  from  which  the  execution  issued; 
the  proceedings  may  be  in  the  Circuit  Court  although  the  execution 
issued  from  a  quarterly  court,  as  the  Circuit  Court  is  a  court  of  general 
jurisdiction. 

Demurrer  —  Record. 

Where  the  record  fails  to  show  that  the  court  below  acted  on  a  de- 
murrer it  will  be  presumed  that  it  was  overruled. 

APPEAL  FBOM  DAVIESS  CIBOUIT  COUBT. 
February  16,  1867. 

Opinion  of  this  Coubt  by  Judge  Pbtebs: 

This  action  was  brought  in  the  Daviess  Circuit  Court  by  ap- 
pellee against  appellants  as  the  sureties  of  one  Bodine  on  his 
constable^s  bond. 

It  is  alleged  in  the  petition  that  on  the  8th  of  November,  1862, 
an  execution  issued  from  the  Daviess  quarterly  court  in  favor  of 
appellee  against  G.  W.  and  A.  Gabbert  for  $86.36  with  interest 
thereon  at  six  per  centum  per  anrmm  from  the  Ist  of  August, 
1862,  and  fifty  cents  costs,  directed  to  the  sheriff,  qr  any  con- 
stable of  said  county,  and  returnable  to  the  1st  of  March,  1863, 
and  was  on  the  day  it  issued  placed  in  the  hands  of  said  Bodine, 
constable  of  said  county. 

The  breaches  assigned  are : 

First.  That  said  Bodine  failed  to  return  said  execution  to  the 
office,  whence  it  issued,  for  more  than  thirty  days  after  the  re- 
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turn  day  thereof;  he  having  no  reasonable  excuse  for  such 
failure. 

Second.  That  he  had  collected  the  amount  of  said  execution 
from  the  defendants  therein,  as  his  return  shows,  and  had  failed 
to  pay  the  same  or  any  part  thereof  to  Wells,  although  payment 
had  been  demanded  on  the  1st  of  May,  1863.  And  judgment  is 
asked  for  the  amount  of  the  debt,  interest,  and  costs,  and  for 
thirty  per  cent,  damages  thereon,  and  for  all  appropriate  relief. 

A  demurrer  was  filed  to  the  petition,  which  does  not  appear  to 
have  been  formally  disposed  of ;  but  it  must  be  regarded  as  having 
been  overruled,  and  no  other  defense  having  been  offered  to  the 
action,  a  judgment  was  rendered  against  appellants  for  $91.74, 
with  interest  thereon  at  the  rate  of  ten  per  cent  per  annum  as 
damages  from  the  1st  of  May,  1863,  and  costs. 

Of  this  judgment  Brown  and  Leman  complain,  and  it  is  in- 
sisted by  their  counsel  that  the  action  was  brought  to  enforce  the 
remedies  provided  for  in  sections  3  and  4,  article  18,  chapter  86, 
volume  1,  Eev.  Stat,  p.  493,  but  of  which  the  Circuit  Court  had 
no  jurisdiction,  as  it  is  therein  expressly  declared  that  the  remedy 
given  by  these  sections  shall  be  by  motion  or  suit  in  the  court 
whence  the  execviion  issued. 

This  position  it  seems  to  us  cannot  be  maintained;  it  is  true 
that  appellee  prays  for  judgment  against  appellant  for  the  amount 
of  his  execution,  interest,  and  costs,  together  with  thirty  per  cent 
damages  thereon ;  but  it  does  not  follow  necessarily  that  because 
the  fourth  section  of  the  Act,  supra,  fixes  the  damages  against  a 
defaulting  sheriff  or  other  like  officer  and  his  sureties  at  thirty 
per  cent  for  failing  to  return  an  execution  to  the  office  whence  it 
issued  for  thirty  days  after  the  return  day  of  the  same,  without 
reasonable  excuse  for  such  failure,  and  appellee  alleged  in  his 
petition  that  Bodine,  the  constable,  had  failed  to  return  the  execu- 
tion described  for  thirty  days  after  the  return  day  thereof,  and 
claimed  thirty  per  cent,  damages,  that  he  was  procuring  imder 
said  act,  the  amount  of  damages  claimed  cannot  be  the  only 
criterion  to  determine  the  particular  remedy  sought,  when  the 
plaintiff  may  have  more  than  one. 

Section  1,  article  4,  chapter  20,  1  Rev.  Stat,  p.  255,  provides 
that  any  person  injured  by  a  breach  of  a  constable's  bond  may  at 
his  costs  prosecute  an  action  thereon,  etc.,  etc.  The  second  sec- 
tion provides  that  a  motion  may  be  made,  or  a  suit  prosecuted. 
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against  a  constable  and  his  sureties,  or  any  of  them,  eto.^  for  any 
money  collected  by  him  on  an  execution,  order  of  sale,  or  fee- 
bill,  or  on  any  note,  or  account,  or  other  claim  put  into  his  hands 
to  collect,  and  which  on  demand  he  neglects  to  pay ;  and  by  sub- 
division two  of  the  last  named  section,  the  plaintiff  is  entitled  to 
recover  the  amount  collected  by  the  oflScer  and  interest  from  the 
time  of  a  demand,  and  neglect  to  pay,  and  ten  per  centum  dam- 
ages thereon,  and  the  costs  of  his  motion. 

The  remedy  given  by  this  section  is  not  restricted  to  the  court 
whence  the  execution  issued,  and  as  the  Circuit  Court  is  a  court 
of  general  jurisdiction,  and  the  sum  claimed  exceeded  $50  ex- 
clusive of  interest,  and  the  action  was  on  the  bond  of  the  con- 
stable for  a  breach  of  a  condition  thereof,  and  the  petition  con- 
tained a  prayer  for  general  relief,  that  court  properly  took  juris- 
diction of  the  case,  under  the  last  named  statute;  but  the  judg- 
ment in  the  form  and  for  the  amount  as  rendered  was  not  au- 
thorized by  said  statute,  and  consequently  cannot  be  sustained. 
As  appellants  filed  no  answer,  the  allegations  of  the  petition  of  the 
amount  collected  by  the  constable,  and  that  payment  was 
demanded  of  him  on  the  1st  of  May,  1863,  and  he  neglected  to 
pay  the  same,  were  thereby  in  effect  admitted  to  be  true,  and  ap- 
pellee had  a  right  to  a  judgment  for  the  amount  of  the  execution 
with  interest  thereon  from  the  1st  day  of  May,  1863,  until  the 
rendition  of  the  judgment,  and  ten  per  centum  damages  on  the 
amount  of  principal,  interest,  and  costs  then  due  and  unpaid, 
and  his  costs  in  the  court  below,  but  not  to  his  debt  with  interest 
at  the  rate  of  fifteen  per  centum  per  aavnam  from  the  last  named 
date,  as  was  adjudged  by  the  court  below.  Subdivision  2,  section 
2,  article  4,  chapter  20,  Rev.  Stat.,  supra^ 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  award  a  new  trial,  and  for  furfcher  proceedings 
consistent  with  this  opinion.  * 


Ray  &  Hardin,  for  Appellants. 

Sweeney,  for  Appellee. 
35 
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L.  J.  Smith  et  al.  v.  T.  B.  Habdin  et  al. 

Statute  of  Frauds  —  Sale  of  Land  —  Aaaignment  of  Notes  —  Contemplation 
of  Insolvency  —  Assignment  for  Benefit  of  Creditors. 

A  sale  of  land  in  contemplation  of  insolvency  and  the  assignment  of 
the  purchase- money  notes  to  one  creditor  with  the  intent  to  prefer  him 
to  the  exclusion  of  other  creditors  operates  as  an  assignment  of  all  the 
debtor's  property  and  effects  for  the  beneAt  of  all  his  creditors,  in  pro- 
portion for  their  respective  demands  including  those  that  are  future  and 
contingent. 

Land  Granted  by  a  Deed  —  Acceptance  —  Presumption. 

If  by  the  deed  a  valuable  estate  is  granted,  which  is  of  great  benefit 
to  the  grantee,  the  legal  presumption  is  that  it  was  accepted. 

Married  Women  —  Surrender  of  Deed  Does  not  Divest  Her  of  Title  —  Sub- 
sequent Purchaser  —  Notice. 

The  deed  of  Ben  Hardin  to  his  daughter  passed  the  legal  title  to  her, 
and  was  binding  between  the  parties.  A  subsequent  purchaser  or 
creditor,  without  notice,  might  avoid  it.  The  statement  in  the  after- 
made  deed  by  said  Hardin  to  the  husband  of  his  daughter,  that  **  the 
land  herein  conveyed  is  the  same  property  given  to  my  daughter  "  was 
sufficient  to  put  subsequent  purchasers  on  the  inquiry  as  to  the  title. 
The  mere  surrender  of  a  deed  does  not  divest  a  married  woman  of  her 
title  to  land. 


U>PKAT.    FROM    WASHINGTON    CIBCUIT    COUKT. 
February  5,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

Appellees  Hardin  and  wife,  in  June,  1862,  instituted  this 
action  in  equity  in  the  Washington  Cirouit  Court  against  Dr. 
R.  C.  Palmer,  who  is  the  father  of  Mrs.  Hardin,  and  was  her 
statutory  guardian,  and  others,  charging  that  Palmer  was  in- 
debted to  them  in  a  considerable  amount  as  the  guardian  of  Mrs. 
Hardin.  That  he  was  indebted  to  them  for  the  hire  of  her  slaves 
in  several  hundred  dollars,  and  in  the  sum  of  $400  for  money 
collected  from  the  executors  of  the  late  Ben  Hardin,  who  was  her 
grandfather,  and  which  he  had  bequeathed  to  her. 

That  they  had  brought  an  action  in  the  Washington  Circuit 
Court  against  Palmer  and  his  surety  for  the  amount  he  owed 
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then  as  guardian,  and  had  also  sued  him  for  the  amount  he  owed 
them  for  negro  hire,  and  the  legacy  paid  to  him  by  the  executors 
of  Hardin ;  but  that  said  Palmer  had  by  putting  in  colorable  and 
pretended  defenses  to  said  actions,  and  at  the  expiration  of 
the  May  term  of  said  court  before  said  causes  were  reached,  pre- 
vented them  from  the  recovery  of  judgments  on  their  several  de- 
mands, whilst  he  permitted  other  creditors  to  recover  judgments 
against  him  by  default,  for  large  amounts,  in  some  of  which  con- 
siderable sums  of  usury  were  included,  and  that  said  judgments 
were  suffered  by  said  Palmer  in  order  to  prefer  said  creditors, 
and  to  enable  them  to  appropriate  all  his  property  to  the  sat- 
isfaction of  their  debts,  to  the  exclusion  of  the  appellees  Hardin 
and  wife. 

Second.  They  all^e  that  on  the  11th  of  February,  1862,  said 
R.  C.  Palmer,  with  the  design  and  for  the  purpose  of  preferring 
Henry  M.  Spalding,  Levi  J.  Smith,  and  H.  and  A.  McElroy 
over  other  of  his  creditors,  and  in  contemplation  of  insolvency, 
conveyed  a  valuable  tract  of  some  600  acres  of  land  in  Washing- 
ton county  for  the  recited  consideration  of  $21,000  to  his  son, 
Henry  C.  Palmer,  a  young  man  without  the  means,  either  in 
possession  or  in  property,  of  paying  for  the  same,  and  took  his 
several  promissory  notes  for  the  purchase  money,  payable  at  a 
distant  day,  in  unequal  amounts,  one  for  $3,150  corresponding 
in  amount  to  the  alleged  indebtedness  of  the  payee  therein  to 
Henry  M.  Spalding;  one  for  $6,000  to  correspond  with  the 
amount  of  his  alleged  indebtedness  to  Levi  J.  Smith,  and  one  for 
$5,300,  the  amount  of  his  indebtedness  to  said  H.  and  A.  McEl- 
roy ;  that  said  notes  were  assigned  by  said  R.  C.  Palmer  to  these 
several  persons,  with  whose  debts  they  were  allied  to  correspond 
in  amounts,  and  to  whom  by  the  stipulations  in  the  deed  from  R* 
C.  to  H.  C.  Palmer  they  were  secured  by  preferred  and  supc  rior 
liens  on  the  land  conveyed,  over  the  notes  for  the  residue  of  the 
purchase  money. 

Third.  They  further  allege  that  the  late  Ben  Hardin  on  the 
2d  day  of  July,  1845,  conveyed  a  tract  of  about  800  acres  of 
land  situate  in  Washington  county  to  R.  C.  Palmer,  including 
the  600  acres  conveyed  by  him  to  his  son,  H.  C.  Palmer ;  that  the 
conveyance  from  Ben  Hardin  to  R.  C.  Palmer  shows  on  its  face 
that  the  land  therein  conveyed  had  been  previously  given  by  said 
Hardin  to  his  daughter,  Mrs.  Emily  Palmer,  the  wife  of  said 
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R.  C.  Palmer,  and  mother  of  appellee  Mary  P.  Hardin,  and  that 
R.  C.  Palmer  was  required  by  the  terms  of  said  conveyance,  and 
that  he  therein  stipulated,  that  if  he  at  any  time  sold  said  land, 
or  any  part  thereof,  his  estate,  at  his  death,  should  be  bound  to 
pay  to  the  children  of  Mrs.  Emily  Palmer,  or  the  survivors  of 
them,  $10  per  acre,  without  interest,  for  the  land  so  sold  by 
him.  And  claim  that  R.  C.  Palmer  is  bound  to  them  and  to  H. 
C.  Elliott,  and  Elizabeth,  his  wife,  the  said  Elizabeth  being  a 
daughter  of  Mrs.  Emily  Palmer,  deceased,  and  to  said  11.  C. 
Palmer,  who  is  her  son,  all  of  whom  are  made  defendants  to  the 
action,  for  said  $10  per  acre  for  said  land,  that  he  is  in  equity 
to  be  held  as  a  trustee  for  said  children.  That  said  Henry  M. 
Spalding  has  acquired  200  acres  of  said  land  conveyed  by  Ben 
Hardin  from  R.  C.  Palmer,  and  claims  the  same  as  his  own. 
They  pray  that  R.  C.  Palmer  may  be  required  to  account  to 
Hardin  and  wife  and  Elliott  and  wife  for  said  land  at  $10  per 
acre,  or  for  their  respective  shares  thereof,  for  which  they  insist 
they  have  a  prior  lien  on  the  same,  and  for  general  relief. 

Fourth.  Hardin  and  wife  charge  that  Ray,  the  surety  of  R,  C. 
Palmer,  in  his  bond  as  guardian  for  Mrs.  Hardin,  has  conveyed 
his  estate  to  preferred  creditors  in  contemplation  of  insolvency, 
and  to  their  exclusion ;  they  allege  that  said  conveyances  of  R.  C. 
Palmer  and  Ray  operate  as  transfers  of  their  estate  for  the 
benefit  of  their  creditors,  and  that  the  debt  due  to  them  from 
Palmer  as  the  guardian  of  Mrs.  Hardin  has  priority  over  other 
debts  owning  by  them. 

In  August,  1862,  appellant  Richard  Hamilton  filed  his  pe- 
tition in  the  Washington  Circuit  Court  against  R.  C.  Palmer 
and  others,  alleging  that  he  was  a  creditor  of  said  Palmer  to  a 
large  amount,  for  which  he  had  a  judgment,  enumerates  other 
judgment  creditors  of  Palmer,  showing  that  he  was  very  largeljf 
indebted  at  the  time,  refers  to  his  sale  of  the  land  to  his  son, 
and  the  assignment  of  the  three  notes  to  Spalding,  Smith,  and  the 
two  McElroys,  in  charges  substantially  the  same  as  those  made 
by  Hardin  and  wife  on  that  subject,  charges  that  R  C.  Palmer 
made  the  sale  of  the  land  and  the  transfer  of  said  notes  to  prefer 
said  Spalding  and  others,  and  in  contemplation  of  insolvency. 
Charges  that  said  sale  and  transfers  operated  as  an  assignment 
of  the  estate  for  the  benefit  of  all  the  creditors  of  R.  C.  Palmer, 
and  prays  the  chancellor  to  take  charge  and  control  of  the  estate, 
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and  distribute  the  same,  or  the  prooeeds  thereof,  as  provided  for 
by  an  Act  approved  10th  of  March,  1856,  entitled:  "An  act  to 
prevent  fraudulent  assignments  in  trust  for  creditors,"  etc 

This  action  was  consolidated  with  that  of  Hardin  and  wife 
against  said  Palmer  and  others,  and  in  November,  1863,  Palmer 
filed  his  answer,  in  which,  after  controverting  the  allegations  of 
Hardin  and  wife  in  relation  to  the  character  of  the  defenses  set 
up  by  him,  to  their  actions  in  ordinary  against  him,  and  denying 
that  his  defenses  were  made  for  vexation,  delay,  or  any  of  the 
purposes  charged,  to  which  he  refers  and  makes  them  a  part  of 
his  answer  to  this  action,  he  says  in  relation  to  the  deed  of  the 
late  Ben  Hardin  to  himself  of  the  2d  of  July,  1845,  its  true 
import  and  effect,  he  may  not  understand,  but  that  he  had  taken 
the  advice  of  legal  men  in  relation  thereto,  by  whom  he  had  been 
informed,  and  he  certainly  believed,  he  had  the  power  to  sell  the 
land,  and  could  make  to  the  purchaser  a  good  title;  but  that  it 
was  not  subject  to  execution  sales  for  the  payment  of  his  debts; 
that  nearly  the  whole  of  his  property  except  this  land  had  been 
taken  in  execution  by  his  creditors,  and  for  the  purpose  of  paying 
said  debts,  and  releasing  the  property  thus  taken  in  execution, 
he  made  an  arrangement  with  Smith,  Spalding,  and  the  McEl- 
roys  by  which  they  undertook  to  advance  the  money  to  pay  said 
execution  creditors,  and  he  was  to  indemnify  them  for  said  ad- 
vancements ;  that  he  had  a  desire  to  pay  off  all  his  debts,  which  he 
believed  he  would  be  able  to  do  by  a  sale  of  the  land ;  hence  he 
made  the  sale  and  executed  the  deed,  therefor,  to  H.  Palmer; 
denies  that  he  made  said  sale  and  conveyance  in  contemplation 
of  insolvency,  but  avers  that  he  made  them  with  the  belief  that 
he  would  thereby  be  enabled  to  pay  all  his  debts,  and  that  his 
general  creditors  would  regard  the  sale  as  beneficial  to  them,  and 
would,  therefore,  approve  it. 

He  states  the  assignment  of  the  note  to  Spalding  was  in  con- 
sideration of  debts  for  which  he  was  bound  as  his  surety,  and 
which  he  then  assumed  to  pay,  and  those  to  Smith  and  the  McEl- 
roys  were  in  consideration  in  part  of  his  indebtedness  to  them 
and  for  money  then  advanced  by  them. 

He  furthermore  says,  after  these  transactions,  he  found  that 
H.  Palmer's  health  was  very  rapidly  failing,  and  that  there  was 
more  difficulty  in  disposing  of  his  notes  for  the  residue  of  the 
purchase  money  for  the  land  than  he  anticipated;  some  of  his 
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creditors  seemed  to  doubt  his  ability  to  pay  them,  and  were  not 
willing  to  take  them  except  at  a  heavy  discount;  under  these  cir- 
cumstances, he  believed  his  own  interest,  and  that  of  his  creditors, 
would  be  promoted  by  a  rescission  of  the  contract  with  H,  0. 
Palmer,  and  a  reconveyance  of  the  land  to  himself,  as  he  believed 
he  would  be  able  to  sell  the  land  for  more  than  he  had  sold  it 
to  him  for,  and  to  a  purchaser  or  purchasers  whose  notes  would 
be  more  readily  taken  by  his  creditors  in  discharge  of  his  lia- 
bilities, and  more  advantageously  disposed  of;  for  these  reasons 
they  canceled  the  sale,  and  H.  C.  Palmer,  in  May,  1862,  conveyed 
the  land  to  him,  and  he  surrendered  up  the  notes  which  he  had 
taken  for  the  purchase  money  to  said  H.  C.  Palmer. 

On  the  subject  of  the  conveyance  of  the  land  by  Ben  Hardin  to 
his  wife,  and  afterward  to  himself,  and  the  effect  of  said  con- 
veyance, he  says  they  are  legal  questions  which  he  submits  to  the 
court. 

Henry  M.  Spalding  in  his  answer  states  that  Wm.  Ray  drew 
a  bill  of  exchange  on  R.  C.  Palmer  on  the  30th  of  October,  1860, 
for  $2,940.40  which  he  accepted  payable  at  the  Commercial  Bank 
at  Lebanon,  and  which  he,  Spalding,  indorsed  solely  for  the  ac- 
commodation of  Palmer  to  enable  him  to  raise  money  to  dis- 
charge a  debt,  which  he  owed  to  the  Deposit  Bank  in  Springfield, 
Ky.,  the  money  was  raised  on  the  bill,  and  when  it  matured  it 
was  not  paid,  and  the  holder  sued  the  drawer,  accepter,  and  in- 
dorser,  and  recovered  judgment  against  all  of  them  for  thq 
amount,  upon  which  execution  issued,  and  was  placed  in  the 
hands  of  the  sheriff  of  Washington  county,  who  levied  it  upon  the 
slaves  and  other  personal  property  of  said  Palmer,  of  value  suf- 
ficient to  satisfy  the  same,  and  then  the  agreement  was  made  in 
relation  to  the  sale  of  the  land  to  Henry  Palmer,  which  was  con- 
summated, and  a  note  executed  for  a  part  of  the  consideration 
by  said  H.  Palmer  to  R.  C.  Palmer  for  the  amount  of  principal 
and  interest  of  said  bill  of  exchange  with  the  cost  of  the  suit, 
which  note  R.  C.  Palmer  assigned  to  him,  and  he  thereupon,  and 
in  consideration  thereof,  assumed  to  pay  the  full  amount  of  said 
judgment  to  said  bank,  said  note  to  be  secured  by  a  preferred  lien 
on  the  land,  and  that  the  sale  of  the  land,  the  execution  and 
transfer  of  the  note  to  him,  and  his  assumption  of  the  payment  of 
the  debt  to  the  bank,  were  simultaneous  acts,  and  R.  C.  Pajmer 
was  discharged  from  all  liability  to  the  bank  for  said  debt.     He 
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avers  that  R-  C.  Palmer  had  only  a  contingent  interest  in  the 
land  sold  to  Henry  Pahner  which  was  not  subject  to  execution, 
and  could  not  be  reached  by  creditors,  that  the  sale  was  a  vol- 
untary application  of  property  to  the  payment  of  his  debts  by  said 
R.  C.  Palmer,  which  could  not  otherwise  have  been  subjected 
thereto,  and  consequently  cannot  be  within  the  .inhibition  of  the 
Statute  of  1856,  supra.  He  makes  the  deed  from  Ben  Hardin 
to  R.  C.  Palmer  part  of  his  answer,  controverts  the  claim  of 
Hardin  and  wife,  and  insists  that  Hamilton  by  a  levy  of  the 
execution  in  his  favor  on  Palmer's  property,  which  he  himself 
was  active  in  procuring,  cannot  alter  said  levy,  have  a  sale  of 
the  same  property  by  the  chancellor,  and  a  distribution  of  the 
proceeds  thereof  pro  redo. 

The  defendants  the  McElroys  allege  that  R.  C.  Palmer  owed 
them  a  debt  of  $1,449.67,  and  informed  them  he  would  sell  said 
land  to  H.  C.  Palmer,  and  would  take  his  note  for  $5,500  in  part 
consideration  of  the  land  with  a  preferred  lien  thereon  for  its 
payment,  and  assign  it  to  them,  if  they  would  pay  off  and  dis- 
charge debts  which  he  then  owed,  which  when  added  to  their  de- 
mands against  him  would  amount  to  said  sum  of  $5,500.  That 
they,  and  one  Covington,  had  reduced  their  debts  to  judgments, 
upon  which  executions  had  issued,  and  been  levied  on  the  slaves 
and  other  personalty,  and  a  tract  of  land  of  R.  C.  Palmer,  which 
had  been  sold  by  virtue  of  said  executions,  and  they  had  purchased 
it  at  less  than  its  real  value,  and  by  the  assignment  of  said  notes  to 
them  they  had  given  up  the  land  to  Palmer,  and  released  their 
liens  acquired  by  the  levy  of  their  executions  on  said  slaves  and 
other  personal  property,  and  that  said  Hamilton  had  since  their 
agreement  with  Palmer  to  take  said  note  caused  his  execution 
against  R  C.  Palmer  to  be  levied  on  the  property  upon  which 
their  executions  had  been  levied,  whereby  he  waived  his  right,  as 
they  insist,  to  controvert  their  right  to  said  note,  and  to  call  in 
question  the  transaction  by  which  they  acquired  said  not^.  And 
deny  that  the  sale  of  the  land  to  H.  C.  Palmer,  and  assignment 
of  his  note  to  them  for  $5,500  part  of  the  price  of  the  land  to 
them  were  inhibited  by  the  Act  of  1856,  sv^prcL 

As  to  the  mortgage  of  Ray  they  admit  their  debt  was  a  sub- 
sisting debt  at  the  date  thereof,  and  was  not  created  simultaneously 
with  the  execution  of  said  mortgage. 

Ray  in  his  answer  admits  he  made  the  mortgage  to  secure  the 
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debts  therein  named,  but  denies  that  he  made  it  in  contempla- 
tion of  insolvency,  controverts  the  claim  of  Hardin  and  wife  on 
R.  C.  Palmer  as  late  guardian  of  Mrs.  Hardin,  and  refers  to  and 
adopts  Palmer's  answer  to  that  branch  of  their  case  as  his. 

H.  C.  Palmer  answers  very  briefly,  denies  that  he  made  the 
purchase  of  the  land  with  any  fraudulent  design  on  his  part, 
and  says  if  his  codefendant,  R.  C.  Palmer,  made  the  sale  in  con- 
templation of  insolvency,  he  had  no  knowledge  of  it;  admits  he 
reconveyed  the  land  to  his  father,  and  says  the  deed  shows  fully 
on  its  face  the  purpose  for  which  it  was  executed,  and  prays  that 
the  court  shall  direct  the  surrender  to  him  of  all  his  notes 
executed  for  the  purchase  price  of  the  land  if  it  should  be  ad- 
judged that  said  sale  was  made  in  contemplation  of  insolvency,  etc 

L.  J.  Smith's  answer  is  substantially  the  same  with  that  of 
McElroys'  except  that  he  sets  out  his  own  debt,  and  the  debts  he 
paid  for  said  R.  C.  Palmer,  footing  up  with  the  interest  to  the 
18th  of  April,  1862,  when  the  note  on  H.  C.  Palmer  was  assigned 
to  him,  making  the  indebtedness  of  R.  C.  Palmer  to  him  on  that 
day  $5,055.81. 

The  settlement  was  made  with  the  McElroys  on  the  same  day. 

Other  creditors  of  R  C.  Palmer  were  made  defendants,  some 
of  whom  claim  by  reason  of  the  levy  of  their  executions  prior 
liens  on  the  property  levied  on,  and  as  to  the  land  as  such  of  his 
estate  as  they  do  not  claim  to  have  prior  liens  pray  the  chancellor 
to  take  control  of  the  same,  and  distribute  the  proceeds  pro  rata 
amongst  the  creditors. 

On  the  14th  of  May,  18G4,  Spalding,  Smith,  and  the  McElroys 
filed  jointly  an  amended  answer,  alleging  that  their  several  notes 
assigned  to  them  by  R.  C.  Palmer,  on  Henry  Palmer,  had  ma- 
tured ;  that  said  Henry  Palmer  had  in  the  meantime  died,  having 
first  made  his  will,  by  which  he  had  de\dsed  all  his  estate  of  any 
kind  to  his  father  in  trust  for  the  benefit  of  his  brother,  Robert  C. 
Palmer,  jr.  That  the  life  estate  of  R.  C.  Palmer,  sr,,  in  the 
land  had  been  sold  under  executions  in  favor  of  the  Bank  of 
Kentucky,  and  of  the  Commercial  Bank  against  said  Palmer, 
and  purchased  by  Edward  A.  Graves;  that  Henry  C.  Elliott  and 
Elizabeth  Elliott,  his  wife,  and  the  plaintiffs  Hardin  and  wife, 
Mrs.  Elliott  and  Mrs.  Hardin  being  the  daughters  and  only  sur- 
viving children  of  Mrs.  Emily  Palmer,  who  was  the  wife  of  R. 
C.  Palmer,  set  up  some  claim  to  said  land,  but  deny  that  they 
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have  any  just  claim  to  any  part  thereof,  and  for  the  purpose  of 
litigating  and  settling  their  claims,  whatever  they  may  be,  they 
make  their  answer  a  cross-petition  against  them,  and  also  against 
R.  C.  Palmer,  and  pray  for  a  personal  judgment  against  him,  and 
also  against  him  as  personal  representative  of  H.  C.  Palmer,  de- 
ceased, and  pray  for  a  sale  of  the  land  for  the  payment  of  their 
notes,  all  of  which  they  file,  and  make  parts  of  their  answer. 

Hardin  and  wife  answer  the  cross-petition,  controvert  the  claim 
of  plaintiffs  to  a  prior  lien,  refer  to  their  petition  and  make  it  a 
part  of  their  answer,  and  repeat  that  they  have  a  lien  on  said  land 
superior  to  all  others  for  all  their  demands,  and  pray  for  an  en- 
forcement of  the  same. 

Elliott  and  wife  on  the  5th  of  April,  1865,  filed  their  answer  to 
said  cross-petition,  in  which  they  allege  that  they  have  an  interest 
in  said  land  derived  in  the  following  manner:  That  Ben  Har- 
din, the  father  of  Mrs.  Emily  Palmer,  conveyed  the  land  to  her 
on  the  16th  day  of  August,  1840,  and  delivered  the  deed  to  her 
on  the  day  of  its  date,  she  then  being  in  the  possession  thereof  up 
to  the  time  of  her  death,  which  occurred  in  November,  1845 ; 
that  on  the  2d  day  of  July,  1845,  although  said  R.  0.  Palmer 
knew  that  Hardin  had  conveyed  the  land  to  his  wife,  on  that  day 
took  a  conveyance  for  the  same  land  from  Hardin  to  himself,  and 
that  before  R.  C.  Palmer  conveyed  the  land  to  H.  0.  Palmer,  and 
before  said  notes  of  the  latter  were  assigned  to  Spalding,  Smith, 
and  the  McElroys,  they  had  actual  notice  in  writing  which  they 
had  caused  to  be  served  on  them  of  the  conveyance  by  Ben  Hardin 
to  his  daughter  Mrs.  Palmer.  That  they  were  willing  that  R. 
C.  Palmer  should  occupy  and  use  the  land  during  his  life;  but 
as  he  had  attempted  to  sell  it,  they  were  either  compelled  to 
assert  their  right,  or  abandon  it,  and  they,  therefore,  pray  for  a 
partition  of  the  land,  and  that  their  share  may  be  set  apart  to 
them,  and  to  that  end  they  make  their  answer  a  cross-petition, 
and  make  the  deed  from  Hardin  and  wife  to  Mrs.  Emily  Hardin 
a  part  of  the  same. 

Spalding  and  others  filed  an  amended  cross-petition  on  the 
22d  of  April,  1865,  in  which  they  allege  that  Mrs.  Emily  Hardin 
at  her  death  left  four  children,  Mrs.  Elizabeth  Elliott,  Mrs.  Mary 
B.  Hardin,  Ben  H.  Palmer,  and  H.  C.  Palmer;  that  Ben  H. 
Palmer  died  after  he  arrived  at  twenty-one  years  of  age,  childless, 
never  having  been  married,  and  intestate,  and  that  all  his  estate 
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passed  to  his  father,  K.  0.  Palmer ;  that  H.  C.  Palmer  died  after 
he  was  twenty-one  years  of  age,  testate,  as  before  stated;  that 
Hardin  and  wife  had  released  and  conveyed  all  their  interest  in 
said  land  to  K.  C.  Palmer,  on  the  15th  of  March,  1862,  and  make 
said  conveyance  part  of  their  amended  petition.  That  R.  C. 
Palmer  had  been  in  possession  of  said  land  for  many  years  before 
the  death  of  his  wife,  and  pray  for  the  enforcement  of  their 
alleged  lien. 

On  the  13th  of  September,  1864,  R.  C.  Palmer  filed  an  original 
petition  qvia  timet  in  said  court,  against  H.  0.  Elliott  and  wife, 
in  which  he  alleges  that  he  had  the  legal  title  to,  and  possession  of, 
the  land  conveyed  to  him  by  Ben  Hardin  and  wife,  which  deed  he 
makes  a  part  of  his  petition,  and  alleges  that  he  has  been  in  pos- 
session of  said  land  ever  since  the  date  thereof;  that  Elliott  and 
wife  are  asserting  a  claim  to  said  land  adverse  to  him,  but  that 
they  have  no  title  whatever  thereto;  that  from  information  he 
charges  that  Mrs.  Elliott  would  be  willing  to  release  any  claim  she 
might  have  to  said  land,  and  would  do  so,  if  it  could  be  done 
without  the  consent  of  her  husband,  but  that  he  refuses  to  join 
her  in  a  deed  of  release  to  him,  and  he,  therefore,  prays  that  said 
defendants  be  ordered  and  adjudged  to  release  all  their  pretended 
claim  to  said  land  to  him. 

To  this  petition  Elliott  and  wife  file  their  answer,  in  which 
they  admit  the  plaintiff  is  in  possession  of  the  land,  but  deny 
that  they  claim  an  interest  in  said  land  without  right,  and  state 
that  they  are  entitled  to  one-fourth  of  said  land  by  virtue  of  the 
conveyance  of  Ben  Hai-din  to  Mrs.  Emily  Palmer,  of  which  R. 
C.  Palmer  had  actual  notice  when  the  conveyance  of  the  same 
land  was  made  to  him  by  his  grantor ;  that  soon  after  the  date  of 
the  deed  to  him,  Mrs.  Emily  Palmer  died,  leaving  five  children, 
who  have  heretofore  been  named;  that  her  son  Ben  H.  Palmer 
died  after  he  was  twenty-one  years  old,  intestate  and  childless, 
and  that  by  the  terms  of  the  deed  to  their  mother  his  interest  in 
the  land  passed  to  his  surviving  brother  and  sisters;  that  H.  C. 
Palmer  made  a  will  before  his  death  by  which  he  disposed  of  his 
interest  in  said  land,  and  they  suppose  it  passed  to  his  devisees ; 
they  deny  that  Mrs.  Elliott  is  willing  to  release  to  plaintiff  her 
interest  in  said  land;  but  they  pray  for  partition  of  said  lands, 
and  that  their  share  may  be  set  apart  to  them  by  metes  'and 
boimds,  etc.  This  action  was  consolidated  and  heard  with  the 
other  actions  herein  referred  to. 
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This  somewhat  elahorate  statement  of  the  pleadings  seemed 
to  be  required  to  understand  the  issues,  and  the  multifarioUvS 
interests  involved  in  the  controversy. 

On  the  hearing,  the  court  below  adjudged  that  the  deed  from 
B.  C.  to  H.  C.  Palmer  and  the  assignment  of  the  notes  of  the 
latter  to  Spalding,  Smith,  and  the  McElroys  were  made  in  con- 
templation of  insolvency,  and  with  the  intent  to  prefer  said  as- 
signees to  the  exclusion  of  other  creditors,  and  that  said  deed 
operated  as  an  assignment  of  all  the  property  and  effects  of  said 
B.  C.  Palmer,  owned  by  him  at  its  date,  to  the  benefit  of  his 
creditors  in  proportion  to  their  respective  demands,  including 
those  that  are  future  and  contingent,  except  that  Hardin  and 
wife  are  adjudged  to  have  a  prior  lien  for  a  portion  of  their 
demands. 

It  was  adjudged  that  the  title  to  the  land  passed  to  Mrs.  Emily 
Palmer  by  the  deed  of  her  father,  Ben  Hardin,  to  her  Au- 
gust, 1840,  and  that  nothing  passed  by  his  subsequent  deed  to 
R.  0.  Palmer  for  the  same  land,  and  at  the  death  of  Mrs.  Palmer 
the  land  passed  to  her  children,  subject  to  the  life  estate  of  her 
husband;  that  as  Ben  H.  Palmer  died  after  he  attiuned  twenty- 
one  years,  intestate,  and  unmarried,  his  undivided  fourth  part 
of  said  land  passed  by  the  law  of  descents  to  his  father,  and  Hardin 
and  wife  having  conveyed  their  undivided  fourth  to  him,  he 
thereby  became  entitled  to  one  undivided  half  of  said  land  in  fee. 
And  as  tenant  by  the  curtesy,  he  is  entitled  to  a  life  estate  in  the 
whole  tract,  and  his  moiety  in  fee,  and  his  life  estate  in  the 
other  moiety  were  ordered  to  be  sold  for  the  benefit  of  his  creditors. 
That  as  H.  C.  Palmer  was  the  owner  of  one-fourth  of  said  land, 
subject  to  the  life  estate  of  his  father,  and  at  his  death  was  in- 
debted to  Spalding,  Smith,  and  the  McElroys  as  evidenced  by  his 
several  notes  executed  to  his  father,  and  by  him  assigned  to  them, 
dated  the  11th  of  February,  1862,  and  due  two  years  thereafter, 
carrying  interest  from  date,  a  judgment  was  rendered  in  favor 
of  said  assignees,  respectively,  for  the  sums  due  them,  to  be 
levied  of  assets  against  his  personal  representative,  and  it  was 
also  adjudged  that  they  had  a  prior  lien  on  his  reversionary 
interest  in  one-fourth  of  said  land  to  secure  the  payment  of  said 
notes,  and  that  interest  was  ordered  to  be  sold  to  pay  whatever 
may  be  due  and  unpaid  on  said  notes. 

To  Mrs.  Elizabeth  Elliott  was  adjudged  one  undivided  fourth 
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of  the  land,  excluding  the  part  sold  by  R.  0.  Palmer  to  H.  M. 
Spalding  subject  to  the  life  estate  of  said  Palmer,  to  be  set  apart 
and  possession  to  be  surrendered  to  her  at  the  death  of  her  father. 

It  was  also  adjudged  that  Hardin  and  wife  by  their  deed  to 
R.  C.  Palmer  ratified  the  deed  from  Ben  Hardin  and  wife  to 
him,  of  July,  1845,  and  are  entitled  by  virtue  of  the  last  named 
deed  to  $10  per  acre  for  an  undivided  fourth  of  said  tract,  in- 
cluding the  part  conveyed  to  Spalding,  and  as  the  amount  would 
not  be  due  them  until  the  death  of  R.  C.  Palmer,  that  branch  of 
the  case  was  referred  to  the  master  to  ascertain  the  present 
value  of  that  future  interest. 

The  residue  of  the  cause  was  referred  to  the  master  to  ascertain 
and  report  various  matters  necessary  to  a  final  and  proper  ad- 
justment of  the  various  interests  involved,  including  the  other 
branch  of  the  case  in  which  Hardin  and  wife  are  interested,  the 
details  of  which  are  not  complained  of  and  need  not  now  be 
particularly  noticed.  And  the  cause  was  continued  for  his  re- 
port. Spalding's  administrators,  Smith,  the  McElroys,  and  R. 
C.  Palmer,  prayed  an  appeal,  and  the  parties  having  agreed  that 
the  judgment  should  be  considered  final  as  to  the  particular 
matters  complained  of,  an  appeal  was  granted  by  the  court  below, 
and  the  case  is  now  here  for  revision. 

The  first  objection  taken  to  the  judgment  by  Spalding,  etc.,  is 
that  Mrs.  Elliott's  claim  to  an  undivided  one-fourth  of  the  land 
conveyed  by  R.  0.  to  H.  C.  Palmer  is  sustained ;  and  in  support 
of  that  position  it  is  insisted  that  the  deed  from  Ben  Hardin  to 
Mrs.  Emily  Palmer  was  never  accepted  by  her,  and  if  accepted 
was  afterward  surendered. 

By  the  deed  a  valuable  estate  was  granted  to  her,  and  as  it 
was  greatly  to  her  benefit,  the  legal  presumption  is  that  she  did 
accept  it.  And  in  addition  to  this  legal  presumption  Mrs.  Riley 
proves  that  in  August,*  1840,  her  sister,  Mrs.  Palmer,  was  de- 
livered of  a  child  at  her  father's  house  near  Bardstown,  and  in  a 
few  days  thereafter  her  father  delivered  to  her  the  deed  dated 
16th  of  August,  1840,  for  the  land  in  controversy,  that  Mrs. 
Palmer  claimed  the  land  under  said  deed  for  years  after  its  date, 
and  until  shortly  before  her  death  in  1845,  resisting  repeated  im- 
portunities of  her  husband  to  divest  herself  of  the  title  by  join- 
ing him  in  a  conveyance  of  it  to  a  third  person  who  would  after- 
ward convey  it  to  him ;  it  is  furthermore  proved  that  Ben  Hardin 
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not  only  said  to  Mrs.  Riley  that  he  had  made  the  deed  of  1845 
to  Dr.  Palmer  for  the  land,  that  his  daughter  might  die  in  peace, 
but  he  said  to  Dr.  Hickman  that  Dr.  Palmer  wanted  the  title 
made  to  himself,  and  he  conveyed  the  land  to  him  to  gratify  him. 
This  evidence  is  not  objected  to,  and  shows  the  circumstances 
under  which  the  deed  was  made.  The  original  deed  to  Mrs. 
Palmer  was  carefully  preserved  by  her,  and  instead  of  being  de- 
stroyed by  Ben  Hardin,  or  Mrs.  Palmer,  when  the  deed  was  made 
to  Dr.  Palmer,  it  was  given  in  charge  to  Mrs.  Riley  by  her  father 
to  be  preserved  for  the  benefit  of  Mrs.  Palmer's  children. 

To  repeal  this  presumption  and  rebut  the  direct  evidence,  the 
statements  of  Mrs.  Palmer  made  to  Dr.  Smith,  Mrs.  Ray,  and 
Ben  Thompson  are  relied  upon.  Even  waiving  the  objection  to 
the  competency  of  this  evidence,  still  these  statements  must  be 
regarded  as  being  induced  by  the  opposition  manifested  by  her 
husband  to  the  conveyance  made  to  her  instead  of  himself,  and 
his  importunities  to  her  to  have  it  changed ;  we  cannot  think  that 
such  evidence,  even  if  competent,  should  be  permitted  to  out- 
weigh the  stem  facts  proved  on  the  other  side.  The  deed  of  Ben 
Hardin  to  his  daughter  passed  the  legal  title  to  her,  and  for  all 
purposes  was  binding  as  between  the  parties.  A  subsequent  pur- 
chaser without  notice  and  creditors  might  have  avoi4ed  it,  and  if 
it  be  conceded  that  the  after-made  deed  to  Dr.  Palmer  in  which 
it  is  merely  stated  that  the  land  therein  conveyed  is  the  same  land 
which  he  had  previously  given  to  his  daughter,  Mrs.  Palmer, 
might  not  be  constructive  notice  that  he  had  conveyed  said  land 
to  her,  it  was  certainly  sufficient  to  put  subsequent  purchasers  on 
the  inquiry  as  to  how  the  title  was,  but  be  that  as  it  may,  it  is 
alleged  by  Elliott  and  wife  that  appellants,  Spalding,  Smith,  and 
McElroy,  had  actual  notice  of  the  deed  to  Mrs.  Palmer  before  the 
sale  to  H.  C.  Palmer,  and  the  assignment  of  the  notes  to  them 
which  they  do  not  deny,  and  it  is  also  proved.  Xor  would  the 
mere  surrender  of  the  deed  by  Mrs.  Palmer  divest  her  of  the  title 
to  the  land.  A  married  woman  cannot  be  divested  of  her  title 
to  land  in  that  mode.  We,  therefore,  concur  with  the  court  below 
in  the  opinion  that  Mrs.  Elliott  was  entitled  to  an  undivided  fourth 
of  the  land,  excluding  that  part  sold  to  Spalding,  after  the  death 
of  her  father. 

The  interest  of  Mrs.  Hardin  in  the  land  was  precisely  the  same 
as  that  of  Mrs.  Elliott,  but  by  joining  with  her  husband  in  the 
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deed  of  the  15th  of  March,  1862,  they  released  to  Dr.  Pabner  all 
claim  to  the  land  under  the  deed  of  Ben  Hardin  to  Mrs.  Palmer, 
and  elected  to  claim  the  interest  they  had  under  the  deed  to  Dr. 
Palmer ;  they  parted  with  a  certain  and  available  claim  and  more 
valuable  than  tiie  interest  they  reserved,  and  the  arrangement  was 
advantageous  to  Palmer  and  creditors.  We,  therefore^  see  no 
reason  for  disturbing  the  judgment  in  favor  of  Hardin  and  wife. 
But  it  is  objected  to  the  judgment  that  it  subjected  the  estate  of 
Dr.  Palmer  to  the  operation  of  the  Staiute  of  1856,  supra^  and 
that  presents  the  next  question  to  be  disposed  of. 

The  sale  was  made  to  a  young,  unmarried  man,  the  son  of  the 
grantor,  wholly  without  the  means  of  payment  of  any  part  of  the 
purchase  money.  The  business  of  farming  seems  to  have  been 
foreign  to  his  pursuits,  for  he  was  at  the  time  of  the  sale  a  cap- 
tain in  the  Federal  army,  and  no  reason  is  shown  for  the  purchase 
by  him;  and  in  about  three  months  thereafter,  he  reconveyed 
the  land  to  his  father.  Judgments  for  large  amounts  were,  soon 
after  this  conveyance  was  made,  rendered  against  the  grantor, 
and  his  indebtedness  amounted  to  more  than  his  means  would  pay. 
At  the  time  and  before  the  conveyance  was  made,  he  was  indebted 
to  Smith,  and  the  McElroys  and  Spalding  were  bound  as  his 
surety  for  no  inconsiderable  sum.  Under  these  circumstances 
the  land  was  sold ;  to  these  creditors,  notes  for  a  part  of  the  pur- 
chase money  were  assigned,  with  preferred  liens  on  the  land  ex- 
pressly reserved  in  the  deed,  to  secure  their  payment,  and  in  about 
three  months  thereafter  the  land  reconveyed  to  the  debtor,  with 
these  preferred  liens  provided  for  in  the  deed  to  the  debtor.  Xor 
will  it  do  to  say  the  debts  were  created  simultaneously  with  the 
conveyance  to  H.  C.  Palmer  and  the  assignments ;  a  part  at  least 
of  the  debts  to  Smith  and  the  McElroys  was  pre-existing,  and 
Spalding  was  bound  as  R.  C.  Palmer's  surety  then  for  a  large 
amount. 

From  the  foregoing  facts  the  conclusion  cannot  be  escaped  that 
the  sale  and  transfer  of  the  notes  were  mere  devices  to  prefer 
these  creditors  to  the  exclusion  of  others,  and  were  made  in  con- 
templation of  insolvency.  Nor  is  there  any  reason  for  first  re- 
funding the  money  advanced  by  these  creditors  in  payment  of 
debts  of  Palmer.  They  can  only  occupy  the  place  of  the  creditors 
whose  debts  they  have  paid ;  besides,  they  must  have  known  when 
they  made  the  advancements  the  purposes  of  R  C.  Palmer  in 
making  the  conveyance  to  his  son. 
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It  is  a  mistake  to  assume  that  R.  0.  Palmer  had  no  vendible 
interest  in  the  land,  or  such  interest  therein  as  could  be  subjected 
to  the  payment  of  his  debts ;  he  certainly  had  a  life  estate  in  the 
whole  tract,  and  a  fee  in  the  one-fourth  which  he  inherited  from 
his  son,  Ben  H.  Palmer. 

Wherefore,  the  judgment  is  affirmed. 

Judge  Hardin  did  not  sit  in  this  case. 

Broun,  for  Appellants. 

Bamett  and  Lvndsey,  for  Appellees. 


Susan  Wilmobe  v.  C.  F.  Lowbby  and  Wipe. 

Pleadings  —  GrovndB  in  Amended  Petition  Inconsistent  with  the  Oiicinal 
Petition  —  Reason  for  Delay  in  Filing  Amended  Petition  —  Suspicion. 

The  appellees  claimed  only  one-fourth  of  the  land  in  their  original 
petition  but  subsequently  filed  an  amended  petition  claiming  the  whole 
property,  giving  as  a  reason  for  not  claiming  all  the  property  in  the 
original  petition,  that  the  writing  on  which  they  baaed  their  claim, 
set  out  in  the  amended  petition,  was  mislaid.  Heldf  that  the  reason 
is  so  utterly  futile  and  unsatisfactory,  considered  in  connection  with 
the  inconsistent  character  and  extent  of  the  two  claims,  as  to  cover  the 
whole  transaction  with  suspicion. 

APPEAL    FROM    FAYETTE    CIECUIT    COUBT. 
February  7,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

In  their  original  petition  appellees  alleged  that  Richard  High- 
tower,  who  was  the  father  of  appellant,  conveyed,  in  1836,  a 
tract  of  forty-eight  acres  of  land  in  Jessamine  county  to  her 
and  her  three  children,  of  whom  appellee,  Mrs.  Miranda  Lowery, 
is  one;  that  appellant  with  the  consent  of  appellees  sold  a  part 
of  said  tract  of  land,  and  invested  the  proceeds  of  said  sale  in  a 
house  and  lot  in  the  city  of  Lexington,  the  title  to  which  appellant 
procured  to  be  made  to  herself,  promising  to  secure  said  property 
to  Mrs.  Lowery;  that  appellees  took  possession  of  said  house  and 
lot,  believing  that  appellant  would  carry  out  and  execute  her 
promise ;  that  she  had  lived  with  them  in  the  house  from  the  time 
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they  were  put  in  possession  until  recently,  they  paying  the  taxes 
on  the  property.  But  that  she  had,  a  short  time  before  the  insti- 
tution of  this  suit,  left  their  house  and  departed  from  the  State, 
having  constituted  one  Drake  her  agent  to  sell  said  property, 
who  was  about  to  sell  the  same  for  $2,550,  which  is  much  less 
than  its  real  value;  that  it  cost  $2,500  with  some  furniture  thrown 
in,  but  that  it  had  increased  greatly  in  value  since  the  purchase. 
That  one-fourth  of  the  money,  with  which  said  house  and  lot 
were  paid  for,  belonged  to  Mrs.  Lowery  as  her  part  of  the  price 
for  which  the  land  in  Jessamine  was  sold,  and  was  invested  in 
said  house  and  lot  with  her  consent,  and  that  appellant  in  fraud 
of  her  rights  procured  the  deed  to  be  made  to  her,  and  on  that 
ground  prayed  that  appellant  be  enjoined  from  selling  said  prop- 
erty, and  that  she  be  adjudged  to  convey  one-fourth  thereof 
to  Mrs.  Lowery.  The  original  petition  was  filed  18th  May,  1865. 
Appellant  filed  her  answer  on  the  5th  July,  1865,  in  which  she 
denied  that  her  daughter  had  any  title  to  or  interest  in  the 
Jessamine  land  whatever,  and  alleged  that  said  forty-eight  acres 
of  land  were  devised  to  her  mother,  Mrs.  Susan  Hightower,  by 
her  former  husband,  Chesley  Gates;  that  at  the  death  of  her 
mother  she  left  four  children,  three  by  her  first  marriage,  and 
appellant,  the  only  child  of  her  second  marriage,  and  said  forty- 
eight  acres  of  land,  therefore,  descended  to  her  four  children 
subject  to  the  life  estate  of  her  father,  said  Bichard  Hightower, 
as  tenant  by  the  curtesy,  and  by  his  deed  referred  to,  and  made 
part  of  said  petition,  he  only  conveyed  his  life  estate  in  said  land, 
which  was  all  he  had  to  convey,  and  did  not  attempt  or  intend  to 
convey,  any  greater  estate,  which  terminated  at  his  death,  which 
had  occurred  twenty-five  years  before  the  institution  of  this  action ; 
that  after  the  death  of  her  father  a  suit  was  brought  in  the  Jessa- 
mine Circuit  Court,  for  a  partition  of  said  land,  in  which  suit  it 
was  adjudged  that  it  belonged  to  the  said  children  of  her  mother, 
Mrs.  Susan  Hightower,  in  fee  simple,  and  partition  was  made, 
and  her  part  was  set  apart  to  her,  which  she  subsequently  sold, 
and  with  a  part  of  the  proceeds  purchased  the  house  and  lot  and 
furniture  named  in  the  petition,  and  exhibits  the  will  of  Gates 
and  a  copy  of  the  proceedings  in  the  Jessamine  Circuit  Court 
for  partition,  as  parts  of  her  answer. 

She  furthermore  alleges  that  appellee,  Charles  F.  Lowery,  was 
insolvent  and  unable  to  provide  for  his  family,  which  was  large 
and  almost  in  iitter  destitution;  in  that  situation  they  were  a 
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heavy  tax  upon  her  limited  means^  and  by  way  of  aiding  in  their 
support,  she,  therefore,  having  sold  without  consultation  with, 
or  the  consent  of  appellees,  or  any  one  else,  her  part  of  the 
Jessamine  land,  she  concluded  to  purchase  the  property  in  ques- 
tion in  order  that  by  furnishing  a  home  for  C.  F.  Lowery  and 
family  she  could  aid  them  at  less  expense  than  by  paying  their 
board,  and  in  making  said  purchase  said  C.  F.  Lowery  acted 
for  her,  applying  the  notes  which  she  had  taken  from  the  pur- 
chaser of  the  Jessamine  land  to  the  payment  for  the  city  property, 
and  that  he  attended  to^  and  had  the  deed  made  for  said  property 
by  her  vendor  to  her.  She  denies  all  the  material  allegations  of 
the  petition,  prays  that  appellees  may  be  adjudged  to  pay  her 
rent  for  the  time  they  may  occupy  her  property,  and  to  surrendor 
the  sasne  to  her,  and  to  that  end  she  makes  her  answer  a  counter- 
claim, and  for  general  relief. 

On  the  6th  of  July,  1865,  appellees  filed  an  amended  petition 
and  reply  to  the  counterclaim  of  appellant,  in  which  it  is  charged 
that  she  resided  with  said  C.  F.  Lowery  for  about  eight  years, 
getting  goods  from  his  store,  using  his  carriage,  horses,  and  ser^ 
vants  at  her  pleasure,  and  all  her  physicians'  bills  were  paid  by 
him,  he  then  being  in  independent  circumstances;  that  the  value 
of  her  board,  merchandise  furnished,  and  money  advanced, 
amounted  to  $4,878.48,  and  during  the  time  he  had  received  of 
her  only  $748.  Subsequently,  he  became  insolvent  and  had  pre- 
pared to  leave  the  State  for  a  location  at  which  he  could  make 
a  support  for  his  family.  Appellant  (as  they  allege)  feeling  the 
obligation  she  was  under  for  the  valuable  favors  she  had  received 
from  him,  and  being  unwilling  to  part  with  her  only  daughter, 
and  her  only  child  then  living  in  Kentucky,  oji  the  2l8t  of  July, 
1860,  executed  and  delivered  to  her  said  daughter  a  paper  filed  as 
part  of  said  amended  petition,  in  which  she  stated  she  had  bought 
the  house  and  lot  in  controversy,  and  the  furniture  embraced  in 
a  list  on  the  opposite  page  of  said  writing,  and  delivered  the 
possession  of  the  same  to  her  said  daughter,  in  consideration  of 
the  love  and  affection  she  had  for  her,  and  for  the  further  con- 
sideration that  her  husband  had  abandoned  the  intention  of  re- 
moving, and  binding  herself  to  make  to  her  daughter  a  deed 
for  said  property  whenever  she  required  her  to  do  so;  and  that 
appellees  were  by  said  promise  and  agreement  induced  to  remain 
in  Kentucky,  which  they  would  not  otherwise  have  done,  and 
36 
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they  were  utterly  surprised  when  they  were  informed  of  appel- 
lant's intention  to  sell  the  property  and  turn  them  out  of  possession. 

The  reasons  alleged  in  the  amended  petition  for  not  setting  up 
and  relying  on  said  writing  in  the  original  petition  are  that 
it  wai^  filed  in  great  haste,  to  prevent  the  consummation  of  a  great 
wrong  to  them,  and  the  paper  had  been  mislaid  and  they  could  not 
lay  their  hands  on  it.  They  resist  the  appointment  of  a  receiver 
to  take  possession  of  the  property,  again  aver  that  appellee  C.  F. 
Lowery  has  paid  the  taxes,  and  prays  for  a  conveyance  of  the 
property  to  Mrs.  Lowery,  etc 

Appellant  in  her  answer  to  the  cross-petition  denies  that  she 
is  indebted  to  C.  F.  Lowery,  or  was  ever  so  indebted,  for  board, 
use  of  servants,  merchandise,  money  advanced,  or  for  any  or 
either  of  them,  or  on  any  account  whatever;  admits  that  she 
resided  with  him  for  the  period  named,  but  avers  that  her  ser- 
vices in  his  family  and  attention  to  his  business  were  reasonably 
worth  her  board,  and,  moreover,  that  she  went  there  on  his  invita- 
tion to  do  so;  that  there  never  was  any  contract  or  agreement 
made  to  pay  him  for  board  and  entertainment,  and  it  never  was 
contemplated  by  appellees  to  charge  her,  and  the  account  made 
up  and  then  for  the  first  time  presented  was  fabricated  for  the 
purpose  of  supporting  a  fraudulent  claim  to  her  house  and  lot, 
and  that  each  and  every  item  of  said  claim,  if  ever  in  existence, 
are  barred  by  time,  and  she  pleads  the  Statute  of  Limitations 
in  bar  thereof. 

The  execution  of  the  paper  set  up  and  relied  upon  as  an  obliga- 
tion to  convey  the  Lexington  property  is  fully  denied,  and  every 
agreement  or  promise  alleged  to  have  been  made  by  her  to  con- 
vey the  same  —  indeed,  all  the  material  allegations  of  this 
amended  petition  —  are  specifically  denied,  and  in  her  amended 
answer  she  states  that  the  house  and  lot  and  furniture  in  ques- 
tion, together  with  $1,000  loaned  to  her  son  living  perhaps  in 
Illinois,  constitute  her  whole  estate,  except  some  mountain  land, 
which  is  of  little  value  and  yields  no  income  to  her. 

On  final  hearing  it  was  adjudged  that  appellant  should  convey 
to  Mrs.  Miranda  Lowery  the  house  and  lot  described  in  the  peti- 
tion, with  covenant  of  special  warranty,  and  pay  appellees  their 
costs. 

It  is  to  be  observed  that  in  the  original  petition  only  an  interest 
of  an  undivided  one-fourth  in  the  property  was  claimed,  upon  the 
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ground  that  one-fourth  of  the  money  which  was  paid  for  it  belonged 
to  Mrs.  Lowerj  as  the  proceeds  of  her  interest  in  the  Jessamine 
land,  but  immediately  upon  the  coming  in  of  the  answer  of  appel- 
lant with  the  exhibits,  demonstrating  beyond  all  doubt  that  there 
was  not  a  pretext  even  for  such  a  claim,  that  ground  was  abandoned 
wholly,  and  in  an  amended  petition  a  claim  set  up  for  the  whole 
of  the  property  upon  the  new  and  totally  different  ground  that 
appellant  had  for  love  and  affection,  and  in  consideration  that 
appellees  had  declined  to  remove  from  the  State,  and  determined 
to  remain  with  her,  executed  her  bond  to  convey  the  property  to 
Mrs.  Lowery  when  required  to  do  sa  While  the  reason  assigned 
in  the  amended  petition  for  not  asserting  claim  to  the  whole  of 
the  property  in  the  original  petition  by  virtue  of  this  writing 
is  that  it  was  filed  in  great  haste,  and  the  paper  containing  the 
agreement  was  mislaid  so  that  they  could  not  lay  their  hands 
on  it  —  a  reason  so  utterly  futile  and  unsatisfactory,  considered 
in  connection  with  the  inconsistent  character  and  extent  of  the 
two  claims  as  to  cover  the  whole  transaction  with  suspicion. 

The  writing  filed  as  the  obligation  of  appellant  to  convey  the 
property  is  in  pencil,  as  is  the  list  of  articles  purchased  of  the 
vendor  of  the  house  and  lot  on  the  same  paper,  while  the  duplicate 
list  filed  by  her  in  the  handwriting  of  C.  F.  Lowery  is  written 
with  pen  and  ink,  both  bearing  the  same  date,  and  the  two  lists 
must  have  been  made  at  the  same  place,  and  very  nearly  at  the 
same  time  —  showing  that  pen  and  ink  were  present  on  the 
occasion,  and  that  Miss  Lowery  was  mistaken  in  supposing  that 
these  articles  were  not  convenient  at  the  time. 

In  a  letter  written  by  C.  F.  Lowery  to  W.  B.  Page,  his  brother- 
in-law,  the  day  before  the  original  petition  was  filed,  he  urges 
Payne  to  use  his  influence  with  his  mother,  who  was  then  at  his 
house,  to  induce  her  to  revoke  the  authority  she  had  given  Drake 
to  sell  the  property,  because  if  she  sold  it  and  it  could  be  made 
to  appear  that  she  had  removed  to  Illinois,  her  adversaries  in  a 
suit  which  she  was  prosecuting  in  the  Jessamine  Circuit  Court 
would  rule  her  to  give  security  for  costs,  which  she  would  be 
unable  to  do,  and  the  fruits  of  all  his  efforts  in  preparing  and 
prosecuting  that  suit  would  be  lost,  but  never  intimated  in  any 
part  of  the  letter  that  his  wife  had  any  claim  to  the  property 
whatever. 

This  property  constituted  over  two-thirds  of  appellant's  whole 
estate,  leaving  only  $1,000  of  available  means,  the  interest  of  which 
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would  be  entirely  inadequate  to  her  support  at  her  advanced  age, 
with  what  of  that  sum  might  be  left  at  her  death  to  divide  be- 
tween her  son  and  a  grandson,  the  child  of  a  deceased  son,  mftlriTig 
very  great  inequality  in  the  distribution  of  her  small  estate 
amongst  them  who  had  equal  claims  upon  her  bounty. 

We  deem  it  unnecessary  to  enter  upon  a  critical  analysis  of  the 
witnesses  who  testified  in  the  case,  but  remark  that  their  testi- 
mony is  conflicting  and  appellees  have  failed  to  furnish  any  satis- 
factory explanation  of  the  facts  heretofore  enumerated,  and  which 
are  inconsistent  with  the  claim  of  appellees  to  the  property.  Our 
conclusion,  therefore,  is  that  appellees  have  failed  to  establish 
their  right  to  any  relief. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  dismiss  the  petition  of  appellees  with  costs, 
and  that  they  be  adjudged  to  surrender  the  possession  of  the 
property  to  appellant  on  her  cross-petition. 


Huni  &  Beck,  for  Appellant. 
Kinhead  &  Buchner,  for  Appellees. 
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Elijah  Tomlinbon  v.  Commonwealth. 
R  D.  Sebbbe  v.  Commonwealth. 
B.  S.  Newton  v.  Commonwealth. 

Robbery  —  Examining   Trial  — Bond   to    Answer   In^ctment  —  Forfeiture — 
Recognisance  Diacbarges  former  Bond. 

If  a  defendant  appears  in  court  in  compliance  with  the  bond  executed 
in  examining  court  and  enters  into  a  recognizance  to  appear  at  the  next 
term  of  the  Circuit  Court,  his  former  bond  is  discharged. 

CfUing  Defendant -^  Duty  to  be  present. 

It  is  the  duty  of  a  defendant  to  be  present  in  court  and  take  notice 
of  steps  taken  in  his  case  and  if  he  fails  to  appear  in  the  court  below 
and  object  to  an  order  of  forfeiture  it  will  not  be  assumed  that  the 
order  was  erroneous  because  it  does  not  recite  that  the  defendant  was 
caUed. 

APPBALBD   FBOM   SCOTT   OIBOUIT   COTJBT. 
February  2,  1867. 

Opinion  of  the  Coxtbt  by  Judge  Habdin  : 

Orlando  Tomlinson,  Eobert  W.  Sebree,  and  William  B.  Newton 
being  (with  others)  in  custody,  charged  with  the  crime  of  robbery 
and  grand  larceny,  were  severally  admitted  to  bail  by  an  inquiring 
court  for  their  appearance  in  answer  to  said  charges  in  the  Scott 
(]?ircuit  Court,  as  its  May  term,  1864 ;  Tomlinson  in  the  sum  of 
ft;>00,  for  which  Elijah  Tomlinson  gave  bond  as  his  bail;  Sebree 
in  the  sum  of  $500,  for  which  R.  B.  Sebree  gave  bond  as  his  bail ; 
an3  Newton  in  the  sum  of  $300,  for  which  B.  S.  Newton  gave  bond 
as  his  bail. 

At  the  May  term,  1864,  of  the  Scott  Circuit  Court,  two  indict- 
ments for  robbery  were  found  against  said  Orlando  Tomlinson, 
Robert  W.  Sebree,  W.  B.  Newton,  and  others,  and  the  court  fixed 
the  bail  of  each  defendant  in  each  case  at  $500. 

Tomlinson  appeared  with  the  appellant  Elijah  Tomlinson,  his 
bail,  who  entered  into  a  recognizance  in  the  sum  of  $1,000  for  the* 
appearance  of  said  Orlando  Tomlinson  at  the  next  November  term 
of  the  court,  etc 
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At  a  subsequent  day  of  the  same  term  the  following  order  was 
made : 

"  This  day  came  the  Commonwealth's  attorney,  and  the 
defendants  failing  to  appear  in  pursuance  of  their  bail 
bonds,  it  is  ordered  that  their  bail  bonds  be  forfeited, 
and  that  summons  issue  thereon  against  Alvin  Carr,  B. 
S.  Newton,  Elijah  Tomlinson  et  al.,  their  sureties,  and 
this  cause  is  continued." 

A  like  order  of  forfeiture  was  made  directing  summons  to  be 
issued  against  the  bail  of  Sebree  and  others. 

At  the  November  term,  1864,  upon  the  return  of  the  summona 
as  to  Elijah  Tomlinson,  R.  B.  Sebree,  and  B.  S.  Newton,  judg- 
ments were  rendered  against  them  severally  for  the  sums  expressed 
in  said  bail  bonds  given  before  the  inquiry  court,  from  which 
judgments  they  prosecute  these  appeals. 

It  is  insisted  for  Tomlinson  that  the  appearance  of  Orlando 
Tomlinson,  and  the  acceptance  of  the  recognizance  in  $1,000  for 
his  appearance  at  the  November  term,  discharged  his  former  bail 
bond,  and  for  the  other  appellants  the  judgments  are  complained 
of  on  the  ground  that,  as  they  contended,  the  acceptance  of  bail 
for  the  appearance  of  Tomlinson  and  the  awarding  of  bench  war- 
rants against  Sebree  and  Newton  operated  as  a  continuance  of  the 
prosecutions  as  to  all  the  defendants,  and  that  it  was  erroneous 
afterward  to  order  the  forfeiture  of  their  bonds ;  they  also  complain 
that  the  record  does  not  show  that  the  defendants  were  called  be- 
fore the  orders  of  forfeiture  were  entered. 

1.  As  to  Tomlinson's  case,  we  are  of  the  opinion  that  the  appear 
ance  and  acceptance  of  the  recognizance  in  court  discharged  the 
former  bail  bond  and,  therefore,  the  judgment  against  Elijah 
Tomlinson  was  erroneous. 

2.  But  we  perceive  no  available  error  in  the  other  judgments 
appealed  from.  As  it  was  the  duty  of  the  defendants  to  be  present 
in  court  and  take  notice  of  steps  taken  in  the  causes,  and  as  the 
record  does  not  show  that  they  appeared  or  objected  to  the  order 
of  forfeiture  at  any  time  in  the  court  below,  we  cannot  assume  that 
the  order  was  erroneous,  because  it  does  not  recite  that  the  defend- 
ants were  called. 

Nor  do  we  consider  the  acceptance  of  the  recognizance  of  Tom- 
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linson  and  the  awarding  of  the  bench  warrants  against  Sebree  and 
Kewton  as  a  continuance  as  to  them. 

Wherefore,  the  judgment  appealed  from  by  Tomlinson  is  re- 
versed, and  those  appealed  from  by  Sebree  and  Ifewton  are  each 
affirmed. 

Polk,  for  Appellants. 


Jas.  Miller  v.  Geo.  Poffingeb. 

Estoppel  by  Assertion  Made  in  Answer,  in  Another  Case  —  Bzplanatory 
Proof. 

An  assertion  made  in  an  answer,  in  another  ease,  that  the  party  held 
the  absolute  title  to  the  property  may  be  used  against  him  in  another 
action  involving  the  same  property,  on  which  he  claimed  to  hold  a 
mortgage  instead  of  an  absolute  title.  But  it  does  not  operate  as  an 
estoppel,  so  as  to  conclude  all  explanatory  proof  to  the  contrary. 


APPEAL  FROM  LABUE  OIBCUIT  COURT. 
February  1,  1867. 
Opinion  op  the  Coubt  by  Judge  Robbbtson  : 

The  trial  in  this  case  seems  to  have  been  conducted  on  the  prin- 
ciples, defined  in  the  former  opinion  of  this  court,  remanding  the 
cause  for  a  new  trial.  That  opinion  authorized  the  instructions 
given  on  the  last  trial  for  the  appellee,  and  there  was  no  error  in 
refusing  the  appellant's  instruction  No.  6  to  the  effect  that  the  ap- 
pellee's answer  claiming,  in  another  case,  to  be  a  hcyivi  fide  pur- 
chaser of  Talbot's  slaves  estopped  him  from  now  claiming  only  as 
mortgagee.  Such  an  assertion  of  absolute  title  made  in  his  answer, 
like  any  other  declaration,  made  in  any  way  to  the  same  effect,  was 
certainly  evidence  against  him  and  was  so  used  on  the  trial.  But  it 
did  not,  any  more  than  an  assertion  or  admission  otherwise  made 
by  a  party,  operate  as  an  estoppel  and  conclude  all  explanatory 
proof  to  the  contrary. 

There  was  no  available  error,  therefore,  in  giving  or  withholding 
instructions. 
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Nor  can  we  set  aside  the  verdict  as  unauthorized  by  the  evidence^ 
which  was  of  such  character  as  to  have  authorized  the  jury  to  find 
for  either  party. 

Wherefore,  the  judgment  is  affirmed. 


Judge  Hardin  did  not  sit  in  this  case. 
Readj  for  Appellant. 
Johnson,  for  Appellee. 


Wm.  Woodson,  et  al.  v,  Ambbosh  Mitchell. 

Contract  to  Pay  in  Gold  or  Silver  —  Specific  Performance. 

Where  an  obligor  binds  himself,  for  a  valuable  consideration,  to  pay 
a  certain  sum  in  gold  or  silver  the  contract  will  be  specifically  enforced. 


APPEAL  FBOM  HOPKINS   CIECUIT   OOUBT. 
February  6,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

This  court  has  heretofore  ruled  that  under  the  act  of  Congress 
of  the  25th  of  February,  1862,  where  an  obligor  binds  himself  for 
a  valuable  consideration  to  pay  a  certain  sum  in  gold  or  silver,  the 
contract  will  be  specifically  enforced,  and  the  constitutionality  of 
the  act  of  Congress  creating  legal  tender  notes  is  not  involved  in 
that  class  of  cases.    2  Duvall. 

The  obligation  which  is  the  foundation  of  this  action  was  exe- 
cuted since  the  passage  of  the  act  supra,  and  the  promise  is  to  pay 
gold  or  silver  for  a  valuable  consideration,  and  the  court  below 
properly  rendered  judgment  for  a  specific  execution  of  the  contract, 
wherefore,  the  judgment  is  affirmed. 

Strange,  for  Appellant. 
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H.  R  D.  Blakchbt  et  al.  v.  Jab.  H.  Mussblman  et  al. 

Agency  —  A  Claim  of  Adyerse  Possession  May  be  Established  Through  Sales 
Made  by  Agent. 

A  good  title  to  lands  may  be  established  by  adverse  possession, 
through  the  acts  of  an  agent  of  a  patentee,  and  although  such  agent  was 
appointed  to  seU  the  lands  only,  those  holding  under  and  by  virtue 
of  leases  made  by  said  agent  have  a  right  to  recognize  such  agency 
and  claim  the  benefit  thereof. 

Deeds  —  Particular  Wording  Construed. 

A  deed  which  contains  an  exception  of  "all  such  parts  and  parcels  of 
the  first  described  tract  of  land  as  are  now  in  the  possession  of  any 
person  or  persons  and  held  under  any  title  or  claim  of  title  adverse  to 
the  party  hereto  of  the  first  part "  and  "  contains  after  such  exceptions 
24,000  acres  more  or  less,"  is  held  not  to  embrace  any  lands  claimed  by 
said  conveyance  which  had  been  held  by  any  one  for  the  statutory 
period  of  ripening  into  adverse  possession. 

APPEAL  FROM  GRANT  CIRCUIT  COURT. 
May  31,  1867. 

Opinion  of  the  Court  by  Judge  Williams  : 

The  appellant  brought  this  suit  October  4,  1858,  to  recover  the 
lands  claimed  by  them,  the  title  to  which  they  claimed  as  being 
derived  from  Young  &  Phillips,  under  their  patent  of  January 
4,  1786,  for  66,000  acres. 

The  appellees  claim  to  hold  by  title  derived  from  May,  Banister 
&  Co.  under  their  patent  of  November  14,  1786,  for  40,000 
acres. 

There  are  many  questions  raised  as  tg  authentication,  evidence, 
and  alienage,  as  well  as  the  character  of  the  parties,  but  we  shall 
only  notice  those  which  we  deem  important  and  controlling. 

Moses  L.  Moses,  claimed  to  be  the  owner  of  the  title  to  the 
lands  patented  to  Young  &  Phillips,  September  2,  1835,  con- 
veyed the  same  by  deed  to  L.  E.  Debories  which,  however,  con- 
tains an  exception  of  "all  such  pat-ts  and  parcels  of  the  first 
described  tract  of  land  as  now  are  in  the  possession  of  any  person 
or  persons  and  held  under  any  title  or  claim  of  title  adverse  to 
the  party  hereto  of  the  first  part,"  and  also  contains  a  provision 
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that  the  said  first  described  tract  of  land  ""  contains  after  such 
exceptions  24,000  acres,  as  supposed  to  be,  more  or  less,"  it  being 
the  intention  to  convey  all  of  said  first  described  66,000  acres 
tract  "(W  are  now  in  his  actual  possession." 

And  on  said  September  2,  1835,  said  L.  E.  Debories,  by  agent, 
conveyed  an  undivided  half  of  said  lands  to  N.  D.  Blanchet ;  this 
deed  refers  to  the  deed  of  Moses  L.  Moses  to  Debories  and,  in 
effect,  makes  the  same  exceptions  and  recitals,  and  also  that  the 
conveyance  is  for  an  undivided  half  of  24,000  acres. 

As  there  ^as  known  at  that  time  to  be  an  important  conflict 
between  the  patent  boundaries  of  Young  &  Phillips  and  thoso 
of  May,  Banister  &  Co.,  it  is  most  apparent  that  it  was  not  intended 
by  Moses  L.  Moses  to  convey  any  lands  then  in  adverse  possession 
under  this  patent  and  within  its  boundaries,  nor  was  it  intended 
by  L.  E.  Debories  to  convey  any  interest  in  and  to  such  lands 
to  Blanchet. 

It,  therefore,  becomes  important  at  this  point  to  ascertain  what 
lands  in  this  confliction  was  in  the  adverse  possession  of  others 
and  what  lands  under  Young  &  Phillips'  patent  was  then  in 
the  actual  possession  of  Moses  L.  Moses,  as  this  will  dispose  of 
many  other  questions  and  render  their  discussion  unnecessary. 

The  territory  of  this  confliction  was  traversed  by  Eagle  creek, 
nearly  all  laying  east  of  the  main  stream,  a  small  portion  being 
in  a  bend  below  where  the  straight  and  middle  forks  emptied  into 
it,  and  as  the  two  sections  of  this  conflict  separated  by  this  stream 
depend  upon  somewhat  different  facts,  those  applicable  to  each 
side  thereof  will  be  stated  separately. 

Jas.  O'Hara  and  Johnson,  claiming  to  have  purchased  from 
Prentis  &  Bouldin  the  title  of  the  patentees,  May,  Banister  & 
Co.,  November  8,  1827,  on  January  23,  1829,  leased  to  Isaac 
Ingram  for  four  years  "  all  that  tract  or  parcel  of  land  embraced 
within  May,  Banister  &  Co.,  40,000-acre  patent  on  the  east  side 
of  Eagle  creek,"  excepting  such  lands  as  had  before  been  disposed 
of  by  their  patentees,  or  their  agents,  or  vendees. 

There  is  some  difference  between  the  parties  as  to  the  identity 
of  this  place,  but  we  think  the  weight  of  evidence  fixes  it  as  the 
place  originally  occupied  by  Nebb  within  the  interference,  and 
afterward  known  as  Martin  Parker  place,  and  which  went  into 
the  possession  of  the  Simpsons  after  Parker  left  it.  Isaac  Ingram 
sold  this  lease  to  John  Ingram,  who  sold  to  Parker,  and  which 
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was  occupied  or  controlled  by  John  Ingram  and  his  tenants  after 
Isaac  Ingram  left  it  until  Parker  bought  it  in  April,  1836.  The 
boundary  of  May,  Banister  &  Co.  seems  to  have  been  well  known 
and  recognized  by  the  settlers,  both  within  and  without  the  inter- 
ference, and  when  Wilson  who  owned  a  tract  under  the  title  of 
Young  &  Phillips  just  outside  of  this  interference,  in  straighten- 
ing his  fences  and  improvements,  embraced  some  two  or  three 
acres  within  the  interference,  he  recognized  it  as  the  land  of 
O'Hara  &  Johnson. 

John  Scott  had  been  appointed  agent  by  May,  one  of  the 
patentees  of  May,  Banister  &  Co.,  as  early  as  August  17,  1814, 
and  had  sold  and  leased  several  tracts  of  land  within  this  inter- 
ference, and  these  were  in  the  actiial  adverse  possession  of  some 
of  the  defendants  under  said  sales  and  leases  when  the  suit  was 
brought,  and  by  their  vendors,  either  immediate  or  remote,  when 
the  deed  of  Moses  to  Debories  was  made,  in  1835;  Scott  ceased 
to  act  as  agent  just  after  the  purchase  of  O'Hara  &  Johnson. 
Many  of  these  purchases  and  settlements  were  east  of  Eagle  creek. 

There  can,  therefore,  be  no  doubt  but  that  the  whole  of  the  inter- 
ference east  of  Eagle  creek  at  the  making  of  said  deed  was  in  the 
adverse  possession  as  claimed  under  the  patent  of  May,  Banister 
&  Co.,  either  by  those  who  had  purchased  or  leased  from  Scott, 
as  agent  of  the  patentees,  or  by  O'Hara  &  Johnson,  or  their 
tenants  and  vendees,  for  though  only  appointed  to  sell  and  for 
this  purpose  only  legally  so  appointed  by  May,  yet  Scott  did  act 
for  all  in  leasing,  etc.,  and  the  patentees  and  their  vendees  have 
a  right  to  recognize  such  agency  and  to  claim  the  benefit  thereof, 
and  are  entitled  to  the  possession  so  gained. 

There  seems  to  be  but  only  about  328  acres  in  this  interference 
west  of  Eagle  creek,  and  that  in  the  bend  of  the  creek  and  marked 
on  the  division  map  between  Debories  and  Blanchet  as  the 
"  Jewett "  place,  but  on  Childers'  large  map  as  Joseph  Jewett's 
place  of  101  acres,  Jo  Jewett's  place  of  110  acres,  and  M. 
Evans'  place  of  118  acres;  these  places  were  also  in  adverse  pos- 
session under  May,  Banister  &  Co.  patent,  not  only  when  suit 
was  brought,  but  when  Moses  made  the  deed  of  1835  to  Debories. 

As,  therefore,  the  whole  of  this  interference  was  claimed  to 
be  held  in  adverse  possession  by  vendees  under  the  patent  of 
May,  Banister  &  Co.,  and  Moses  did  not  have  actual  possession 
of  any  part  thereof  when  he  conveyed  to  Debories,  we  are  con- 
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strained  to  the  conclusion  that  no  part  of  this  interference  passed 
by  his  deed^  nor  was  it  intended  to  be  passed,  but  was  embraced 
by  the  exceptions. 

And  the  conduct  of  his  vendees  rather  fortifies  than  militates 
against  this  conclusion. 

In  the  year  of  1836,  Debories  and  Blanchet  made  a  mere 
paper  division  of  their  interest,  assigning  by  plat  and  protraction 
in  lots  of  different  size,  not  only  the  land  without,  but  that  within 
this  interference,  yet  neither  had  to  the  date  of  the  suit  by  actual 
survey,  and  by  metes  and  bounds,  designated  the  lots  within  this 
interference,  nor  attempted  to  take  actual  possession,  though  a 
period  of  twenty-two  years  had  elapsed,  save  the  very  small  and 
ineffectual  effort  by  Blanchet,  through  the  agency  of  Wilson,  who 
had  extended  his  improvements  over  into  the  interference  and 
inclosed  some  two  or  three  acres.  This  was  adjoining  his  home 
place  which  he  owned  and  not  adjoining  the  place  which  he  had 
under  rent  from  Blanchet.  This  ostensible  possession  being  con- 
nected with  his  home  place,  which  he  owned,  it  would  inure  to  it, 
if  to  any,  but  this  he  repudiated,  recognizing  it  as  the  land  of 
O'Hara  &  Johnson,  and  thus  he  became  the  tenant  at  will  or  at 
sufferance  of  O'Hara  &  Johnson,  as  to  this  two  or  three  acres, 
after  thus  holding,  consistent  with  O'Hara  &  Johnson's  title,  for 
some  two  years ;  Blanchet  renewed  a  lease  which  he  had  some  two 
years  previously  given  Wilson  for  a  year,  not  of  his  home  place, 
but  of  a  distant  one,  and  in  this  renewed  lease  he  incorporates 
terms  which  might  be  constriied  as  availing  himself  of  this  pos- 
session of  Wilson,  on  the  interference,  and  making  Wilson  his 
tenant  to  hold  for  him  the  entire  interference,  and  .instead  of 
making  this  an  open  and  notorious  holding  so  as  to  carry  pre- 
sumed notice  to  O'Hara  &  Johnson,  he  cautioned  Wilson  that  it 
was  not  necessary  to  "  make  a  blowing  horn "  of  the  matter. 
This  holding  of  Wilson  only  extended  to  the  land  actually  inclosed 
and  that  under  O'Hara  &  Johnson's  title,  and  when  he  accepted 
a  lease  from  Blanchet,  including  this  possession,  it  was  not 
thereby  extended  so  as  to  embrace  other  lands,  and  Blanchet  hav- 
ing thus  obtained  possession  of  even  that  small  inclosure  must 
be  deemed  to  hold  as  Wilson  held  at  the  will  or  sufferance  of 
O'Hara  &  Johnson,  and  when  Chas.  O'Hara  afterward  purchased 
of  Wilson  his  lands  and  the  possession  of  this  two  or  three  acres 
within  the  interference  was  abandoned  and  never  after  resumed 
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by  either  Wilson,  Blanchet,  or  any  one  for  the  latter,  the  tenancy 
was  at  an  end^  and  O'Hara  &  Johnson  might  legally  resume  pos- 
session without  notice  to  either  Wilson  or  Blanchet. 

As  the  view  we  have  taken  of  the  case  is  fatal  to  appellants' 
claim,  and  as  the  evidence  fully  authorized  the  jury  to  take  this 
view,  their  verdict  must  be  sustained  and  the  judgment  affirmed, 
though  there  may  be  error  as  to  some  collateral  questions,  which, 
however,  we  do  not  intend  to  decide  for,  however  this  may  be, 
there  can  be  no  available  error  for  appellants. 

Wherefore,  the  judgment  is  affirmed. 

Lindsey  &  Craddock,  for  Appellants. 
Prior,  Smith  &  O'Hara  for  Appellees. 


Maby  K.  Williamson  v.  Thb  Commonwealth. 

Ball  — RecogniMBCe  — Forfeitore  in  Circuit  Court  —  Criminal  and  Penal 
Causes  and  Pleas  of  the  Commonwealth  Traniferred  to  Criminal  Court 
—  Summons  on  Forfeiture  to  Circuit  Court  —  Judgment  in  Criminal 
Court 

Becroft  was,  on  the  8th  day  of  August,  1863,  indicted  in  the  Camp- 
bell Circuit  Court,  and  admitted  to  bail  and  appellant  became  bound  as 
his  surety.  Becroft  failed  to  answer  at  the  February  term,  1864,  and 
his  recognizance  was  adjudged  forfeited,  whereupon  the  appellant  was 
summoned  to  appear  in  the  court  at  its  next  April  term,  and  show  cause, 
etc.  In  the  meantime  a  Criminal  Court  was  established  for  CampbcU 
county  to  which  all  the  criminal  and  penal  causes  and  pleas  of  the 
Commonwealth  were  transferred.  Prior  to  the  time  the  cause  should 
have  been  moved  to  the  Criminal  Court  no  summons  had  been  served 
on  appellant.  On  the  23d  day  of  April,  1867,  judgment  was  rendered 
against  appellant  in  the  Criminal  Court.  Held,  that  the  Criminal  Court 
had  no  jurisdiction  in  the  matter  as  appellant  was  summoned  to  appenr 
in  the  Circuit  Court. 


APPEAL   FROM   CAMPBELL   CIRCUIT   COURT. 

June  4,  1867. 

Opinion  of  the  Court  by  Judge  Peters: 

The  indictment  against  appellant's  principal  was  found  and 
returned  to  the  Campbell  Circuit  Court,  and  the  recognizance  re- 
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quired  him  to  appear  in  said  Circuit  Court,  on  the  first  day  of  ita 
next  succeeding  term. 

By  an  Act  approved  5th  February,  1866,  entitled,  "  An  Act  to 
establish  a  Criminal  Court  in  the  ninth  judicial  district/'  among 
other  things,  it  was  provided  that  the  clerks  of  the  several  Criminal 
Courts  in  said  district  should  be  the  clerks  of  said  Criminal 
Courts,  and  it  was  made  their  duty,  immediately  after  the  1st  day 
of  August,  1866,  to  transfer  without  fee  all  criminal  and  penal 
causes  from  the  docket  of  the  Circuit  Court  to  the  docket  of  the 
Criminal  Court  in  each  county,  which  causes  shall  thereafter  be 
disposed  of  in  the  said  Criminal  Court  and  said  Cir- 
cuit Court  shall  no  longer  take  cognizance  of  any  crim- 
inal or  penal  causes,  or  plea  of  the  Commonwealth  in 
said  district.  And  the  terms  for  holding  said  Criminal 
Courts  in  the  county  of  Campbell  were  fixed  at  Newport  on  the 
fourth  Mondays  in  January,  April,  and  October,  to  continue 
twelve  judicial  days  each ;  and  at  Alexandria  on  the  second  Mon- 
day in  March,  and  the  first  Monday  in  October  to  continue  six 
judicial  days  each ;  but  there  is  no  law  for  holding  a  Circuit  Court 
in  said  county  in  the  month  of  April.  By  section  2  of  an  act  ap- 
proved 11th  February,  1866,  entitled  ''An  Act  to  change  the 
terms  of  the  Circuit  Courts  in  the  ninth  judicial  district/'  it  is 
provided  that  all  recognizances,  and  other  process  in  criminal  and 
penal  causes,  shall  be  made  returnable  as  provided  in  an  act  en- 
titled "  An  act  to  establish  a  criminal  court  in  the  ninth  judicial 
district/'  etc.  And  by  the  seventh  section  of  the  act  referred  to,  the 
Circuit  Courts  in  said  district  are  required  to  make  all  bail  bonds 
and  recognizances  taken  at  the  term  next  preceding  the  time  when 
this  act  takes  effect  returnable  for  the  appearance  of  the  party 
bound,  to  appear  at  such  first  term  of  the  Criminal  Court. 

From  the  record  before  us,  it  appears  that  one  K.  W.  Becroft 
was,  on  the  8th  of  August,  1863,  indicted  in  the  Cambpell  Cir- 
cuit Court  for  aiding  prisoners  to  escape  from  jail,  and  was  ad- 
mitted to  bail  in  the  sum  of  $500,  and  appellant  became  bound  as 
his  surety,  and  at  the  February  term,  1864,  of  said  court  said  Be- 
croft failed  to  appear  to  answer  the  charge,  and  the  recognizance 
was  adjudged  forfeited.  Whereupon  a  summons  was  issued  on  the 
6th  of  March,  1867,  against  appellant  as  surety  in  said  bail  bond, 
summoning  her  to  appear  in  the  "  Campbell  Circuit  Court  "  on  the 
first  day  of  the  next  "  April  term,"  to  show  cause,  etc.    That  sum- 


Wiu-iAMSON  V.  The  Commonwealth.  575 

Opinion  of  the  Court. 

mons  was  executed  on  her  the  2l8t  of  March,  1867,  and  on  the  23d 
of  April,  1867,  judgment  was  rendered  against  her  by  the  Criminal 
Court  of  Campbell  county,  held  in  Newport  on  the  last  named  day 
for  $500,  the  amoimt  named  in  said  bail  bond,  she  having  made 
default.    And  from  that  judgment  she  has  appealed. 

By  section  92,  Criminal  Code,  on  a  forfeited  recognizance,  be- 
fore judgment  can  be  rendered  against  a  bail,  summons  must  issue 
against  such  bail,  requiring  him  to  appear  at  the  next  term  of  said 
court  to  show  cause  why  judgment  should  not  be  rendered  against 
him  for  the  sum  specified  in  the  bail  bond  on  account  of  the  for- 
feiture thereof,  which  summons  shall  be  executed  as  in  civil  ac- 
tions, and  the  action  proceed  as  an  ordinary  civil  action. 

Prior  to  the  time  when  the  cause  should  have  been  removed  from 
the  Campbell  Circuit  to  the  Criminal  Court,  no  summons  had  been 
served  on  appellant —  the  law  required  a  summons  to  be  served  on 
her  to  enable  her  to  know  where,  as  well  as  when,  to  make  her  de- 
fense. If  then  after  having  been  served  with  a  summons  requiring 
her  to  appear  in  the  Circuit  Court  and  show  cause,  etc.,  the  Crimi- 
nal Court  can  proceed  to  render  judgment  against  her,  it  is  difficult 
to  perceive  why  that  court  could  not  render  judgment  against  her, 
without  the  execution  of  any  summons  on  her  whatever.  The  re- 
cognizance bound  her  principal  to  appear  in  the  Circuit  Court, 
judgment  of  forfeiture  was  entered  in  that  court,  and  a  summons 
served  on  her  to  appear  to  make  defense  in  that  court  were  well 
calculated  to  deceive  and  delude  her  —  more  perhaps  than  if  no 
summons  had  been  served  on  her  at  all;  because  she  might  have 
been  aware  of  the  passage  of  the  acts  of  February,  1866,  supra,  and 
inquired  in  the  Criminal  Court  into  the  condition  of  the  case ;  but 
after  having  been  served  with  a  summons  to  appear  in  the  Circuit 
Court,  she  would  very  naturally  have  concluded  her  case  was  not 
removed  to  the  Criminal  Court. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  herewith. 

W.  E.  Arthur,  for  Appellant. 
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Thos.  J.  Johnson  v.  B.  L.  Cable  &  Sons. 

AttnGluneiits  — AffidAvit  — Grounda  Set  Forth  in  Verified  Petition. 

When  a  plaintiff  sets  forth  sufficient  grounds  of  attachment  in  a 
verified  petition  it  is  not  necessary  to  the  validity  of  the  attachment 
that  the  same  facts  should  be  stated  and  verified  in  a  separate  afildavit. 

Sufficient  Grounds  for  Attachment. 

That  the  defendant  had  departed  from  this  State  with  the  intent  to 
defraud  his  creditors  and  that  he  so  concealed  himself  that  a  sttm- 
mons  could  not  be  executed  on  him  are  sufficient  grounds  for  an  attach- 
ment. 

Concealment  —  Intention. 

The  concealment  which  would  authorize  an  attachment  involves  the 
intention  of  the  debtor  to  delay  or  prevent  his  creditors  from  enforcing 
their  demands  by  avoiding  the  service  of  summons. 

APPEAL  FROM  CALDWELL  CIBCUIT  COUBT. 
June  7,  1867. 

Opinion  of  the  Coubt  by  Judge  Habdin: 

It  is  well  settled  that  if  the  plaintiff  in  an  action  set  forth  and 
verify  in  his  petition  sufficient  grounds  of  attachment  against  the 
defendant  it  is  not  essential  to  tiie  validity  of  the  attachment  that 
the  same  facts  should  be  stated  and  verified  in  a  separate  affidavit, 
as  contemplated  by  the  Civil  Code. 

There  being  no  affidavit  filed  in  this  case,  the  attachment  rests 
solely  on  the  averments  of  the  petition. 

To  bring  this  case  within  the  provisions  of  the  "  Act  to  amend 
the  Code  of  Practice  in  Civil  Cases,"  approved  December  23,  1861 
(Myers  Supplement,  38),  it  should  be  stated  either,  first,  That  the 
defendants  or  some  of  them  were  in  the  service  of  the  army  of  the 
80'called  Confederate  States  of  America  or  some  military  body  of 
men  co-operating  with  said  army  or,  second,  That  he  or  they  had 
voluntarily  left  the  county  of  his  or  their  residence,  had  been  ab- 
sent therefrom  for  thirty  days,  and  during  said  period  of  time  had 
been  and  continued  voluntarily  within  the  so-called  Confederate 
States  or  their  military  lines,  or  third,  That  he  or  they  had  volun- 
tarily left  the  country  of  his  or  their  residence  for  the  purpose  of 
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joining  the  army  of  said  Confederate  States,  or  some  military  body 
of  men  co-operating  with  said  army,  or  for  the  purpose  of  entering 
the  service,  either  civil  or  military,  of  said  Confederate  States,  and 
ledving  for  such  purposes  or  either  of  them,  had  remained  absent 
from  such  county  so  that  the  ordinary  process  of  law  could  not  be 
served  upon  them  for  thirty  days,  and  continued  so  absent. 

It  will  be  apparent  by  the  bare  statement  of  the  allegations  of 
the  petition,  as  grounds  of  attachment,  that  none  of  the  causes 
enumerated  in  said  act  are  disclosed  by  the  petition.  Its  averments 
on  this  subject  are : 

"  That  T.  J,  Johnson  has  departed  from  this  State  with  in- 
tent to  defraud  his  creditors,  and  so  conceals  himself  that  a 
summons  cannot  be  served  upon  him,  and  that  he  has  been  ab- 
sent from  this.  State  over  thirty  days  and  is  now  within  the 
military  lines  of  the  so-called  Confederate  States;  and  that 
said  Johnson  has  been  holding  office  under  the  Confederate 
government,  and  has  been  aiding  and  abetting  the  rebellion 
against  the  legal  government  in  various  ways,  for  the  last  four 
or  five  years." 

Besides  the  want  of  any  sufficient  allegation  to  constitute  a 
ground  of  attachment  under  either  of  the  provisions  of  the  act  re- 
ferred to,  the  evidence  fails  to  disclose  such  a  ground. 

It  is  proven  that  Johnson  on  more  than  one  occasion  left  this 
State  and  was  within  one  of  the  so-styled  Confederate  States  and 
within  their  military  lines,  and  the  evidence  conduces  to  show  that 
he  did  so  voluntarily,  but  it  does  not  appear,  either  that  he  was  in 
the  service  of  the  army  of  said  Confederate  States,  or  any  military 
body  of  men  co-operating  with  said  army,  or  that  he  had  been, 
when  the  attachment  was  sent  out,  voluntarily  absent  from  home, 
and  within  said  Confederate  States  or  their  military  lines  for 
thirty  days,  or  that  he  left  the  country  of  his  residence  for  the  pur- 
pose of  joining  the  army  of  said  Confederate  States,  or  any  mili- 
tary body  of  men  co-operating  with  it,  or  for  the  purpose  of  enter- 
ing the  service,  either  civil  or  military,  of  said  Confederate 
States. 

The  petition  sufficiently  states  two  distinct  grounds  of  attach- 
ments according  to  the  third  and  fifth  subdivisions  of  the  first 
division  of  section  221  of  the  Civil  Code,  viz. :  First,  "  That  John- 
son  had  departed  from  this  State  with  intent  to  defraud  his  cred- 
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iters,"  and  second,  "  That  he  so  concealed  himself  that  a  summons 
could  not  be  served  upon  him."  But  there  is  no  sufficient  evidence 
of  the  alleged  fraudulent  intent.  The  vague  declaration  of  the  ap- 
pellant in  reference  to  his  leaving  his  home,  received  in  connection 
with  the  other  facts  and  circumstances,  tends  to  show  an  apprehen- 
sion as  to  his  personal  safety  rather  than  a  fraudulent  design.  !Nor 
does  the  proof  define  his  temporary  absence  from  his  home  as  a  con- 
cealment of  himself  within  the  meaning  of  the  provision  of  the 
Code  referred  to.  It  was  held  by  this  Court  in  Dunn,  etc.  v.  Sal- 
ter, etc.,  1  Duvall,  346,  that  the  concealment  which  would  author- 
ize an  attachment  under  said  provision  of  the  Code  '*  involves  an 
intention  on  the  part  of  the  debtor  to  delay  or  to  prevent  his  cred- 
itors from  enforcing  their  demands  in  the  ordinary  modes  pre- 
scribed by  law  by  avoiding  the  service  of  their  summonses." 

We  think  the  evidence  fails  to  show  that  the  appellant  was  con- 
trolled or  actuated  by  any  such  intention. 

If  we  should  be  mistaken  in  our  construction  of  the  petition,  and 
our  conclusion  from  the  evidence,  there  is  still  so  far  as  appears 
from  the  record  another  objection  which  is  fatal  to  the  attachment 
and  judgment  sustaining  it.  The  petition  does  not  appear  to  have 
been  verified  by  any  affidavit.  The  attachment  was  not  authorized, 
therefore,  upon  any  statement  made  in  the  petition. 

Wherefore,  the  judgment  sustaining  the  attachment  is  reversed, 
and  the  cause  remanded  with  directions  to  discharge  the  same  at  the 
costs  of  the  plaintiffs  in  the  court  below. 
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B.  H.  Tbiplett  v.  S.  R.  Chkisman. 

Commissioner's  Salos  —  Decretal  Orders  Mere  Offers  —  Should  be  Set  Aside 
When  Property  Sacrificed. 

It  is  uniTersally  understood  that  sales  by  a  commissioner  under  de- 
cretal orders  are  mere  offers  and  not  sales  until  confirmed  by  the  court, 
which  should  always  set  them  aside  when  the  property  has  been  sacri- 
ficed and  reliable  bids  to  advance  the  price  has  been  made. 


APPEAL   FBOM   DAVIESS    OIBOUIT    OOUBT. 
June  11,  1867. 

Opinion  of  the  Cotjbt  by  Judge  Williams  : 

The  property  sold  by  the  oommisaioner  and  bid  off  by  Triplett 
was  greatly  sacrificed^  and  before  the  confirmation  of  the  sale,  or 
payment  of  the  money,  Chrisman  petitioned  to  have  it  set  aside, 
and  with  other  responsible  names  offered  to  advance  the  bid  more 
than  threefold,  including  the  mortgage  debt  to  which  it  was 
subject,  he  also  tendered  the  money  due  the  plaintiff  in  the  judg- 
ment. 

It  is  universally  understood  that  sales  by  commissioners  under 
decretal  orders  are  mere  offers  and  not  sales  until  confirmed  by 
the  court,  which  should  always  set  them  aside  when  the  property 
has  been  greatly  sacrificed  and  reliable  bids  to  advance  the  price 
greatly  has  been  made  before  the  payment  of  the  money  or  con- 
firmation of  the  sale.     Judgment  is,  therefore,  affirmed. 
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D.  E.  Wilson  v.  Mabtin  C.  Duncan. 

Hnaband  and  Wife  —  Sale  of  Wife's  Peraonal  Property  —  Proceeda  InTeated 
in  Land  by  Agreement  —  Converaion  by  Husband  —  Conveyance  to  Wife 
—  Legal  Titie  — Equity. 

The  husband  being  insolTent  when  he  married  and  the  wife  then 
owing  three  slaves,  two  of  whom  were  sold  and  the  proceeds  invested 
in  land  and  the  oonveyance  taken  to  the  wife,  by  agreement,  held,  that 
the  wife's  equity  was  equal  to  that  of  the  creditor  of  the  husband 
notwithstanding  she  was  clothed  with  the  legal  title. 

APPEAL  FBOM  MUHLBNBURG  CIBCUIT  COUBT. 
June  10,  1867. 

Opinion  op  the  Coubt  by  Judge  Petebs  : 

It  must  be  apparent  from  the  evidence  that  the  land  sought  to 
be  subjected  to  the  payment  of  the  debt  of  appellee  was  paid  for 
with  the  money  arising  from  the  sale  of  the  slaves  of  appellant, 
D.  E.  Wilson. 

The  proof  shows  that  her  husband  was  insolvent  when  he  mar- 
ried her  in  1852,  and  that  she  then  owned  three  slaves  in  her  own 
right,  two  of  whom  were  sold  and  the  proceeds  invested  in  the  land 
directly  except  $78,  with  which  a  horse  was  purchased,  and  the 
horse  afterward,  as  is  alleged,  was  paid  to  Sparks  and  wife  for  the 
land  purchased  of  them. 

But  it  is  insisted  in  the  argument  that  the  husband  sold  the 
slaves  and  converted  them  into  money,  and  whether  he  paid  for 
the  land  with  the  proceeds  thereof  or  not,  the  money  for  the  slaves 
when  he  received  it  was  his,  and  consequently  the  land  paid  for 
therewith  was  his  and  subject  to  his  debts. 

The  slaves  of  the  wife  were  sold  as  is  alleged  in  the  answer  by 
the  wife;  but  whether  by  the  husband  or  wife  can  make  no  dif- 
ference as  the  proceeds  by  an  agreement  between  them  were  in- 
vested in  the  land;  this  agreement  is  evidenced  by  the  fact  that 
the  conveyance  is  made  directly  to  the  wife,  and  she  became 
invested  with  the  legal  title.  There  is  a  very  marked  and  material 
difference  between  this  case  and  the  case  of  Hocker,  etc  v.  Gfentry, 
etc.,  in  3  Met.  463.  In  that  case  Kelly  sold  the  slaves  of  his  wife, 
and  purchased  about  thirty-three  and  one-third  acres  of  land  with 
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the  prooeeds,  and  took  the  title  to  himself,  and  it  does  not  appear 
there  was  even  a  verbal  agreement  between  Kelly  and  wife  that 
the  land  should  be  conveyed  to  her.  In  that  case  the  heirs  of  Mrs. 
Kelly  sought  to  divest  the  husband  of  the  legal  title,  which  he 
had  acquired,  as  may  be  assumed,  with  the  consent  and  approba- 
tion of  the  wife,  wliose  means  paid  for  it,  and  to  whom  she  mi^t 
have  preferred  it  should  go,  rather  than  to  any  one  else.  Here  a 
creditor  is  seeking  to  divest  the  wife  of  the  legal  title  to  the  land 
by  the  aid  of  the  chancellor,  which  she  acquired  by  the  payment 
of  her  own  means  therefor  —  and  whose  equity  is  at  least  equal 
to  that  of  the  creditor,  even  if  she  was  not  clolied  with  the  legal 
title. 

Moreover,  although  the  statute  provides  that  voluntary  gifts, 
conveyances,  transfers,  or  changes  made  by  a  debtor  of  or  upon 
his  estate  shall  be  void  as  to  his  then  existing  liabilities,  and  will 
be  adjudged  void  as  to  prior  creditors,  it  expressly  declares  that 
it  shall  not,  therefore,  be  declared  to  be  void  as  to  such  subsequent 
creditors  or  purchasers. 

The  deed  from  Page  and  wife  to  Mrs.  Wilson  is  dated  5th  of 
March,  1857,  and  that  of  Sparks  and  wife  the  22d  of  October, 
1857,  and  it  is  not  alleged  that  her  husband  was  indebted  to  Dun- 
can when  said  deeds  or  either  of  them  were  made  to  her.  His 
judgment  and  execution  thereon  are  all  of  the  proceedings  against 
Wilson  that  are  copied  in  the  transcript  before  us,  and  from  them, 
it  appears  that  the  judgment  was  rendered  in  November,  1858, 
more  than  one  year  after  the  deeds  were  executed. 

In  either  view  of  the  case,  it  seems  to  us  appellee  failed  to  mani- 
fest a  right  to  the  relief  sought 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  dismiss  the  petition  as  to  Mrs.  D.  E.  Wilson. 
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Jas.  Mattinoly  17.  Sophia  Hblm. 

SUtute   of   Limitations  —  Construction  —  Pre-existing   Causes   of   Action — 
Amendments  in  Conflict  with  State  and  Federal  Constitutions. 

The  statutory  bar  provided  for  by  chapter  63,  Rev.  Stat.,  did  not  em- 
brace pre-existing  causes  of  action. 

Act  of  Z858  in  Conflict  with  State  Constitution. 

The  Act  of  1858,  hj  which  it  was  attempted  to  make  the  provisions 
of  chapter  63,  aupra,  extend  to  all  cases  whether  the  right  of  action 
accrued  before  or  after  the  adoption  of  the  Revised  Statutes,  is  in 
conflict  with  the  Constitution  of  this  State. 

Act  of  z86a  in  Conflict  with  United  SUtea  Constitution. 

The  Act  of  March  15,  1862,  is  in  conflict  with  the  Constitution  of  the 
United  States. 

APPEAL   FBOM    BBBOKINBIBOS    OIBOUIT    OOUBT. 
June  12,  1867. 

Opinion  of  the  Coubt  by  Judge  Peters: 

Appellee  brought  this  action  in  the  court  below,  on  the  27th  of 
March,  1861,  against  appellant,  on  a  note  executed  by  him  to 
Crawford  Lowery  in  May,  1841,  due  in  May,  1844,  and  assigned 
by  Lowery  to  appellee  in  1866. 

The  law  and  facts  were  submitted  to  the  judge,  and  a  trial  was 
had  in  the  court  below  of  the  several  issues  presented  by  the  plead* 
ings,  which  resulted  unfavorably  to  appellant,  and  he  now  seeks  to 
reverse  the  judgment  rendered  against  him. 

No  bill  of  exceptions  is  presented  in  the  record,  and  we  are  not 
informed  what  evidence  was  introduced  in  the  court  below. 

Two  propositions,  however,  are  relied  upon  by  the  counsel  for 
appellant  for  a  reversal : 

1st  The  Statute  of  Limitations. 

2d.  Whether  or  not  the  prosecution  of  the  two  actions  by  ap- 
pellee against  appellant,  for  the  collection  of  this  debt  whidi  he 
refers  to  in  his  answer,  would  not  be  sufficient  to  stop  the  running 
of  the  statute,  if  it  was  otherwise  available  as  a  defense  to  this 
action,  we  need  not  now  stop  to  consider,  as  we  are  satisfied  that 
defense  is  not  made  out 

The  statutory  bar  provided  for  by  chapter  63,  Rev.  Stat,  did  not 
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embrace  pre-existing  causes  of  action.  The  Act  of  1858  by  which 
it  was  attempted  to  make  the  provisions  of  chapter  63,  supra, 
extend  to  and  embrace  all  cases  whether  the  right  of  action  had 
accrued  before  or  after  the  adoption  of  the  Revised  Statutes  was 
decided  by  this  court  to  be  in  conflict  with  the  thirty-seventh  sec- 
tion of  the  second  article  of  the  Constitution  of  Kentucky.  Chiles 
&  Thomas  v.  Monroe,  4  Met.  72. 

The  act  approved  15th  March,  1862,  entitled,  an  "Act  to 
amend  chapter  63,  Rev.  8tat.,  entitled,  '  limitations  of  action/  " 
was  decided  by  this  court  to  be  in  conflict  with  the  Constitution 
of  the  United  States.  Berry  &  Johnson  v.  Randall,  4  Met.  292. 
So  that  when  this  action  was  brought  there  was  no  Statute  of 
Limitations  which  could  bar  it. 

As  to  the  second  proposition,  it  is  sufficient  to  say  appellant  is 
the  only  obligor  in  the  note  sued  on ;  the  judgment  referred  to  in 
his  answer  is  not  against  him;  even  if  it  could  be  regarded  as 
available  for  any  purpose  to  appellee  it  cannot  affect  him  —  and 
consequently  it  cannot  shield  him  from  the  payment  of  a  debt 
which  he  alone  promised  by  his  writing  to  pay. 

Wherefore,  the  judgment  is  affirmed. 


Bbannam  &  Jones  v.  F.  Byland. 

Warehonaes  —  Bailment  —  Loat    by    Fire  —  Burden    of    Proof  —  Verdict — 
Weight  of  Evidence  — New  Trial 

The  appellants  alleged  in  this  answer  that  the  whisky  was  destroyed 
by  fire  without  their  fault.  The  issue  thus  found  imposed  the  burden  of 
proving  the  loss  by  fire  on  them. 

Kew  Trial  — Weight  of  Evidence  —  Verdict. 

To  authorize  a  new  trial  on  the  grounds  that  the  verdict  was 
against  the  weight  of  the  evidence,  it  must  be  clearly  so.  A  mere  pre- 
ponderance of  the  evidence  will  not  authorize  a  reversal,  as  it  is  the 
province  of  the  jury  to  determine  the  weight  of  evidence. 

APPEAL  FROM  KENTON  CIBCUIT  COUBT. 
June  28,  1867. 

Opinion  of  the  Court  by  Judge  Habdin: 

The  petition  alleges  that  the  defendants  undertook  for  compen- 
sation  to  safely  store  and  keep  whisky  in  controversy,  and  agreed 
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to  deliver  same  to  the  plaintiff  in  good  order  whenever  they 
should  be  requested  to  do  so,  and  that  although  requested  to  do  so 
the  defendants  had  failed  and  refused  to  deliver  the  whisky. 
The  answer  not  controverting  the  alleged  terms  of  the  bailment 
alleges  in  accordance  that  the  whisky  while  in  their  possession, 
and  without  fault  or  negligence  on  their  part,  was  destroyed 
by  fire. 

In  our  opinion  the  issue  thus  formed  imposed  on  the  defend- 
ants the  burden  of  proving  the  loss  of  the  whisky  by  fire,  and  that 
they  used  ordinary  care  and  prudence  in  endeavoring  to  safely 
keep  it  and  the  admission  of  the  consumption  of  the  whisky  dis- 
pensed with  proof  of  a  dismissal. 

The  court  gave  no  instructions  at  the  instance  of  the  plaintiff 
and  refused  none  asked  by  defendants. 

It  is  insisted  for  the  appellants  that  the  court  erred  in  allow- 
ing plaintiff's  counsel  to  conclude  the  argument  to  the  jury.  It  is 
not  shown  by  the  record  that  such  a  question  was  reserved,  but  if 
such  was  the  ruling  of  the  court,  we  incline  to  the  opinion  that  it 
was  not  erroneous,  as  the  alleged  value  and  quantity  of  the  whisky 
were  controverted  by  the  answer. 

Whether  the  verdict  of  the  jury  was  sustained  by  the  evidence 
or  not  is  the  only  remaining  question  to  be  considered. 

It  is  too  well  established  to  require  the  citation  of  authority 
that  to  authorize  a  new  trial  on  the  ground  that  the  verdict  of  the 
jury  is  against  the  weight  of  the  evidence,  it  must  be  clearly  so, 
and  a  mere  preponderance  of  the  evidence  against  the  verdict,  in 
the  opinion  of  tiiis  court,  would  not  alone  authorize  a  reversal,  as 
it  was  properly  the  province  of  the  jury  to  determine  the  weight 
of  the  evidence.  We  think  the  jury  may  well  have  inferred  from 
the  testimony  of  the  appellants  and  witness  Turley,  if  not  from 
other  evidence,  that  the  whisky  was  destroyed  in  consequence  of 
some  act  of  carelessness  on  the  part  of  one  of  them.  But  without 
a  more  minute  examination  of  the  evidence,  it  is  sufficient  to  say 
that  the  evidence  does  not  seem  to  so  preponderate  against  the 
verdict  as  to  authorize  us  to  reverse  the  judgment. 

Wherefore,  the  judgment  is  affirmed. 
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J.  WiNGFiELD  et  al.  V.  Commonwealth. 

Criminal  Law  —  Setting  up  Lottery  —  Indictment  -^  Constitutionality  of  Act. 
The  offense  charged  in  the  indictment  is  the  setting  up,  promoting, 
and  managing  a  lottery  for  money,  etc.,  which  is  sufficient. 

Constitutionality. 

In  view  of  the  very  large  discretion  given  to  the  court  and  jury,  the 
act  is  not  within  the  inhibition  of  section  17,  of  article  13  of  the  Con- 
stitution. 

APPEAL  FROM  MUHLENBUBQ  CIECUIT  GOUET. 
June  14,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

By  section  1,  article  21,  chapter  28,  1  Eev.  Stat.  405,  it  is 
provided  that  whoever  shall  set  up,  draw,  manage,  or  otherwise 
promote  any  lottery  for  money  or  other  thing,  or  dispose  of,  or 
promote  the  disposing  of  any  money,  or  thing  of  value  by  way 
of  lottery,  or  aid  in  the  doing  of  either  of  said  offenses,  shall  be 
fined  from  $100  to  $10,000. 

The  offense  charged  in  this  indictment  is  the  setting  up,  pro- 
moting, and  managing  a  lottery  for  money,  property,  and  other 
things  of  value.  In  the  subsequent  part  of  the  indictment,  the 
manner  in  which  the  offense  was  committed  is  described  with 
some  particularity,  and  is  not  in  direct  terms  stated  in  the  indict- 
ment that  all  the  tickets  drawn  did  not  represent  prizes  equal  in 
value  to  the  prices  paid  for  them;  nor  was  it  necessary  that  it 
should  contain  such  a  statement;  for  the  offense,  denounced  by 
the  statute,  was  complete  by  setting  up,  or  promoting,  or  manag- 
ing a  lottery  for  money,  or  other  thing,  without  regard  to  the  dis- 
parity that  might  exist  between  the  price  paid  for  a  ticket,  and 
the  value  of  the  prize  it  would  draw.  One,  if  not,  the  principal 
object  of  the  statute,  being  to  protect  the  community  from  the  evil 
influences  and  demoralization  of  lotteries. 

Nor  can  we,  in  view  of  the  very  large  discretion  given  to  the 
court  and  jury  under  the  act  now  under  consideration,  decide  the 
same  to  be  within  the  inhibition  of  section  17,  of  article  13,  of  the 
Constitution  of  Kentucky,  which  declares  that  excessive  bail  shall 
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not  be  required,  nor  excessive  fines  imposed,  nor  cruel  punishment 
inflicted.  As  the  history  of  ihe  trial  is  not  preserved  and  pre- 
sented in  a  bill  of  exceptions,  thereby  limiting  the  inquiry  to  the 
single  questions  of  the  sufficiency  of  the  indictment,  and  the 
constitutionality  of  the  act,  supra,  and  perceiving  no  available 
objections  on  either  of  these  grounds,  we  feel  bound  to  affirm  the 
judgment. 


S.  D.  Babtan  et  al.  v.  James  Atchison. 

Constables  —  Offidsl  Duty  and  Responsibilities  —  Courts  Inferior  to  Circuit 
Courts  — Jurisdiction  — Collection  of  Debts. 

The  law  regulating  the  official  duties  and  responsibilities  of  con- 
stable does  not  contemplate  the  collection  of  debts,  as  to  which 
courts  inferior  to  the  Circuit  Courts  have  no  jurisdiction. 

4Same  —  Responsible  as  Agent  and  not  aa  Officer. 

Where  a  constable  undertakes  to  collect  debts  over  which  the  inferior 
courts  have  no  jurisdiction  he  is  responsible  as  agent  and  not  as  officer. 

APPKAIi    FEOM    HENBY    CIRCUIT    COURT. 
June  22,  1867. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  petition  states  the  name  of  the  plaintiff  as  ^'  late  a  constable 
of  Henry  county,"  and  sets  forth  a  list  of  notes  and  accounts,  which 
as  described,  appear  to  be  the  evidences  of  claims  due  to  other 
persons  than  the  plaintiff ;  and  as  the  petition  does  not  allege  that 
the  plaintiff  was  the  legal  or  equitable  owner  of  the  debts,  or  in 
fact  that  he  delivered  them  to  the  appellant,  Bartan,  unless  such 
averment  is  imported  by  the  statement  of  the  execution  and  deliv- 
ery of  the  receipt,  it  may  well  be  doubted  whether  the  petition 
does  not  disclose  a  cause  of  action  in  the  payers  of  the  claims 
rather  than  in  the  plaintiff;  but  waiving  this  point,  there  is  a 
still  more  serious,  and  we  think,  fatal  objection  to  the  judgment. 
Several  of  the  claims  embraced  by  the  receipt  of  Bartan  exceed 
the  sums  of  which  either  justices  or  quarterly  courts  have  juris- 
diction. In  our  opinion  the  law  regulating  the  official  duties  and 
responsibilities  of  constables  does  not  contemplate  the  collection 
of  debts,  as  to  which,  courts  inferior  to  the  Circuit  Courts  have  not 
jurisdiction,  and  which  ordinarily  require  the  services  of  a  prae- 
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ticing  attorney  to  prosecute  them  to  judgment.  As  to  each  of 
the  claims  of  this  description,  we  think  said  Bartan  was  alone 
responsible ;  and,  as  an  agent,  not  officially,  nor  was  he  liable  for 
the  damages  or  interest  executing  the  ordinary  l^al  interest  de- 
manded by  the  statutes  against  delinquent  or  defaulting  officers. 

Wherefore,  as  the  amount  of  the  judgment,  as  against  all  the 
defendants,  is  larger  than  was  authorized  by  the  facts  disclosed 
in  the  petition,  the  same  is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 


R.  W.  Allen  v.  M.  D.  Wall. 

Orphaat — Poor     Cliildren  —  Apprentice  —  County     Court  —  Orders  —  Juris- 
diction. 

The  jurisdiction  of  County  Courts  over  orphans  and  poor  children  is 
limited,  and  special  orders,  for  binding  such  children  as  apprentices, 
should  state  the  facts  required  by  law  to  give  the  court  jurisdiction. 


APPEAL  FROM  m'lEAN  CIRCUIT  COURT. 
June  12,  1867. 

OpiifioN  OF  THE  Court  by  Judge  Williams  : 

Although  Allen  was  no  party  to  the  suit  of  Stalkup  and  wife  to 
enforce  their  vendor's  lien  upon  the  property,  yet  he  does  not  now 
deny  that  such  lien  existed,  but  he  confesses  he  represented  that 
there  was  no  lien  on  the  property  and  that  it  was  free  from 
encumbrance ;  therefore,  as  to  him  it  matters  not  whether  he  gave 
a  bond  for  title  or  assigned  Talon's  bond  from  whom  he  had  pur- 
chased, or  Stalkup  and  wife's  bond,  who  have  sold  to  Taylor. 

Allen  is  bound  by  their  representation  whether  fraudulently 
made  by  him  or  not ;  it  is  evident  that  appellee  relied  upon  it,  and 
he  should  have  known  it  was  true  when  he  made  it. 

Wherefore,  the  judgment  is  affirmed. 
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W.  B.  McCoBMicK  et  al.  v.  G.  W.  Gabth. 

**  U.  S."—  Meaning  —  **  The  Government "—  Meaning. 

It  cannot  be  judicially  known  what  the  cabalistic  letters  '*  U.  S,**  mean. 
There  is  no  legal  definite  technical  meaning  attached  to  them,  nar  can  it 
be  determined  that  the  words  "  the  Gk>Temment "  means  any  other  govern- 
ment than  that  of  Kentucky. 

Contracts  —  Sale  of  Whisky  —  Breach  of  United  States  Revenue  Laws  No 
bar  to  recovery  —  Jurisdiction  —  United  States  Courts  —  Comity. 

A  mere  breach  of  a  revenue  law  of  the  United  States  cannot  be  pleaded 
in  bar  of  a  recovery  on  a  contract  valid  under  the  laws  of  this  State. 
If  the  United  States  Courts  had  jwisdiction  of  the  cause  they  might 
declare  the  contract  void. 


APPEAL  FBOM  TODD  CIBCUIT  COUBT. 
June  10,  1867. 

Opinion  of  the  Coubt  by  Judge  Williams: 

The  first  paragraph  of  defendant's  answer  alleges  that  he  did 
not  owe  plaintiff,  McCormick,  anything  for  whisky  purchased  from 
him;  the  amended  petition  avers  that  he  purchased  the  whisky 
from  Prewit,  who  owned  it  and  sold  it  to  Garth  to  pay  a  debt  due 
from  Prewit  to  McCormick,  and  makes  Prewit  a  coplaintiff ;  this 
paragraph  of  the  answer  was  not  responsive  to  the  plaintiff's  plead- 
ings as  they  then  showed  and  presented  no  defense. 

The  second  paragraph  of  the  answer  admits  he  purchased  about 
thirty-two  or  thirty-three  gallons  of  whisky  of  Prewit,  but  avers 
that  neither  McCormick  nor  Prewit  had  "  government  license  to 
sell  whisky  and  that  the  sale  was  contrary  to  the  statutes  of  the 
U.  S.,  and  hence  the  sale  was  void." 

We  cannot  know  judicially  what  the  cabalistic  letters  ''  U.  S/* 
means.  Certainly  there  is  no  legal  definite  technical  meaning  at- 
tached to  them ;  nor  can  we  determine  that  the  words  "  the  govern- 
ment "  mean  any  other  government  than  that  of  Kentucky. 

If  this  answer  was  intended  to  plead  in  bar  the  acts  of  the  Con- 
gress of  the  United  States  regulating  the  revenues  of  the  govern- 
ment of  the  United  States,  it  is  radically  defective  and  the  de- 
murrer should  have  been  sustained  for  this  reason. 
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Besides  we  apprehend  the  mere  breach  of  a  revenue  law  of  the 
United  States  cannot  be  pleaded  in  bar  of  a  recovery  on  a  contract 
valid  under  the  laws  of  the  States.  The  United  States  has  the 
undoubted  right  through  its  own  courts  to  inflict  punishment  for 
the  breach  of  its  revenue  laws,  and  perhaps  when  its  courts  have 
jurisdiction  of  causes  they  might  declare  the  contract  void,  but  the 
State  courts  are  not  bound  to  declare  the  contract  void  when  valid 
by  the  State  laws,  either  as  a  matter  of  law  or  comity. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a  new 
trial  and  further  proceedings  in  accordance  herewith. 


John  A.  Higdon  v,  R.  A.  Baadshaw  and  Pate. 

Mutual  Mistake  —  Consideration  ^  Peremptory  Instruction. 

Money  paid  by  one  party  to  another  under  a  mutual  mistake  is 
held  to  have  been  paid  without  consideration  and  should  be  refimded, 
and  a  peremptory  instruction  should  not  be  given  for  defendants. 

APPEAL  FBOM  HANCOCK   CIBCUIT   COURT. 
June  14,  1867. 

Opinion  of  the  Couet  by  Judge  Williams: 

As  Higdon  had  been  drafted  when  he  paid  Bradshaw  and  Pate 
the  $300  to  exonerate  him  therefrom,  or  to  furnish  him  a  substi- 
tute, it  is  evident  that  both  parties  supposed  the  draft  was  legal 
and  binding  when,  in  fact,  the  county  had  furnished  its  quota  of 
soldiers  and  was  not  liable  to  draft;  and  on  correction  of  the  quota, 
those  who  had  not  already  been  sworn  into  the  service  were  dis- 
charged; the  money  was,  therefore,  paid  without  consideration, 
both  parties  being  under  a  mutual  mistake,  as  was  held  by  this 
court  in and  should,  therefore,  be  refunded.  The  per- 
emptory instruction  to  find  for  the  defendants  was  radically 
erroneous ;  wherefore,  the  judgment  is  reversed  with  directions  for 
a  new  trial  and  further  proceedings  as  herein  indicated. 

G.  W.  Williams,  R.  Y.  Bush,  for  Appellant. 

Kincheloe,  for  Appellees. 
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R.  L.  Ellison,  Guardian,  et  al  v.  M.  L.  Shapleigh  et  al. 

Lachea  —  Depositions  of  Important  Witness. 

A  petition  is  filed  in  June,  1865,  alleging  certain  facts  which  would  bo 
proven  by  a  witness,  Shelly,  running  over  a  period  of  some  nine  years. 
An  answer  to  said  petition  was  duly  filed,  and  one  year  thereafter,  no 
effort  having  been  made  to  secure  the  testimony  of  witness  Sh^y, 
the  petition  was  dismissed.  Held,  that  under  such  a  state  of  facts,, 
plaintiffs  do  not  show  due  diligence  and  petition  was  rightfully  stricken 


APPEAL   FROM    CALLOWAY   CIBCUIT   COFBT. 
June  7,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

It  is  alleged  in  the  petition,  that  after  the  close  of  the  term 
of  the  court  next  preceding  the  filing  thereof,  plaintiffs  had  ascer- 
tained the  facts  which  Shelly  would  prove;  but  it  is  not  alleged 
that  they  did  not  previous  thereto  know  that  Shelly  was,  during 
the  time  that  Curd  was  acting  as  assignee  of  Brown  and  Elliott, 
his  partner;  that  was  a  fact  which  must  have  been  notorious  in 
that  community,  and  a  knowledge  of  that  fact  would  necessarily 
and  naturally  have  induced  an  inquiry  by  an  ordinarily  vigilant 
man  of  Shelly,  for  information  of  him,  of  all  the  facts  within 
his  knowledge  pertaining  to  this  business,  and  a  failure  to  do  so 
from  the  institution  of  the  original  suit  to  the  rendition  of  the 
judgment  now  sought  to  be  reviewed,  a  period  of  about  nine  years^ 
manifests  such  a  want  of  diligence  on  the  part  of  the  personal 
representatives  of  Curd,  as  to  entitle  them  to  but  little  favor. 

Moreover,  this  petition  was  filed  in  June,  1865.  The  defend- 
ants below  filed  their  answer  in  December  of  that  year,  in  which 
it  is  denied  that  Shelly  would  prove  the  facts  which  plaintiff 
alleged  he  would  prove,  and  the  cause  was  not  finally  disposed 
of  until  June,  1866.  And  notwithtsanding  one  year  had  elapsed 
from  the  filing  of  the  petition,  and  six  months  had  elapsed  after 
the  answer  was  filed,  it  does  not  appear  that  Shelly's  deposition 
was  taken,  or  that  there  was  ever  an  effort  made  to  get  it.  It  does 
not  certainly  appear  in  this  record  that  the  master  appointed  by  the 
court  had  not  up  to  the  June  term,  1866,  made  a  report  in  the 
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case,  and  we  may  assume  that  he  had  not,  as  it  appears  he  was 
removed  and  another  appointed  instead;  and  even  if  it  be  con- 
ceded that  the  judgment  of  1859  be  final,  so  far  as  it  determines 
that  Curd's  estate  shall  be  charged  with  the  proceeds  of  the  sales 
at  auction  of  the  mortgaged  effects  not  paid  over  to  Burnett, 
Withers  &  Co.,  and  as  to  the  value  of  the  personal  property  mort- 
gaged by  Brown,  and  sold  under  execution,  and  bought  in  by  Curd, 
and  that  is  the  utmost  extent  to  which  it  can  be  regarded  as  final ; 
if  Shelly  will  prove  the  facts  alleged  it  is  very  important  to  take 
his  deposition,  as  it  would  tend  to  show,  if  not  conclusively  estab- 
lish, the  payment  of  the  proceeds  of  the  goods  sold  at  auction,  a  fact 
referred  to  the  master  to  ascertain,  and  in  all  other  matters  referred 
to  the  master  his  deposition,  if  he  will  prove  the  facts  alleged,  is 
manifestly  most  important,  and  yet  it  does  not  appear  to  have 
been  taken,  and  no  sort  of  diligence  is  manifested. 

Waiving  the  consideration  of  other  questions,  it  is  apparent  from 
the  foregoing  statements  that  the  ruling  of  the  circuit  judge  waa 
right  and  proper. 

Wherefore,  the  judgment  is  affirmed. 

Stvbblefield^  for  Appellants. 
Rodman,  for  Appellees. 
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W.  W.  Haynes  v.  a.  L.  Simons,  Assignee,  et  al. 

Laclies  —  Reviyal  of  ActioxL 

An  appellant  filed  an  answer  to  a  cause  of  action  setting  out  a  good 
defense  thereto,  at  the  October  term  of  court,  1860,  and  March,  1861,  waa 
transferred  to  the  equity  docket  after  a  survey  was  made  as  set  out  in 
the  answer.  The  case  was  continued  till  October  term,  1863,  when  one 
of  the  defendants  died,  and  the  case  was  continued  without  effort  to 
revive  the  action.  Appellee  (complainant)  at  the  April  term,  1865,  took 
a  rule  against  appellant  to  prepare  for  trial  at  the  July  term,  but  case 
lingered  on  the  docket  until  October,  1866,  when  judgment  was  rendered 
against  appellant.  Held,  that  appellant  was  guilty  of  gross  negligence, 
and  not  entitled  to  relief. 


APPEAL  FROM  BEEOKINBIDGE   CIRCUIT  COURT. 
June  12,  1867. 

Opinion  of  the  Court  by  Judge  Peters  : 

Some  of  the  facts  stated  in  appellant's  answer  and  cross-petition 
certainly  presented  a  good  defense  to  the  action  and  would  have 
entitled  him  to  the  relief  he  sought  if  the  facts  alleged  had  heea 
sustained  by  the  evidence  and  his  cross-action  had  been  properly 
prepared  and  prosecuted,  but  the  title  bond,  which  he  alleged  he 
held  on  Asberry,  was  not  filed  and  properly  made  an  exhibit  in 
the  cause.  J.  K.  Underwood,  in  whom  he  alleged  that  legal  title 
to  the  land  for  which  the  notes  were  given  was,  he  did  not  make 
a  defendant  to  his  cross-action. 

The  answer,  made  a  cross-petition,  was  filed  at  the  October 
term,  1860,  of  the  Circuit  Court,  and  an  order  of  survey  entered, 
and  the  cause  transferred  to  the  equity  docket ;  at  the  March  term, 
1861,  the  surveyor  filed  his  report  and  the  cause  was  continued, 
and  it  was  then  continued  at  each  successive  term  of  the  court 
without  any  other  order,  except  the  appointment  of  attorneys  to 
defend  for  the  nonresidents,  until  the  October  term,  1863,  when 
the  death  of  the  defendant,  Joseph  Asberrj^  was  suggested,  and  it 
was  then  continued  without  any  effort  to  revive  the  action  or  to 
prepare  it,  or  any  order  made  in  the  case  until  the  April  term, 
1865,  when  appellee  took  a  rule  against  appellant  to  prepare  the 
case  for  trial  at  the  next  term  of  the  court,  and  although  that  rule 
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was  actually  served  in  July,  1865,  not  a  step  was  taken  to  prepare 
the  case  for  trial,  although  it  lingered  on  the  docket  until  the 
October  term,  1866,  of  the  court,  when  the  judgment  now  com- 
plained of  was  rendered. 

A  want  of  attention  and  care,  such  as  is  disclosed  in  this  record 
on  the  part  of  appellant,  amounting  to  reckless  negligence,  should 
not  be  indulged,  and  if  loss  and  injury  follow,  they  must  be  ac- 
cepted as  the  natural  consequence  of  the  love  of  ease,  or  an  indif- 
ference to  that  which  interests  most  men  —  their  own  interest. 

Wherefore,  the  judgment  is  affirmed. 

Haswell  &  Rodman,  for  Appellant. 
Allen,  for  Appellees. 


Jas.  B.  Haokubt  and  Wife  v.  J.  W.  Collings. 

Hmband  and  Wife  —  Voluntary  Conyeyance  by  Wife  —  Estoppel 

Where  a  wife  yoliintarily  parts  with  her  heritage  from  lier  father's 
estate,  and  oonsents  and  agrees  that  the  price  should  be  applied  to  the 
payment  of  her  husband's  debts,  the  money  being  so  applied,  she  is 
estopped  from  setting  up  claim  thereto,  and  a  court  of  equity  cannot 
grant  the  relief  sought  to  reclaim  it. 


APPEAL   FBOM    NELSON    CIBCUIT    COUBT. 
June  19,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

Independent  of  the  direct  evidence  of  Mrs.  Dupin  and  others 
on  the  subject  the  recital  in  the  deed  that  the  consideration  was  in 
hand  paid,  in  connection  with  the  conduct  of  the  parties,  affords 
intrinsic  evidence  that  Mrs.  Hackley,  as  well  as  her  husband,  well 
understood  how,  and  to  what  purpose,  the  purchase  money  for  her 
land  was  to  be  appropriated. 

It  is  scarcely  credible,  or  even  possible,  that  appellants  would 
sign  and  acknowledge  a  deed  which  passed  to  their  vendee  much 
the  greater  part  of  Mrs.  Hackley's  heritage  in  her  father's  real 
estate,  and  in  which  there  is  an  express  acknowledgment  of  the  re- 
ceipt of  the  whole  of  the  price,  when  not  one  dollar  was  then  paid, 
38 
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and  no  writing  taken  evidencing  an  indebtedness  thereof,  and  no 
special  agreement  about  the  payment  of  the  money  to  them  or 
either  of  them ;  if  there  had  been  no  understanding  and  agreement 
between  the  parties  on  the  subject  of  the  payment,  a  sum  of  money 
of  that  amount,  so  important  to  them  in  their  then  condition,  and 
being  much  the  larger  portion  of  Mrs.  Hackley's  patrimony,  would 
not  be  left  in  the  hands  of  their  vendee,  without  any  certain  and 
definite  time  fiixed  for  its  payment,  and  without  a  written  obliga- 
tion therefor,  if  it  was  to  have  been  paid  to  them  or  either  of 
them. 

At  least  one  of  the  brothers  of  Mrs.  Hackley,  through  whose 
agency  her  consent  was  obtained  to  sell  the  land,  understood  and 
desired  that  the  price  should  be  applied  to  the  discharge  of  the 
debt  held  by  Mrs.  Pyne,  on  J.  B.  Hackley,  and  William  Souther- 
land,  the  father  of  Mrs.  Hackley. 

The  heirs  and  representatives  of  the  intestate,  William  Souther- 
land,  were  no  doubt  desirous  that  the  price  of  Mrs.  Hackley^s  land 
should  be  paid  to  Mrs.  Pyne,  whereby  the  estate  of  William  South- 
erland  would  be  relieved  to  that  extent,  as  Hackley,  the  principal 
debtor,  wasinsolvent,  and  leave  that  much  more  for  distribution  and 
division  amongst  the  heirs,  and  to  accomplish  this  is  may  be  that 
an  inducement  was  held  out  to  Mrs.  Hackley  that  her  brothers 
and  sisters  would  convey  to  her  the  house  and  lot  in  Bardstown; 
but,  be  that  as  it  may,  there  is  no  evidence  that  CoUings  offered 
any  such  inducement  to  her,  or  that  his  conduct  in  the  transaction 
has  been  deceptive  or  culpable. 

The  evidence  preponderates  to  the  conclusion  that  the  wife 
voluntarily  parted  with  her  land,  and  consented  and  agreed  that 
the  price  should  be  applied  to  the  payment  of  her  husband's  debt, 
and  that  the  money  was  so  applied,  before  she  instituted  her  suit 
to  reclaim  it.  Under  such  circumstances  a  court  of  equity  cannot 
grant  the  relief  sought 

Wherefore,  the  judgment  is  affirmed. 

Habdin,  J.,  not  sitting. 
McKay,  for  Appellants. 
Johnson,  for  Appellee. 
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Luke  H.  Feeouson  v.  E.  R  &  W.  S.  Wallace,  et  al. 

ETidence. 

Where  a  defendant  ia  allowed  to  testify  as  to  certain  transactions 
between  himself  and  the  plaintiff,  in  support  of  his  own  defense,  the 
plaintiff  has  the  right  also  to  testify  concerning  the  same  matter. 

APPEAI.  FBOM  LOQAN  CLBCUIT  COUBT. 
June  17,  1867. 

Opinion  of  the  Coubt  by  Judge  Robebtson  : 

The  evidence  of  the  declarations  of  Hart,  concerning  the  oAvner- 
ship  of  the  com  ivhile  it  remained  in  his  possession,  was  com- 
petent on  well  established  principles,  and  the  objection  to  the 
admission  of  this  evidence  was,  therefore,  properly  overruled. 

We  think,  also,  the  objection  to  the  ruling  of  the  court  in  allow- 
ing the  plaintiff,  E.  B.  Wallace,  to  testify  in  relation  to  the  mat- 
ters, as  to  which  the  appellant  had  been  examined  by  his  own  coun- 
sel, was  rightly  overruled.  The  appellant  was  asked  on  his  exam- 
ination by  the  appellees  to  state  if  he  did  not  buy  com  from  plain- 
tiffs before  Christmas,  1865.  It  was  not  responsive  to  this  inquiry 
for  the  defendant  to  prove  in  his  own  behalf  that  he  got  the  corn 
in  controversy  from  the  agent  of  Hart,  under  the  arrangement 
alleged  in  his  answer,  and  as  he  thus  availed  himself  of  the  oppor- 
tunity to  testify  in  support  of  his  own  defense  the  plaintiffs  had  a 
right  also  to  testify  concerning  the  same  matter  according  to 
section  673  of  the  Civil  Code. 

It  seems  to  us  the  evidence  which  was  legitimately  before  the 
court  sustained  the  judgment,  and  the  court  properly  overruled 
the  motion  for  a  new  trial. 

Wherefore,  the  judgment  is  affirmed. 

Edwards,  for  Appellant 
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John  Hobnback's  Abmb.  v.  Adam  Hobnback's  Abkb. 

Resulting    Trust  —  Purchase    of    Lands   by   One   Appointed   Committee   of 
Lunatic. 

A.  was  appointed  by  the  court  committee  of  John  Homback,  a  lunatic, 
and  purchased  of  B.  lands,  using  money  derived  from  a  sale  of  lands  of 
the  limatic  made  two  years  before  he  was  so  adjudged.  The  land  pur- 
chased of  B.  was  in  the  name  of  A.,  and  deed  made  accordingly.  F«Id, 
that  though  A.  as  committee  of  the  lunatic  was  bound  to  reoeive  the 
estate  and  manage  same  advantageously,  applying  the  income,  if  sufficient 
for  the  purpose,  to  the  support  and  maintenance  of  the  lunatic,  it  would 
not  be  his  duty  to  invest  it  in  real  estate,  and  if  used  in  paying  for  land 
purchased  for  his  own  use  and  in  his  own  name,  a  trust  would  not  by 
the  use  of  the  money  in  that  way  residt  to  the  lunatic. 

Same. 

One  appointed  a  committee  for  handling  the  estate  of  a  lunatic  can- 
not escape  liability  for  such  property  as  may  come  into  his  hands  as 
such  committee,  on  the  ground  that  the  adjudged  lunatic  was  sane  and 
capable  of  managing  his  own  affairs. 

APPEAL   FBOM    NICHOLAS    CIBCUIT    COUBT. 
June  29,  1867. 

Opinion  of  the  Coubt  by  Judge  Pbtebs  : 

Whatever  may  in  fact  have  been  the  mental  capacity  of  John 
Homback  after  he  had  been  adjudged  to  be  a  lunatic,  upon  an 
inquisition  held  to  inquire  into  the  state  of  his  mind,  and  his 
brother,  Adam  Homback,  at  his  own  request,  was  appointed  his 
committee,  and  proceeded  to  act  in  that  character,  neither  he,  nor 
his  representatives,  can  escape  responsibility  for  such  estate  of 
John,  as  came  to  his  hands  as  his  committee,  on  the  ground  that 
John  was  sane,  and  capable  to  manage  his  own  affairs. 

It  is  contended  that  the  land  purchased  by  Adam  Homback 
from  William  HoUaday  was  paid  for  with  the  money  received 
from  Reed,  for  the  land  which  John  Homback  had  sold  to  him, 
whereby  a  trust  resulted  to  John,  and  that  his  heirs  are  conse- 
quently entitled  to  the  land.  If  it  be  conceded  that  Adam  used 
the  money  of  John  in  paying  for  said  land  it  would  not  follow  that 
a  trust  resulted  to  John.    As  the  committee  of  John,  Adam  was  not 
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only  the  custodian  of  his  person,  but  he  was  bound  to  receive  such 
estate  as  he  had  and  manage  the  same  advantageously,  applying 
the  income,  if  sufficient  for  the  purpose,  to  the  support  and  main- 
tenance of  the  lunatic,  and  if  it  consisted  in  money  he  might  loan 
it  out,  or  if  he  retained  it  and  used  it  himself,  he  would  in  like 
manner  be  responsible  for  the  interest,  but  it  was  not  his  duty 
to  invest  it  in  real  estate ;  and  if  he  used  it  in  paying  for  land, 
which  he  purchased  for  his  own  use  and  in  his  own  name,  a  trust 
would  not  by  the  use  of  the  money  in  that  way  result  to  the  lunatic. 
Consequently,  appellants  cannot  be  entitled  to  the  land  purchased 
of  HoUaday,  besides,  that  purchase  was  made  two  years  before 
Adam  was  appointed  committee  for  John.  This  brings  us  to  the 
inquiry:  What  estate,  if  any,  came  to  the  hands  of  Adam  Horn- 
back  as  conmiittee  of  John  ?  and  this  question  presents  some  diffi- 
culty. It  does  not  appear  that  John  was  possessed  of  any  estate, 
unless  Reed,  who  had  purchased  his  land  and  his  interest  in  the 
mills  in  Bourbon  county,  owed  a  part  of  the  price  which  he  had 
undertaken  to  pay  for  the  land  and  mills. 

It  appears  that  Samuel  Homback,  the  father  of  John  and  Adam, 
had  conveyed  to  the  former  100  acres  of  land  in  Bourbon  county  at 
one  time,  and  at  another  time  an  interest  in  a  grist  and  saw  mill. 
On  the  11th  of  September,  1819,  John  Homback  and  wife  con- 
veyed the  100  acres  of  land  to  John  Reed  in  consideration  of 
$2,500,  all  of  which  the  grantors  acknowledged  to  have  been  paid 
to  them  in  land  at  the  time  the  deed  was  made,  and  on  the  24th 
of  September  of  the  same  year,  John  Homback  conveyed  to  Reed 
his  interest  in  the  mill,  in  consideration  of  $200,  acknowledged  in 
the  deed  then  to  have  been  paid.  Then  conveyances  were  made, 
nearly  three  years  before  the  appointment  of  Adam  as  committee 
of  John,  and  there  is  no  direct  evidence  that  any  portion  of  the 
price  of  the  land  or  mills  ever  came  into  the  hands  of  Adam.  The 
jury,  who  found  John  a  lunatic,  stated  in  the  verdict  that  his  estate 
consisted  of  claims  in  the  hands  of  those  who  had  improperly  got- 
ten his  property  from  him,  and  which  they  find  to  be  worth  about 
$1,850.  Subsequently,  actions  were  brought  in  the  Bourbon  Cir- 
cuit Court  for  some  slaves,  to  whom  John  had  some  claim,  valued 
at  even  more  than  the  amount  of  the  claims  referred  to  by  the  jury, 
but  those  suits  were  decided  adverse  te  his  claim  and  he  got  nothing. 

Several  witnesses,  some  four  perhaps,  testify  to  conversations 
had  with  John  Homback  some  thirty  or  forty  years  before  the 
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time  they  testified,  who  stated  that  Adam  said  he  used  the  money 
of  John  in  paying  for  the  land  purchased  of  Holladay.  Hook  says 
that  John  himself  purchased  the  land  and  paid  for  it  by  assigning 
a  bond  on  Reed  for  $1,000.  John  Keed  says  he  thinks  the  pay- 
ments for  the  land  his  father  purchased  of  John  Homback  "  fell 
into  the  hands  of  Adam  Homback/'  but  he  says  that  he  could 
not,  thirty  years  and  upward  afterward,  state  how  money  was  paid 
and  what  conversations  occurred. 

Cottingham  states  that  Adam  Homback  came  to  him  before  he 
purchased  the  land  from  Holladay,  and  requested  him  to  take 
a  part  of  the  land,  saying  he  was  not  able  to  pay  for  all  of  it,  but 
afterward  told  him  he  had  concluded  to  buy  all  the  land,  that  his 
brother  John  had  some  $1,800  or  $2,500,  which  would  come  into 
his  hands,  and  he  would  thereby  be  able  to  pay  for  all  of  it.  This 
must  have  been,  from  the  date  of  the  purchase  of  the  land,  some 
three  years  before  an  inquisition  was  held  on  John,  and  it  is  not 
accounted  for  how  Adam  knew  three  years  before  the  thing  tran- 
spired that  he  would  become  John's  committee. 

The  remoteness  of  the  transactions  from  the  period  at  which 
the  witnesses  testify,  and  the  unsatisfactory  character  of  the  evi- 
dence, envelopes  the  whole  claim  in  too  much  doubt  and  uncer- 
tainty to  authorize  judicial  action. 

Wherefore,  the  judgment  is  affirmed. 

Harlan,  Starthon,  for  Appellant. 
Davis,  for  Appellee. 
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Emma  Lais  v,  Isaac  Keys  et  el. 

£zeciitoT8  and  Administrators  —  Transfer  of  Property. 

Where  personal  property  is  absolutely  transferred  to  a  testator's 
widow,  the  legal  title  at  her  death  passed  to  her  administrator,  who 
alone  could  make  a  transfer  of  it. 

Same  —  Liability  of  Administrator  for  Default  in  Tranofeiring  Property. 

Where  an  administrator  refuses  to  make  a  transfer  of  stock  left  by 
an  estate,  though  through  an  erroneous  impression,  whereby  a  suit  Lb 
necessary  to  enforce  said  transfer,  the  administrator  will  be  held  liable 
for  the  costs  of  court. 


appeat.  fbom  habbison  cibcuit  coubt. 
June  28,  1867. 

Opinion  of  the  Coubt  by  Jubge  Robebtson  : 

The  stock  having  been  absolutely  transferred  to  the  testator's 
widow,  the  legal  title,  on  her  death,  passed  to  her  administrator, 
who  alone  could  transfer  it  to  the  appellant,  who  was,  in  fact,  the 
beneficial  owner  of  it  He,  erroneously  thinking  that  he  had  noth- 
ing to  transfer,  because  he  admitted  the  equitable  title  of  the 
appellant,  refused  to  make  the  transfer,  and  the  officers  of  the 
Commercial  Bank  properly  required  his  transfer  as  necessary  for 
vesting  the  l^al  title  in  her.  This  suit,  therefore,  became  neces- 
sary. And  the  judgment  of  the  Circuit  Court  is  erroneous  for  two 
reasons:  1st,  because  the  appellee,  KeySj  instead  of  the  bank, 
ought  to  have  been  required  to  make  the  transfer ;  and  2d,  because 
the  default  of  the  administrator  having  made  the  suit  proper,  he, 
and  not  the  appellant,  ought  to  pay  the  costs. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  decree  conformable  with  this  opinion. 

Curry,  for  Appellant. 

Rodman,  for  Appellees. 
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L.  H.  Edbington  v.  J.  A.  Bracken. 

Bills  and  Notes  —  Subrogation  —  Pnrchase  of  Equitable  Title  to  Note. 

A  purchase  of  the  interest  of  a  payee  in  a  note  becomes  invested 
with  the  equitable  title  to  same  and  is  subrogated  to  the  rights  of  the 
payee,  notwithstanding  the  note  be  taken  from  the  payee  by  a  void 
military  order  and  delivered  to  the  maker,  and  even  though  this  be  done 
seemingly  at  the  instance  of  both  maker  and  payee. 

APPEAL    FBOM    BALLARD    CIRCUIT    COURT. 
June  28,  1867. 

Opinion  of  the  Court  by  Judge  Robertson: 

After  Yeiser  had  rendered  valuable  services  for  the  appellant 
in  the  appellee's  action  against  him  for  trespass  the  appellee 
dismissed  the  action,  and  the  record  of  dismission  seems  to 
present  a  conclusive  bar  to  any  other  suit  for  the  same  cause 
of  action.  His  client  having  thus  succeeded  in  the  action, 
Yeiser  appears  to  have  been  thereby  entitled  to  the  fee  of  $250 
dependent  on  that  condition. 

The  payment  by  the  appellee  to  Yeiser  of  $200  for  his  interest 
in  the  note  of  $250  vested  in  the  appellee  on  equitable  title.  And 
the  taking  of  the  note  from  Yeiser  and  delivery  of  it  to  the  ap- 
pellant by  the  void  military  order  of  General  Payne  did  not 
deprive  the  appellee  of  his  equity  nor  exonerate  the  appellant 
even  though  all  this  may  have  been  done  at  the  instance  of  both 
Yeiser  and  the  appellant. 

There  might  be  some  doubt  whether  Yeiser  was  equitably  en- 
titled to  the  whole  amount  of  the  note. 

He  would  have  accepted  $200  from  the  appellant,  who  has  not 
shown  that  he  was  not  entitled  to  that  much. 

And,  consequently,  although  the  appellee  could  maintain  only 
an  equitable  remedy,  it  seems  to  us  that  he  had  a  right  to  recover 
from  the  appellant  what  he  had  paid  to  his  use,  and  ought  to  be 
satisfied  with  a  restitution  of  his  money  with  legal  interest 
thereon,  as  adjudged  by  the  Circuit  Court. 

Wherefore,  the  judgment  is  afiirmed. 

Anderson,  for  Appellant 
Bigger  &  Moss,  for  Appellee. 


Doss  V.  Hannon  and  Wife.  601 

Opinion  of  the  Court. 


Joel  Doss  v.  B.  L.  Hannon  and  Wife. 

Landlord  and  Tenant  —  Forcible  Entry  and  Detainer. 

Appellant  as  tenant  to  one  H.  Hines,  through  his  agent,  had  been  in 
possession  of  land  for  about  twenty  years,  which  possession  had  never 
been  surrendered  to  appellees,  claiming  same,  but  though  at  one  time  he 
seemed  to  conclude  to  rent  of  appellee  or  surrender  the  place,  he  after- 
ward declined  to  either  rent  or  surrender  or  vacate  the  premises.  How- 
ever, he  did  agree  to  give  appellee  one-half  of  the  ^en  growing  apple 
crop,  done  more  for  the  purpose  of  an  equitable  settlement  rather  than 
an  acknowledgment  of  tenancy.  Held,  that  this  situation  of  facts  does 
not  establish  the  relation  of  landlord  and  tenant  and  does  not  justify 
a  suit  of  forcible  entry  and  detainer,  and  judgment  for  same  reversed. 


APPEAL.  FBOM  MUHLENBUBG  CIECUIT  OOUBT. 
June  11,  1867. 

Opinion  of  the  Couet  by  Judge  Williams  : 

The  evidence  does  not  establish  the  relation  of  landlord  and 
tenant  between  appellees  and  appellant  but  negatives  the  same; 
consequently,  there  was  no  forcible  detainer  made  out,  and  noth- 
ing to  justify  the  proceedings  by  forcible  detainer,  nor  the  ver- 
dict of  the  jury,  nor  the  judgment  of  the  court  upon  the  traverse 
of  the  finding  in  the  country. 

Appellant  as  tenant  to  Hardy  Hines  through  his  agent,  Pogue, 
had  had  possession  for  about  twenty  years,  which  possession  he 
had  never  surrendered  to  appellees ;  but  though  he  seemed  at  one 
time  to  conclude  he  would  rent  of  Mrs.  Hannon  the  following 
year  or  surrender  to  her  the  place,  rather  leave  it,  yet  he  never 
did  actually  rent  of  her  but  refused  to  do  so,  did  not  surrender  or 
vacate,  but  continued  his  previous  possession ;  nor  did  the  arrange* 
ment  by  which  he  agreed  she  should  have  a  part  of  the  then 
matured  apple  crop  amount  to  a  tenancy;  she  claimed  he  should 
pay  her  rent  for  the  use  of  the  place,  which  he  had  enjoyed  with- 
out her  consent,  but  this  he  refused  saying  the  improvements  were 
worth  the  use  of  the  land,  when  on  her  saying  at  least  she  ought 
to  have  a  part  of  the  fruit  he  replied  the  apples  were  specking 
and  that  he  was  willing  she  should  have  a  part  of  them  but  she 
must  send  after  them;  this  cannot  be  construed  into  an  atone- 
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ment^  nor  a  surrender  of  the  possession;  it  was  rather  a  conces- 
sion of  what  he  considered  of  but  little  value  rather  than 
have  a  litigation  or  unfriendly  feeling;  he  never  did  in  fact  either 
rent  from  her  nor  surrender  to  her.  Wherefore,  the  judgment 
is  reversed,  with  directions  for  a  new  trial  and  further  proceed- 
ings in  accordance  herewith. 


Eaves,  for  Appellant. 
Bichette,  for  Appellee. 


H.  Lsb's  Exss.  et  al.  t;.  R.  Oiiaham'b  Exbs.  et  aL 

SevivoT  of  Suit  —  Decedent  Heirs. 

The  provisions  of  Section  569,  OivU  Oode,  appUes  to  eisecaton,  adminis- 
trators and  such  representatives  as  are  personal  to  the  deoedant  heirs, 
and  does  not  apply  to  heirs  who  represent  their  own  interest  only,  title 
having  descended  to  them;  the  court  knows  of  no  section  of  the  Oode 
or  provision  of  law  prohibiting  a  revivor  of  a  suit  for  realty  against  the 
heirs  who  have  become  invested  with  the  title  until  the  suit  shall  be 
barred  by  lapse  of  time,  or  an  order  abating  the  suit  shaU  be  entered 
by  the  court. 

Partnership  —  Purchase    of    Lands,    by    One    aa    Joint    Owaenbip  — Paxol 
Agreement. 

A  purchase  of  lands  by  one  party  under  a  parol  agreement  that  it  was 
for  a  partnership  transaction,  though  the  deed  be  made  to  one  party  only, 
will  be  held,  in  a  court  of  equity,  to  inure  to  the  benefit  of  the  co- 
partner. 

APPSAI.    FBOM    MASON    OIBOt7rr    OOUBT. 
May  30,  1867. 

Opinion  of  the  Coubt  by  JtmaB  Wili^iams: 

The  main  controversy  growing  out  of  this  appeal  seems  to  be 
related  to  the  recovery  by  appellees  of  an  undivided  one-half  of 
the  200  acres  of  land,  which  General  H.  Lee's  heirs  had  recovered 
as  an  undivided  moiety  of  the  461  acres  tract  of  A.  Fox's  heirs 
which  had  been  patented  to  Arthur  Fox,  deceased,  and  R.  Woods, 
and  the  rents  issuing  out  of  it. 
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Without  entering  into  a  minute  detail  of  the  complication  of 
the  various  title  and  transactions  relative  thereto^  of  the  different 
tracts,  it  will  be  sufficient  to  state  that  General  Harry  Lee  and 
Major  R.  Graham  became  invested,  in  the  year  1808,  by  un- 
divided moieties,  with  the  title  of  Henderson  and  Brent,  to  a 
tract  of  14,350  acres  of  land  in  Mason  county;  that  this  survey 
included  the  survey  of  451  acres  claimed  by  Arthur  Fox  and  R. 
Wood,  as  well  as  a  survey  of  2,746  acres  patented  to  Arthur  Fox, 
deceased. 

That  General  Lee  was  then  the  executor  of  Arthur  Fox,  de- 
ceased, had  married  his  widow  and  was  guardian  to  his  four 
minor  children,  and  that  Major  R.  Graham  had  married  one  of 
the  daughters  of  decedent  Fox.  That  in  the  purchase  of  this 
title  of  Henderson  and  Brent  it  was  understood  by  both  Lee  and 
Graham  that  no  adverse  title  should  be  set  up  against  the  children 
and  devisees  of  Arthur  Fox,  but  that  the  purchase  as  to  the  con- 
flicting title  with  their  lands  should  inure  to  their  benefit,  and 
this  understanding  was  subsequently  agreed  on  between  them  and 
Arthur  Fox,  jr.,  to  whom  his  father  had  devised  all  the  2,T46 
acres  tract,  which  he  had  not  surrendered  to  Mills  in  a  compro- 
mise of  their  conflicting  claims  as  to  it.  Lee  and  Graham  hav- 
ing agreed  by  compromise  Mills  title  as  his  land  was  also  covered 
by  this  14,350  acres  survey. 

After  this  purchase  by  General  Lee  and  Major  Graham  from 
Henderson  and  Brent,  and  long  previous  to  the  year  1828,  Major 
Graham  left  Kentucky  and  went  to  Missouri  and  seems  never  to 
have  been  back  but  once  previous  to  General  Lee's  death,  in  the 
year  of  1845,  and  that  in  the  year  of  1828. 

There  sprang  up  a  furious  family  litigation  between  General 
Lee  and  Arthur  Fox's  children,  with  which  Major  Graham  seems 
to  have  taken  no  part,  doubtless  from  notions  of  delicacy  growing 
out  of  his  relationship  to  the  parties,  as  well  as  his  pecuniary  con- 
nections with  General  Lee. 

In  a  suit  brought  by  General  Lee  against  Arthur  Fox,  jr.,  and 
his  coheirs  in  1836,  he  recovered  a  moiety  of  the  451  acres  tract 
which  was  separated  and  allotted  to  him  by  the  court,  consisting 
of  200  acres  on  the  upper  side  of  the  survey,  and  General  Lee 
having  died  previous  to  November  15,  1846,  and  during  the  prog- 
ress of  this  suit,  the  title  to  the  200  acres  was  decreed  to  his  heirs 
by  the  interlocutory  order  of  May  26,  1848. 
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September  9,  1851,  Major  R.  Graham,  executor,  and  devisees 
filed  their  bill  against  the  executor,  devisees,  and  heirs  of  General 
Henry  Lee  asserting,  among  other  things,  their  right  to  an  un- 
divided half  of  this  200  acres  of  land  and  its  rents,  and  for  a 
general  settlement,  partition  of  their  rents,  etc,  and  this  litiga- 
tion from  one  cause  and  another  was  protracted  without  hearing 
until  the  year  1864  when  the  court  rendered  its  judgment  now 
appealed  from. 

In  the  statement  of  the  partial  settlement  made  between  Gen- 
eral H.  Lee  and  Major  R  Graham,  dated  August  15,  1828,  Lee 
charges  Lee  and  Graham  with  "  $125  paid  Wood  and  Clark  ^  451 
acres"  under  date  of  November,  1810;  and  in  same  statement 
imder  date  of  December,  1812,  charges  them  with  "  $50  paid 
Clarke  for  improvements." 

And  in  his  letter  of  December  17,  1828,  from  Clover  Hill  to 
Major  Graham  he  says  "  since  you  left  this  I  have  been  trying  to 
dispose  of  our  lands,  together  with  the  undivided  moiety  of  the 
451,"  and  subsequently  in  the  same  letter  he  alludes  to  this 
interest  in  the  451  acres  in  such  manner  as  to  cause  but  little 
doubt  that  he  then  considered  Major  Graham  interested  in  this 
undivided  moiety.  It  was  doubtless  the  policy  of  General  Lee 
and  Major  Graham  to  litigate  with  some  of  the  adverse  claimants 
to  their  large  claim,  to  compromise  with  others,  and  to  purchase 
from  others,  and  thus  to  get  possession  as  far  as  possible,  and  at 
as  cheap  rates  as  possible,  of  this  large  tract  of  land,  but  in  all 
this  not  to  disturb  the  heirs  and  devisees  of  Arthur  Fox,  deceased, 
but  future  misunderstandings  resulted  in  litigation  between 
these  and  General  Lee,  but  as  to  the  undivided  moiety  of  Hannah 
Wood  and  Clarke  in  this  451  acres  patented  to  R.  Wood  and 
Arthur  Fox  which  conflicted  with  Henderson  and  Brent's  patent, 
sold  to  General  Lee  and  Major  Graham,  by  whatever  means  Gen- 
eral Lee  obtained  it,  must  inure  to  the  joint  benefit  of  himself  and 
Major  Graham,  and  unless  the  latter  by  some  conduct  precluded 
himself  from  a  right  to  claim  its  benefit,  and  so  far  from  finding 
this  in  the  record  the  charges  in  General  Lee's  account  against 
Lee  and  Graham,  and  his  letter  to  Major  Graham,  go  to  establish 
that  both  parties  regarded  the  procurement  of  Hannah  Wood  and 
Clarke's  conflicting  title  as  being  for  their  joint  benefit,  although 
the  only  title  paper  exhibited  is  the  deed  of  Clarke  to  Henry  Lee, 
but  this  was  for  the  nominal  consideration  of  $25  and  only  con- 
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veyed  on  undivided  half  of  a  half  of  the  tract,  whilst  the  items 
in  the  aooount  as  charged  and  letter  of  General  Lee  show  there 
were  really  other  transactions,  but  as  the  purchase  of  these  adver- 
sary claims  inured  to  the  title  of  Henderson  and  Brent  already  in 
H.  Lee  and  R.  Graham  perhaps  it  was  not  deemed  essential  to 
have  any  recorded  evidence  of  title  from  them. 

The  judgment  of  the  court  allowing  to  R.  Graham^s  devisees 
one-half  of  this  200  acres  part  of  the  451  acres  tract  was,  there- 
fore, proper. 

General  Lee  had  been  at  great  trouble,  expense,  and  harassment 
in  getting  possession  and  protecting  the  lands  thus  jointly  pur- 
chased, and  prosecuting  and  defending  suits  and  litigation  rela- 
tive thereto,  and  had  never  received  compensation  therefor.  The 
long  delay  in  demanding  settlement  by  Major  Graham  may  fairly 
be  construed  into  a  tacit  consent  on  his  part  that  General  Lee's 
troubles  and  expenses  were  equivalent  to  any  rents  or  indebted- 
ness on  his  part  to  Major  Graham  on  account  of  these  rents,  and 
we  think  they  were,  and,  therefore,  approve  of  the  judgment  dis- 
allowing anything  up  to  General  Lee's  death  to  Major  Graham's 
executors  and  devisees,  as  well  as  the  judgment  allowing  rents 
afterward. 

The  right  to  and  regularity  of  the  revivor  of  the  suit  as  to 
Lee's  heirs  and  devisees  is  questioned. 

It  was  originally  brought  against  the  executors  of  General  Lee, 
one  of  whom  still  survives,  and  against  his  children  and  devisees, 
three  of  whom  died  during  the  progress  of  the  suit,  leaving  chil- 
dren and  heirs,  and  one  of  whom  died  unmarried  and  intestate, 
leaving  her  brothers  and  sisters  and  their  descendants  as  her 
heirs;  therefore  these  children  and  heirs  of  these  deceased  chil- 
dren of  General  Lee  were  essential  parties  as  to  the  200  acres  of 
land  because  the  title  had  been  vested  in  them  by  judgment  and 
deed  of  the  court. 

It  may  be  inferred  that  the  plaintiffs  did  not  know  of  the  death 
of  these  parties  when  the  judgment  of  May,  1863,  was  rendered, 
for  their  death  seems  to  have  been  first  suggested  by  Shelltz,  the 
surviving  executor  of  General  Lee,  and  his  wife,  a  daughter  of 
said  Lee,  by  petition  to  set  aside  said  judgment  and  for  a  retrial 
though  some  had  been  dead  several  years. 

The  court  having  set  aside  the  judgment  on  this  petition,  the 
plaintiffs  filed  an   amended  petition  making  the  children   and 
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heirs  of  the  decedents  parties,  had  process  and  service  and  warn- 
ing orders,  etc.  These  new  parties  appeared  and  demurred  to 
this  amended  petition,  which  the  court  overruled,  and  by  proper 
orders  revived  the  action  against  them,  and  subsequently  rendered 
judgment. 

Section  569,  Civil  Code,  provides  that  "  an  order  to  revive 
an  action  against  the  representatives  of  a  defendant  shaU 
not  he  made,  without  the  conserU  of  such  representoHves  or 
successor,  vmless  in  one  year  from  the  time  it  could  have 
been  first  made/' 
This  section  evidently  applies  to  executors,  administrators,  and 
such  representatives  as  are  personal  to  the  decedent  defendant, 
as  more  certainly  appears  by  the  preceding  section,  and  does  not 
apply  to  heirs  who  represent  their  own  interest  only,  the  title 
having  descended  to  them ;  and  we  know  of  no  section  of  the  Code 
or  prevision  of  law,  nor  have  we  been  referred  to  such,  prohibit- 
ing a  revivor  of  a  suit  for  realty  against  the  heirs  who  have  be- 
come invested  with  the  title  until  the  suit  shall  be  barred  by 
lapse  of  time,  or  an  order  abating  the  suit  shall  be  entered  by  the 
court ;  the  court  did  not,  therefore,  err  in  reviving  this  suit,  even 
if  the  amended  petition  should  be  regarded  as  a  mere  bill  of 
revivor,  but  perhaps  so  far  as  these  new  parties  are  concerned,  it 
might  well  be  regarded  as  an  original  suit  against  them,  and  its 
allegations  would  seem  to  authorize  this;  but,  however  this  may 
be,  this  court  has  heretofore  recognized  the  right  of  a  party  to 
have  his  suit  revived  by  amended  record  and  process,  whilst  per- 
haps a  more  simple  and  direct  way  would  be  to  have  an  order  and 
it  served  as  provided  by  the  Code. 

Wherefore,  the  judgment  is  affirmed  on  original  and  cross-ap- 
peal. 

Wadsworth,  for  Appellants. 

Taylor,  for  Appellees. 
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J.  S.  Holland  v.  N.  J.  Cabon,  Etc. 

Coatracts  —  New  Trial — Sridence. 

A  new  trial  will  be  granted  where  from  a  preponderance  of  the  eyi- 
dence  it  is  shown  that  the  Terdict  was  palpably  erroneous  in  matters 
MP  contractu. 

Same. 

A.  contracts  to  sell  B.  seven  hogsheads  of  tobacco,  six  of  which  were 
to  be  good  leaf  tobacco  and  one  to  contain  lugs.  In  a  suit  for  breach  of 
the  contract  plaintiff  proves  that  there  was  three  hogsheads  of  lugs, 
which  was  denied  by  defendant,  but  the  witnesses  of  defendant  did  not 
purport  to  show  that  the  particular  tobacco  they  saw  in  defendant's 
bam  was  put  into  hogsheads  and  delivered  to  plaintiffs,  nor  did  they  see 
it  delivered  at  the  depot  for  shipment.  Held,  that  such  testimony  could 
not  sustain  a  general  denial  of  breadi  of  contract  as  shown  by  answer 
of  defendant. 


APPEAL  FROM  CHBISTLAN  OlEOmT  COUBT. 
June  12,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

This  action  was  brought  by  appellant  against  appellees  in  the 
court  below  for  an  alleged  breach  of  a  parol  contract  made  between 
the  parties,  whereby  appellees  sold  to  appellant  their  crop  of 
tobacco  grown  in  1864,  to  consist  of  seven  hogsheads,  six  of  which 
were  to  be  good  merchantable  leaf  tobacco,  the  other  to  be  of  lug 
tobacco,  all  of  which  were  to  be  delivered  in  good  order  at  Hadens- 
ville,  a  station  on  the  Louisville  &  Nashville  railroad,  and  for 
which  appellant  was  to  pay  them  $20  per  hundred  pounds. 

It  is  alleged  in  the  petition  that  seven  hogsheads  of  tobacco  were 
delivered  by  appellees  at  the  place  designated  in  the  contract  on 
the  1st  of  December,  1864,  and  the  appellant  relying  on  their 
representations  paid  them  therefor  the  contract  price;  and  the 
injuries  complained  of  are  that  of  the  hogsheads  of  tobacco  thus 
delivered,  two  were  entirely  filled  with  lugs,  and  600  pounds  of 
lugs  were  in  a  third,  and  that  one  of  the  hogsheads  containing  lug 
tobacco,  and  weighing  2,120  pounds  was  prized,  and  delivered  in 
bad  order.  That  good,  merchantable  leaf  tobacco  at  the  date  of 
the  delivery  of  said  tobacco  was  worth  at  Hadensville  $35  per 
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hundred,  and  lugs  were  worth  only  $10  per  hundred,  and  that 
the  tobacco  in  the  hogshead  weighing  2,120  pounds,  as  aforesaid, 
on  account  of  its  bad  condition,  was  worth  only  $7  per  hundred. 
These  allegations  were  denied  by  appellees  and  the  issues  were 
submitted  to  a  jury,  who  found  a  verdict  for  appellees,  and  a 
judgment  having  been  rendered  in  conformity  thereto,  appellant 
now  seeks  a  reversal  of  that  judgment. 

The  instructions  under  which  the  verdict  was  found  were  not 
objected  to,  and  it  is  said  by  counsel  for  appellant  they  are  unob- 
jectionable, so  that  the  only  question  presented  for  judicial  deter- 
mination is,  whether  the  finding  of  the  jury  is  so  palpably  and 
clearly  against  the  weight  of  the  evidence  as  to  authorize  this 
court  to  interpose  and  award  a  new  trial  after  it  has  been  refused 
by  the  court  below. 

The  contract  for  the  sale  of  the  tobacco  is  proved  substantially 
as  set  out  in  the  petition  by  McKea,  who  proves  he  purchased  it 
for  appellant,  and  that  after  the  contract  had  been  made  he  agreed 
that  in  addition  to  one  hogshead  of  lugs  some  300  pounds  of  the 
same  quality  of  tobacco  might  be  put  in  the  end  or  top  of  another 
hogshead  which  would  be  received.  That  he  was  present  at  a  set- 
tlement between  appellant  and  appellees  for  the  seven  hogsheads 
of  tobacco,  when  appellee,  N.  G.  Oason,  produced  the  receipt  of 
McKenzie,  freight  agent  of  the  Louisville  &  Nashville  railroad,  for 
the  tobacco,  being  seven  hogsheads,  and  appellant  paid  for  the 
number  of  hogsheads  specified  in  the  receipt  of  the  freight  agent. 
The  tobacco  was  shipped  to  and  received  by  Phelps,  Caldwell  & 
Co.,  in  Louisville,  for  sale  on  commission,  and  its  identity  estab- 
lished beyond  a  reasonable  doubt  by  the  evidence.  And  Phelps, 
one  of  the  firm  of  Phelps,  Caldwell  &  Co.,  proves  that  he  examined 
the  two  hogsheads,  Nos.  1526  and  1527,  both  of  which  were  lugs, 
and  also  the  one  numbered  1528  was  of  lugs,  or  very  low  leaf 
tobacco,  when  first  offered  for  sale  in  March,  1865 ;  he  considered 
the  tobacco  had  been  put  up  in  rather  high  order,  as  it  had  kept 
badly;  the  business  of  this  witness  was  sampling  and  selling 
tobacco,  in  which  he  had  been  engaged  for  several  years. 

Mathews  was  examined  as  a  witness  by  appellants,  and  proved 
that  he  was  a  dealer  in  tobacco  in  Louisville,  and  had  been  engaged 
in  the  business  four  years.  He  examined  the  hogsheads  num- 
bered 1526,  1527  in  March,  1865,  and  said  they  were  both  very 
poor  lugs;  he  also  examined  No.  1528  by  sample;  two-thirds  of 
that  he  considered  good  tobacco;  the  residue  he  pronounced  low 
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grade ;  he  examined  the  tobacco  closely,  and  the  lugs  were  put  up 
in  bad  order. 

McKenzie  was  examined  to  prove  the  delivery,  weighing,  and 
shipping  of  the  tobacco  from  Hadensville  to  Louisville,  the  par- 
ticular marks  or  brands  on  the  hogsheads,  and  the  prices  of  tobacco 
of  different  grades,  that  called  lugs  being  of  an  inferior  quality 
and  less  value. 

Appellees  proved  by  one  McRae  that  he  was  present  at  their 
bam  about  two  hours  on  one  occasion  when  they  were  prizing  the 
first  hogshead  of  tobacco ;  that  he  was  a  young  man  and  had  not 
had  a  great  deal  of  experience  in  raising  and  handling  tobacco, 
but  knew  good  tobacco  from  lugs ;  while  at  their  bam  he  examined 
appellant's  crop;  some  of  it  was  stripped  and  bulked  down,  and 
some  was  still  hanging  up  in  the  bam  imstripped ;  he  did  not  go 
up  and  examine  that  hanging,  except  the  lower  tier;  the  tobacco 
which  he  saw  put  in  the  hogshead  was  in  good  order ;  he  thought 
from  the  examination  he  made  that  there  were  1,500,  or  1,600 
pounds  of  lugs  in  the  crop,  but  could  not  say  there  was  not  more 
than  that. 

The  next  witness,  Boales,  proves  he  had  but  little  experience  in 
handling  tobacco;  he  saw  appellant's  crop  in  the  barn,  examined 
it  very  slightly,  saw  none  of  it  put  in  hogsheads  to  be  prized;  a 
part  of  it,  when  he  saw  it,  was  hanging  in  the  bam,  and  a  part 
was  in  the  bulk ;  he  neither  got  up  in  the  bam  to  examine  that 
hanging  up,  nor  did  he  examine  the  courses  or  layers  of  that  which 
was  bulked,  but  from  the  examination  he  made  he  supposed  of 
the  whole  crop  there  would  be  one  hogshead  of  lugs. 

The  next  and  last  witness  was  Thomas  Yeates  who  was  at  least 
twenty  years  old,  but  how  much  over  that  he  would  not  tell ;  some 
"  five  or  ten  years  "  before  he  testified  he  had  worked  a  few  days 
in  tobacco;  he  was  present  in  March,  1867,  perhaps  it  should  be 
"  1865,"  and  saw  the  samples  of  tobacco  referred  to  by  the  wit- 
nesses Phelps  and  Mathews,  and  he  "  thought "  there  was  but  one 
hogshead  of  lug  tobacco. 

The  substance  of  the  testimony  of  the  two  witnesses,  McRae  and 
Boales,  is  that  they  formed  an  opinion  from  the  very  hurried  and 
imperfect  examination  they  made  of  the  tobacco  they  saw  at  ap- 
pellant's bam  before  it  was  prized  or  even  bulked ;  that  there  would 
not  be  more  than  one  hogshead  of  lugs  in  the  crop ;  but  whether 
the  tobacco  they  there  saw  was  the  same  that  was  delivered  to 
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appellant  they  did  not  know;  they  never  saw  it  in  the  hogsheads 
and,  of  course,  of  the  quality  or  condition  of  the  tobacco  delivered 
to  appellant  they  could  not  speak  for  the  obvious  reasons  herein 
suggested.  Their  testimony  then  cannot,  by  any  consistent  or 
rational  rule  of  construction,  be  regarded  as  in  conflict  with  the 
testimony  of  Phelps  and  Mathews,  who  prove  that  they  saw  the 
tobacco  delivered  to  appellants  after  it  was  in  the  hogsheads,  and 
that  two  of  said  hogsheads  were  filled  with  lugs,  and  there  were 
about  600  pounds  of  lugs  in  a  third  hogshead.  The  testimony  of 
the  two  witnesses  first  named  may  all  be  true,  and  still  of  the 
seven  hogsheads  of  tobacco  delivered  by  appellees  to  appellant  two 
of  them  may  have  been  lugs,  and  the  third  one  may  have  contained 
600  pounds  of  the  same  character  of  tobacco. 

Yeates,  the  only  other  witness,  who  was  examined  by  appellees, 
says  he  was  present  on  the  occasion  spoken  of  by  Phelps  and 
Mathews,  and  saw  the  tobacco,  and  he  thought  there  was  but  one 
hogshead  of  lugs,  but  he  does  not  state  that  his  experience  either 
in  working  or  dealing  in  tobacco  was  sufficient  to  enable  him  to 
distinguish  that  which  is  called  lugs  from  that  which  is  called  good 
leaf  tobacco,  and  taking  his  own  account  of  his  experience  on  the 
subject  it  leaves  the  question  in  great  doubt.  But  even  if  it  be 
admitted  that  there  is  some  conflict  in  the  evidence,  still,  as  was 
said  by  this  court,  in  Kirtly  v.  Kirtly,  1  J.  J.  Marsh.  96,  in  a  case 
ex  contractu  when  the  evidence  preponderates  so  decisively  against 
the  verdict  as  it  does  in  this  case,  a  new  trial  would  be  proper. 

The  petition,  on  its  face,  shows  that  appellees  by  their  contract 
had  a  right  to  deliver  one  hogshead  of  lugs,  and  600  pounds  in 
another,  so  that  unless'  there  was  more  than  that  quantity  appel- 
lant would  have  no  right  to  recover  on  that  ground. 

For  the  reasons  stated  in  this  opinion  the  judgment  is  reversed, 
and  the  cause  is  remanded  with  directions  to  award  a  new  trial, 
and  for  further  proceedings  consistent  herewith. 

McPherson  &  CJiamplin,  for  Appellant. 
Phelps,  for  Appellees. 
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Baylor  Jennings  Sr.  v.  N.  G.  Jennings  et  al. 

Assignment  —  Sale  After  Return  Day  of  Property  Levied  on  Before  Return 
—  Attachment. 

The  surrender  of  land  to  the  sheriff  to  be  sold  to  satisfy  an  execution 
which  had  been  returned  "no  property  found,"  where  the  creditor  has 
only  an  equitable  interest  in  the  land,  will  not  operate  as  an  assign- 
ment under  the  statute. 

Venditioni  Exponas. 

Where  a  sheriff  levies  an  execution  on  property  before  the  return  day, 
he  may  sell  it  afterward  without  a  venditioni  exponas. 

Sheriffs  Return  —  Damages  for  Failure  to  Return  Executions. 

It  is  the  duty  of  sheriffs  to  return  all  executions  in  their  hands  within 
the  prescribed  time  after  the  return  day  thereof,  and  for  a  failure  to  do 
so  they  subject  themselves  to  such  damages  as  plaintiffs  might  sustain 
therein. 

Attachment  ^  Set-off. 

A.  brings  suit  against  C.  for  balance  on  a  note  given  by  C.  to  B.,  and 
assigned  to  A.  and  levies  an  attachment  on  the  property  of  C.  In  his 
answer  C.  alleges  that  A.  owes  him  a  note  for  a  sum  greater  than  the 
balance  due  on  the  note  assigned  by  B.  to  A.  and  claims  it  as  a  set-off 
against  the  suit  of  A.  and  no  answer  was  made  to  said  set-off.  Held, 
that  a  judgment  sustaining  the  attachment  of  A.  was  erroneous,  and 
the  set-off  in  the  answer  of  C.  should  have  been  allowed. 

Husband  and  Wife  —  Proceeds  of  Wife's  Property  Invested  in  Lands  Claimed 
by  Husband  —  Equitable  Settlement. 

Where  the  proceeds  of  the  wife's  property  had  been  invested  in  the 
lands  sought  to  be  subjected  to  the  payment  of  the  husband's  debts, 
before  that  can  be  done  a  settlement  shall  be  made  upon  the  wife  suit- 
able to  her  support,  and  if  it  requires  for  that  purpose  the  full  amount 
raised  by  the  sale  of  the  lands  in  question  it  must  be  so  applied. 

APPEAL  FROM  GARRARI>  CIRCUIT  COURT. 
May  31,  1867. 

Opinion  of  the  Court  by  Judge  Peters: 

A.  J.  Jennings  being  indebted  much  beyond  his  ability  to 
pay,  a  number  of  his  creditors  sued  him  with  attachments  in  the 
Garrard  Circuit  Court  in  separate  actions;  these  actions  were 
consolidated  and  heard  together,  and  on  the  first  day  of  Sep- 
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tember,  1866,  a  final  judgment  was  rendered  settling,  finally, 
the  rights  of  a  part  of  those  who  were  prosecuting  actions  against 
him. 

W.  B.  &  S.  Ferrel  recovered  judgment  for  their  debts  for 
which  they  had  sued,  but  they  sought  in  their  petition  to  bring 
the  estate  of  said  Jennings  within  the  operation  of  the  Act  of 
1856,  to  prevent  fraudulent  assignments,  etc.,  1  Rev.  Stat, 
563,  upon  the  ground  that  said  Jennings  being  indebted  far  be- 
yond his  ability  to  pay  had  by  a  writing  surrendered  to  the 
sherifF  of  Garrard  county  a  tract  of  land  which  he  had,  prior 
to  1861,  purchased  under  a  sale  made  by  a  commissioner  by 
virtue  of  a  judgment  of  the  Garrard  Circuit  Court,  and  of  which 
he  was  put  in  possession,  having  paid  all  the  purchase  money, 
but  which  had  never  been  conveyed  to  him,  to  satisfy  a  judgment 
which  George  W.  Denny  had  recovered  against  him  and  others; 
and  under  and  by  means  of  said  surrender  said  sheriff  had  sold 
158  acres,  1  and  33  poles  of  said  land  on  the  23d  day  of  December, 
1863,  which  surrender  they  allege  operated  as  a  transfer  of  his 
whole  estate  to  the  benefit  of  all  his  creditors.  This  relief  was 
refused  by  the  court  below,  and  they  appealed. 

The  petition  was  filed  the  6th  of  August,  1865,  one  year  and 
eiffht  months  after  the  sale  of  the  land  had  been  made  by  the 
sheriff;  but  waiving  the  consideration  of  the  question  whether 
the  right  to  question  the  sale  had  or  not  been  barred  by  time,  we 
do  not  think  the  surrender  of  the  land  by  Jennings  operated  as  a 
transfer  of  his  estate  under  the  act,  supra.  The  act  of  the  Legis- 
lature providing  for  the  subjection  of  equitable  interests  to  sale  in 
satisfaction  of  judgments  at  law  had  not  been  repealed  by  the 
adoption  of  the  Revised  Statutes,  or  any  subsequent  statute,  and 
by  a  return  made  on  Denny^s  execiition  of  "  no  "  property  found 
by  the  sheriff,  he  would  have  had  an  unquestioned  right  to  sub- 
ject his  debtor's  equitable  title  in  the  land  to  the  payment  of  his 
debt  by  a  suit  in  equity,  and  a  surrender  of  it  by  Jennings  to  be 
sold  by  the  sheriff  only  enabled  Denny  to  enforce  the  payment 
of  his  debt  directly,  and  without  a  resort  to  his  suit  in  equity, 
which  he  had  a  right  through  the  aid  of  a  chancellor  to  do.  Xor 
do  we  think  the  long  delay  after  the  levy  to  consummate  the 
sale  can  affect  the  right  of  the  purchaser.  It  is  made  the  duty 
of  sheriffs  to  return  all  executions  in  their  hands  within  the  pre- 
scribed time  after  the  return  day  thereof,  and  for  a  failure  to 
do  so  they  subject  themselves  to  such  damages  as  plaintiffs  might 
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sustain  herein,  hence  for  their  own  protection,  when  they  have 
levied  such  executions  before  the  return  day,  and  fail  to  sell,  they 
may  within  the  prescribed  time  return  them  and  take  out  a 
venditioni  exponas,  commanding  him  to  proceed  with  the  sale,  but 
b^  a  special  enactment  the  Legislature  has  authorized  officers, 
including  sheriffs,  at  any  time  after  the  return  day,  while  the 
original  execution  is  in  his  hands  to  sell  any  property  taken  by 
him  before  the  return  day  in  virtue  thereof  (1  Rev.  Stat  476), 
and  we  cannot  decide  in  view  of  this  act  that  the  sheriff  had  not 
the  power  to  sell  under  the  execution  in  his  hands.  There  is  no 
evidence  that  Anderson  has  any  lien  on  the  land,  and  the  extract 
from  the  report  of  the  master  shows  that  all  the  purchase  money 
was  paid. 

Wherefore,  the  judgment  as  to  W.  B.  &  S.  Ferrell  is  affirmed 
and  appellee  Yontis  will  recover  his  costs. 

In  the  judgment  rendered,  it  is  stated  that  all  the  parties, 
plaintiffs  and  defendants,  pray  an  appeal  and  it  is  granted. 

A.  J.  Jennings  complains  of  the  judgment  sustaining  the  at- 
tachment of  B.  F.  Robinson  against  him. 

Robinson,  in  his  petition,  alleges  that  A.  J.  Jennings  and 
(Mayton  Anderson,  on  the  6th  of  April,  1857,  by  their  note 
promised  to  pay  Robert  Boggs,  twelve  months  thereafter,  $1,000 ; 
that  Boggs  sold  and  delivered  said  note  to  him  for  a  valuable  con- 
sideration and  he  was  then  the  holder  and  owner  thereof,  and 
that  the  amount  thereof  was  just,  due  to  him,  and  unpaid  ex- 
cept $500  paid  14th  of  August^  1859,  and  for  the  residue  after 
crediting  the  note  with  said  $500  of  the  date  aforesaid  he 
prayed  judgment  and  sued  out  an  attachment. 

Jennings  in  his  answer  denies  that  he  owned  said  debt  or  any 
part  thereof,  and  alleges  that  besides  the  $500  admitted  in  the 
petition,  to  have  been  paid  the  14th  of  August,  1859,  he  holds 
a  note  on  appellee  Robinson,  executed  and  due  the  Ist  of  April, 
1859,  for  $587.50,  which  he  exhibits  and  files  as  part  of  his 
answer,  and  pleads  the  same  as  a  set-off  against  the  demand  of 
appellee  and  which  was  made  payable  on  the  day  named  to 
meet  the  payment  of  the  note  sued  on,  Boggs  having  agreed  to 
postpone  the  payment  of  the  note  sued  on,  and  that  appellee 
agreed  to  accept  said  note  in  part  payment  of  the  note  sued  on. 
No  reply  to  said  set-off  was  filed  in  this  action,  but  in  his  answer 
to  Mrs.  N.  G.  Jennings'  petition  Robinson  admits  that  appellant 
holds  said  note  for  $587.50  on  him  and  says  he  is  willing  that  said 
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note  shall  be  credited  on  his  debt.  The  actions  having  been  con- 
Bolidated  it  is  apparent  from  the  admission  of  Robinson  that  on 
the  26th  of  November,  1862,  when  he  instituted  his  action 
nothing  was  due  him,  and  his  attachment  should  not  have  been 
sustained,  and  consequently  the  judgment  sustaining  the  same  was 
erroneous.  But  as  there  is  no  final  judgment  adjudging  to 
whom  a  balance  is  due  as  between  these  parties  this  court  has  no 
jurisdiction  to  settle  that  question,  especially  as  A.  J.  Jennings 
has  not  asked  for  a  judgment  over  against  Robinson,  but  as  the 
judgment  sustaining  Robinson's  attachment  was  erroneous,  it  is 
reversed  and  the  cause  is  remanded  for  further  proceedings  con- 
sistent herewith. 

As  to  the  judgment  in  favor  of  the  Northern  Bank,  in  an 
affidavit  filed  the  24th  of  October,  1862,  two  grounds  for  an 
attachment  are  stated  and  relied  upon.  1.  That  the  defendant, 
A.  J.  Jennings,  had  left  Garrard,  the  county  of  his  residence, 
voluntarily,  and  had  remained  voluntarily  within  the  Confeder- 
ate lines  for  more  than  thirty  days,  and  2.  That  he  so  conceals 
himself  that  legal  process  could  not  be  executed  upon  him.  The 
fact  that  he  left  his  usual  place  of  abode  and  was  within  the 
Confederate  lines  was  such  concealing  himself  as  was  suflScient 
to  sustain  the  attachment  as  was  decided  by  this  court  in  Dunn, 
etc  V,  Satter,  etc,  1  Duv.  342,  and  the  attachment  was  on  that 
ground  if  the  other  had  failed  properly  sustained. 

But  as  the  notes  were  placed  in  Royston's  hands  to  collect  and 
apply  the  proceeds  to  the  payment  of  the  bank  debt,  he  should 
either  have  accounted  for  them  or  their  value,  or  surrendered 
them  into  court,  where  a  proper  and  equitable  disposition  might 
have  been  made  thereof,  and  it  was  erroneous  to  render  judg- 
ment in  the  name  of  the  bank  for  his  benefit  for  the  full  amount 
of  said  debt,  before  some  such  accounting  for  said  notes  had  been 
required  as  herein  indicated.  It  would  be  proper,  however,  upon 
the  return  of  the  cause  for  the  court  below  to  retain  power  over 
his  pro  rata  of  the  proceeds  of  the  sale  of  Jennings'  property  tm- 
til  the  question  as  to  the  notes  placed  in  Royston's  hands  is 
settled.  Wherefore,  said  judgment  is  reversed,  as  it  directs  the 
payment  of  the  debt  originally  to  the  bank,  now  for  the  use  of 
Royston,  and  the  cause  to  that  extent  is  remanded  for  further 
proceedings  consistent  with  this  opinion. 

As  to  the  appeal  of  Baylor  Jennings,  this  appellant  complains 


Jennings  Sk.  v.  Jennings  et  al.  615 

Opinion  of  the  Court. 

of  the  judgment  because  an  allowance  or  settlement  of  $2,500 
was  adjudged  to  Mrs.  N".  G.  Jennings.  It  is  not  controverted 
that  the  land  and  slaves  which  she  inherited  from  her  father  in 
part,  and  which  in  part  he  gave  her,  were  sold  and  a  portion 
of  the  proceeds  to  the  extent  of  the  amount  adjudged  her  were 
applied  to  the  payment  of  the  land  now  sought  to  be  subjected  to 
the  payment  of  appellant  B.  Jennings,  or  to  debts  for  which  h© 
was  bound  as  her  surety. 

The  evidence  preponderates  strongly  to  establish  the  fact  that 
Mrs.  Jennings  only  consented  to  the  sale  of  her  lands  and  slaves 
because  she  had  been  assured  by  her  husband  that  the  proceeds 
should  be  invested  in  what  was  known  as  the  Suter  place,  the 
land  sought  by  these  proceedings  to  be  sold  to  pay  his  debts ;  with- 
out the  sale  of  her  property  he  was  not  able  to  pay  for  that  place, 
and  he  woul^  not  make  the  purchase,  that  it  would  be  best  for 
both,  and  he  would  secure  to  her  the  proceeds  of  her  property  in 
this  land.  The  legal  title  never  was  conveyed  to  him  and  no 
part  of  the  land  was  conveyed  to  her.  Her  husband  when  she 
filed  her  petition  asserting  her  claim,  was  insolvent  greatly  beyond 
his  means  of  payment;  in  order  to  reach  this  land,  and  subject  it 
to  the  payment  of  his  debts,  his  creditors  were  compelled  to  ap- 
peal to  the  chancellor  to  aid  them.  And  before  he  will  do  it,  he 
will  require  out  of  the  means  which  belonged  to  Mrs.  Jennings, 
and  to  which  she  has  a  superior  equity,  that  a  settlement  shall 
be  made  upon  her  suitable  for  her  support,  and  if  it  requires  for 
that  purpose  the  full  amount  raised  by  the  sale  of  her  property 
and  applied  to  the  payment  of  the  land  he  will  so  apply  the  whole. 
This  principle  has  been  repeatedly  recognized  by  this  court. 
And  the  equitable  right  to  a  settlement  we  think  is  clearly  made 
out  in  this  case  by  Mrs.  Jennings.  And  we  think  that  the 
amount  adjudged  to  her  is  as  much  as  she  is,  from  the  evidence, 
entitled  to.  We  regard  her  claim  as  an  equitable  lien  upon  the 
land  for  the  amount  paid  therefor,  out  of  the  money  raised  by 
the  sale  of  her  property,  and  the  sum  adjudged  to  her  is  as  much 
as  she  has  proved  was  so  applied.  Wherefore,  the  judgment  on 
the  appeal  of  Baylor  Jennings,  and  also  on  the  appeal  of  N.  G. 
Jennings  is  affirmed,  and  on  the  appeal  of  A.  J.  Jennings  the 
judgment  as  to  all  the  other  appellees  except  those  herein  expressly 
named  is  affirmed  and  as  to  the  appeals  of  Baylor  Jennings  and 
N.  G.  Jennings  each  party  will  pay  their  own  costs. 
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E.  D.  Prewitt  v.  Henry  Kboop. 

New  Trial  —  Newly-diflcoYered  Evidence. 

The  newly-discovered  testimony  was  parol  and  was  to  the  only  point 
litigated  on  the  trial,  and  consisted  of  statements  made  by  the  party 
on  his  examination  as  a  witness  on  a  public  trial,  and  was  thereby 
rendered  less  difficult  to  discover. 


"  The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  brick  were  bought  by  King,  and  for  his  benefit  and 
use,  and  that  Prewitt  promised  verbally  to  pay  for  them  they  must 
find  for  defendants." 

January  21,  1867. 

Opinion  of  the  Couet  by  Judge  Petebs: 

The  principle  of  law  involved  in  this  controversy  was  correctly 
presented  to  the  jury  in  the  instruction  given,  there  being  but  one, 
and  although  we  might  incline  to  the  opinion  that  the  evidence 
preponderated  against  the  verdict,  still  it  certainly  is  not  so  clearly 
against  the  weight  of  evidence,  which  was  conflicting,  as  to  author- 
ize us  to  reverse  the  judgment  after  the  appellant's  motion  for  a 
new  trial  had  been  overruled  by  the  judge  who  presided. 

The  newly-discovered  testimony  was  parol,  and  was  to  the  only 
point  litigated  on  the  trial.  Moreover,  it  consisted  of  statements 
made  by  the  party  on  his  examination  as  a  witness  in  a  public 
trial,  and  thereby  rendered  less  difficult  to  discover. 

The  judgment  must,  therefore,  be  affirmed. 

S.  Harney  J  for  Appellant. 
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Petee  Lewis  et  al.  v,  Washington  Watson  et  al. 

Appeal  and  Error  —  Final  Jndament. 

Where,  by  the  decree  of  the  chancellor,  the  judgment  is  left  open  to 
a  contingency  or  act  to  be  performed  by  one  of  the  litigants,  it  is  not 
such  a  final  judgment  as  will  give  the  appellate  court  jurisdiction  upon 
appeal. 

APPEAL  FBOM  JEFFEBSON  CEBOUIT  COURT. 
June  1,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

The  purposes  for  which  the  action  in  equity  was  brought  were  to 
have  defined  what  are  the  powers  and  duties  of  the  trustees  under 
the  respective  deeds  of  trust  by  which  the  church  property  is  held, 
and  to  secure  the  true  beneficiaries  therein,  in  the  undisturbed 
enjoyment  of  those  rights,  by  requiring  said  trustees  to  execute 
the  trusts.  By  the  judgment,  it  is  true,  the  church  property  is 
ordered  to  be  delivered  over  as  a  place  of  worship  to  those  of  the 
congregation  who  hold  membership  "  in  the  Methodist  Episcopal 
Church  South,  if  the  Methodist  Episcopal  Church  shall  take 
charge  thereof"  looking  to  this  contingency  or  condition  in  the 
judgment,  and  the  concluding  sentence  by  which  the  chancellor 
retains  the  cause,  and  reserves  the  power  "  to  make  any  other  order, 
or  appropriate  judgment."  We  are  satisfied  that  said  judgment 
is  not  final,  and  over  which  this  court  cannot,  therefore,  take 
jurisdiction. 

The  chancellor  may  at  any  time  change  or  modify  his  judgment, 
and  for  the  redress  of  any  grievances  growing  out  of  this  contro- 
versy his  court  is  the  proper  tribunal  to  apply  to,  and  where  we 
must  assume  all  proper  relief  will  be  granted.  And  this  court 
must  wait  until  that  door  is  finally  closed  before  its  duty  begins. 
Wherefore,  the  original  and  cross-appeals  are  both  dismissed. 

Dembitz  &  Speed,  for  Appellants. 

Harrison  &  Bennett,  for  Appellees. 
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Lex.  &  Big  Sandy  K.  R.  Co.  (Eastern  Division)  v.  Wellis  Fain. 

R&ilroadfl  —  Right  of  Way  —  Use — ^Liahility  of  New  Corporation  —  Lien. 

Appellee  sold  a  right  of  way  over  his  land  to  the  railroad  corporation 
for  $200,  payable  in  two  installments.  He  failed  to  collect  the  amount 
so  due,  and  the  company's  property,  bonds,  etc.,  were  sold  by  order  of 
court,  and  purchased  by  appellants,  a  new  corporation,  organized  under 
a  new  charter  or  act  of  the  Legislature.  Held,  that  the  new  organiza- 
tion cannot  be  made  liable  for  the  debts  of  the  first  organization,  never 
having  assumed  any  of  its  obligations. 

Same  —  Vendor's  Lien  —  Easement. 

The  vendor  having  sold  only  an  easement,  the  legal  title  to  the  land 
being  still  vested  in  himself,  he  cannot  subject  the  land  to  a  vendor's 
lien. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 
June  1,  1867. 

Opinion  of  the  Court  by  Judge  Williams: 

Appellee  sold  the  right  of  way  over  his  land  to  the  original 
company  chartered  as  the  Lexington  &  Big  Sandy  Railroad  Com- 
pany, for  $200,  to  be  paid  in  two  equal  installments ;  having  failed 
to  collect  this  before  the  company  failed  and  its  bonds,  property, 
and  purchases  were  sold  to  appellants,  by  virtue  of  a  decree  of  the 
chancellor,  who  organized  as  a  new  company  under  a:nother  charter 
or  act  of  the  Legislature,  he  cannot  hold  this  new  company  responsi- 
ble for  his  debts  because  he  did  not  sell  the  right  to  the  land  but 
only  a  right  to  use  the  land  for  the  purpose  of  a  railway;  therefore 
he  has  no  vendor's  lien  and  having  no  lien  on  the  land,  because  it 
still  legally  belonged  to  himself  subject  only  to  the  uses  as  con- 
tracted for,  he  can  have  no  claim  against  the  new  company  who 
never  in  any  manner  assumed  to  pay  their  debts.  Wherefore,  the 
judgment  is  reversed  with  directions  to  dismiss  plaintiff's  petition 
against  appellants. 

Dulin,  for  Appellant. 

D.  K,  Weis,  for  Appellee. 
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\Vm.  L.  Sibly  t\.  Jas.  W.  Aemstkono. 

Judgment  —  Motion  for  New  Trial  —  Surprise. 

WTienever  by  the  fault  of  the  plaintiff  or  other  cause  of  surprise  to 
the  defendant,  which  he  could  not  by  ordinary  prudence  have  discovered 
and  avoided,  the  presumption  is  strong  that  an  unjust  judgment  has 
been  rendered  and  the  court  on  application  made  at  the  same  term, 
within  the  exercise  of  a  sound  and  just  discretion,  will  set  aside  the 
judgment  and  permit  defense  to  be  made,  if  a  sufficient  defense  be  dis- 
closed. 

Plaintiff  by  agreement  with  defendant  proposed  and  conditionally  en- 
tered into  an  agreement  to  comprise  his  claim  upon  the  execution  and 
delivery  by  defendant  of  three  notes  of  $50  each  with  a  mortgage  to 
secure  them  on  the  property  attached.  The  notes  and  mortgage  were 
executed  and  delivered  by  defendant,  and  plaintiff  did  not  return  them 
during  the  term  of  court,  but  proceeded  with  the  action  and  took  judg- 
ment by  default:  Held,  that  such  condition  of  facts  will  justify,  upon 
proper  motion  and  affidavit,  the  setting  aside  of  the  judgment  and  de- 
fendant allowed  to  defend  the  action. 

APPEAL  FEOM   BRACKEN   CIRCUIT   COURT. 
June  21,  1867. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  judgment  was  rendered  on  the  30th  of  August,  and  the 
application  to  set  it  aside  and  permit  the  defendant  to  put  in  his 
defense  was  made  on  the  1st  of  September,  1866,  and  during  the 
same  term.  The  affidavit  of  the  appellant,  offered  to  be  filed,  set 
forth  substantially  that  after  the  institution  of  the  suit  the  plain- 
tiff proposed  and  conditionally  entered  into  an  agreement  to  com- 
promise his  claim  upon  the  execution  and  delivery  by  the  appellant 
of  three  notes  of  $50  each  with  a  mortgage  to  secure  them  on  the 
attached  property,  and  that  the  notes  and  mortgage  were  made  and 
delivered,  to  be  retained  in  satisfaction  of  the  claim  or  returned 
to  appellant,  and  the  appellee  not  having  returned  the  notes  and 
mortgage  the  appellant  believed  them  to  have  been  accepted  and 
the  controversy  settled  thereby,  and  that  he  was  thus  deceived  and 
prevented  from  defending  the  action. 

It  is  a  well-settled  principle  that  whenever  by  the  fault  of  the 
plaintiff  or  other  cause  of  surprise  to  the  defendant,  which  he  could 
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not  by  ordinary  prudence  have  discovered  and  avoided,  the  pre- 
sumption is  strong  that  an  unjust  judgment  has  been  rendered,  the 
court,  on  application  made  at  the  same  term  within  the  exercise 
of  a  sound  and  just  discretion,  will  set  the  judgment  aside  and 
permit  defense  to  be  made  if  a  sufficient  defense  be  disclosed. 

The  affidavit  not  only  states  facts  which,  if  true,  constitute 
grounds  for  discharging  the  attachment,  but  discloses  prima  facie 
at  least  a  good  defense  to  the  action,  as  the  acceptance  of  the  mort- 
gage to  secure  even  a  smaller  sum  than  the  original  debt  consti- 
tuted a  sufficient  consideration  for  the  alleged  agreement,  and 
although  the  defense  is  imperfectly  presented  in  the  answer  ten- 
dered, regarding  the  motion  as  based  on  both  the  affidavit  and 
answer,  it  should,  in  our  opinion,  have  been  sustained,  and  an 
opportunity  allowed  to  defend  the  action. 

The  judgment  is,  therefore,  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Harlan,  Appellant. 

Armstrong,  Appellee. 


Swan's  Admb.  v.  Vaughn  et  al. 

Pleading  —  Amended  Answer  —  Court's  Discretion. 

A  defendant  may  set  forth  as  many  grounds  of  defense  as  he  may 
have,  and  when  he  fails  on  the  first  defense  set  forth,  he  has  a  right  to 
rely  upon  any  other  grounds  which  he  might  have,  and  under  the  liberal 
provisions  of  Section  161,  Civil  Code,  there  is  no  abuse  of  sound  discretion 
in  the  court  below  in  permitting  a  second  or  amended  answer  to  be  filed. 

New  Trial  —  Waiver  of  —  Exceptions  to  Ruling  of  Cotrt. 

In  order  for  the  appellant  to  avail  himself  on  appeal  of  errors  com- 
mitted in  the  lower  court  in  .refusing  to  allow  counsel  to  comment  on  the 
answers  of  defendant  to  the  jury,  such  errors  must  be  embraced  in  a 
written  application  for  a  new  trial  at  the  time  of  making  the  motion. 
Section  372,  Civil  Code. 

APPEAL  FROM  MAEION  CIBCUIT  COUET. 
June  19,  1867. 

Opinion  of  the  Court  by  Judge  Peters: 

This  action  was  brought  by  appellant  against  appellees  on  their 
written  obligation  to  pay  to  appellant's  intestate  $1,796.86,  money 


Swan's  Admr.  v.  Vaughn  et  al.  621 

Opinion  of  the  Court. 

borrowed  for  the  firm  of  Swan  &  Vaughn,  which  firm  was  composed 
of  the  payee  and  Vaughn,  one  of  the  payors. 

The  first  trial  resulted  in  a  judgment  for  appellees,  which  ap- 
pellant by  an  appeal  to  this  court  reversed,  whereupon  the  cause 
was  remanded  to  the  court  below  with  directions  to  award  a  new 
trial  and  for  further  proceedings  consistent  with  the  opinion  de- 
livered in  the  case. 

Upon  the  return  of  the  cause  to  that  court  appellees  filed  another 
answer  containing  matters  of  defense  altogether  different  and  dis- 
tinct from  those  set  up  in  the  original  answer.  After  this  ad- 
ditional answer  had  been  filed  appellant  moved  to  strike  it  from 
the  record,  which  motion  the  court  overruled,  and  he  excepted  to 
the  opinion  of  the  court.  Subsequently,  appellant  demurred  to 
said  answer,  and  to  so  much  thereof  as  presented  a  set-off  to  his 
demand ;  the  demurrer  was  sustained  and  overruled  as  to  the  resi- 
due thereof,  and  upon  the  issues  thus  made  up  by  the  pleadings 
the  parties  went  to  trial,  and  appellant  having  failed  to  recover  a 
verdict  and  judgment  for  the  amount  claimed  by  him  has  again 
brought  the  case  to  this  court. 

It  is  insisted  that  the  court  erred  in  permitting  the  last  answer, 
which  may  be  regarded  as  an  amendment  to  the  former  one,  to  be 
filed. 

By  subdivision  4,  section  125,  Civil  Code,  a  defendant  may  set 
forth  as  many  grounds  of  defense  as  he  may  have;  and  when  it 
became  apparent  to  appellee  that  the  first  defense  relied  upon 
could  not  be  available  he  had  a  right  to  rely  upon  any  other  grounds 
which  he  might  have,  and  this  right  was  recognized  by  the  man- 
date of  this  court  in  ordering  a  new  trial  to  be  awarded.  The 
amendment  was  filed  before  the  commencement  of  the  trial  after 
the  return  of  the  cause;  it  is  not  contradictory  to  anything  con- 
tained in  the  original  answer;  seemed  to  be  necessary  in  further- 
ance of  justice,  and  under  the  liberal  provision  for  amending 
pleadings  of  section  161,  Civil  Code,  there  was  no  abuse  of  sound 
discretion  in  the  court  below  in  permitting  the  second  or  amended 
answer  to  be  filed. 

The  next  imputed  error  complained  of  is  that  appellant  was  not 
permitted  to  read  and  comment  upon' the  two  answers  to  the  jury 
in  the  argument.  Whether  the  ruling  of  the  court  on  that  subject 
was  erroneous  and  prejudicial  to  him  we  apprehend  is  not  properly 
before  us  for  judicial  determination. 
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Section  372,  Civil  Code,  provides  that  an  application  for  a  new 
trial  must  be  made  by  motion  upon  written  grounds,  filed  at  the 
time  of  making  the  motion,  etc. 

The  grounds  upon  which  the  application  for  a  new  trial  was 
made  in  this  case  are  in  the  following  language: 

"  First.  The  verdict  of  the  jury  in  this  case  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law. 

"  Second.  The  jury  erred  in  assessing  the  amount  to  recovery, 
the  same  being  too  small." 

Giving  to  these  reasons  for  a  new  trial  the  most  comprehensive 
interpretation  that  the  language  will  admit,  and  they  cannot  be 
construed  to  embrace  the  imputed  error  of  the  court  in  refusing 
to  permit  appellant's  counsel  to  read  to  the  jury  and  comment 
upon  the  two  answers,  and  having  failed  to  state  this  as  a  distinct 
ground  for  a  new  trial,  the  attention  of  the  court  to  it  in  that 
way,  it  must  be  regarded  as  waived. 

No  error  is  perceived  in  giving  or  refusing  instructions  prej- 
udicial to  appellant  and  the  verdict  of  the  jury  conforms  to  the 
preponderance  of  the  evidence. 

Wherefore,  the  judgment  is  affirmed. 

Judge  Hardin  did  not  sit. 

Woods,  for  Appellant. 
Rountree  &  Fogle,  for  Appellees. 
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L.  B.  OvEBBY  V.  N.  C.  Pbnyilian  et  al. 

Injunction  —  Process  to  Revive  —  Dissolution. 

The  dissolution  of  an  injunction  on  a  petition  for  a  new  trial  cannot 
be  revived  by  the  appellate  court  until  the  appellant  shall  have  ob- 
tained an  order  from  the  court  below  to  stay  the  dissolution  for  such 
time  as  will  enable  him  to  obtain  an  order  from  the  appellate  coiurt  to 
reinstate  same.  The  dissolution  must  stand  imtil  the  petition  for  a  re- 
hearing after  the  adjournment  of  the  term  of  court  at  which  the  judg- 
ment was  rendered  .is  finally  disposed  of,  and  imtil  this  is  done  the 
appellate  court  has  no  jurisdiction  of  the  case. 

APPTSAT.  FBOM    CAXDWELL   CIBCUIT   COUBT. 
June  8^  1867. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

Whether  the  judgment  of  $37.50  obtained  by  appellee  Peny- 
man  against  appellant  on  his  oflFset  can  be  modified  ultimately  by 
this  proceeding,  which  is  a  petition  for  a  new  hearing  after  the 
adjournment  of  the  term  at  which  the  judgment  was  rendered,  we 
will  not  intimate,  nor  whether  a  motion  made  in  proper  time  to 
correct  the  judgment  as  a  misprision  would  have  reached  the 
error  complained  of. 

It  is  quite  probable  that  the  items  in  the  offset  for  over 
$100  are  the  same  as  the  credits  given  by  Overby  on  Peny- 
man's  account  with  him,  and  if  so  it  is  quite  unjust  for 
Penyman  to  get  credit  therefor  and  then  again  get  the  bene- 
fit thereof  by  way  of  offset,  but  Overby  should  have  replied  to 
Penyman's  offset;  it  seems  from  the  record  he  offered  to  do  so, 
but  this  reply  was  not  made  part  of  the  record;  therefore,  we 
cannot  determine  that  it  presented  any  defense  to  the  offset 

The  dissolution  of  the  injunction  on  appellant's  petition  for 
a  new  trial  cannot  now  be  revived;  he  should  have  obtained  an 
order  from  the  court  to  stay  the  dissolution  for  twenty  days  that 
an  application  to  one  of  the  judges  of  this  court  to  reinstate  it 
might  have  been  made,  but  having  failed  to  do  this  the  dissolution 
must  stand  until  the  petition  is  finally  disposed  of,  and  until  this 
is  done  this  court  has  no  jurisdiction  of  the  case.  We  cannot  re- 
vise the  first  judgment  until  this  petition  for  a  new  trial  is  dis- 
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posed  of,  so  there  is  nothing  in  the  record  now  subject  to  revision 
in  the  present  posture  of  aflFairs.  Wherefore,  the  appeal  is  dis- 
missed. 

Calvert,  for  Appellant. 

Harlan,  for  Appellee. 


COMMOWWEAI^TH   V.   H.    M.    StBLL. 

Criminal  Law — Selling  Intoxicating  Liquor  to  Minor  —  Landlord's  Liability. 
The  Belling  of  liquor  to  a  minor  without  the  written  order  of  his 
parent,  guardian,  etc,  is  a  personal  offense  by  the  one  who  actually  sells, 
and  does  not  make  the  landlord  liable  unless  it  can  be  proven  by  suffi- 
cient evidence  that  he  knew  of,  or  authorized,  or  assented  to  it. 

APPEAL  PBOM  NICHOLAS  CIBOUIT  OOUE.T. 
June  11,  1807. 

Opinion  of  the  Coukt  by  Judge  Williams  : 

The  selling  of  liquor  to  a  minor  without  the  written  order  of  his 
parent,  guardian,  etc,  is  a  personal  offense  by  the  one  who  actually 
sells,  and  does  not  make  the  landlord  liable  unless  it  can  be  pre- 
sumed from  the  evidence  he  knew  of,  or  authorized,  or  assented 
to  it 

The  selling  as  proved  was  by  the  barkeeper  and  the  evidence 
does  not  authorize  the  inference  that  the  defendant  authorized, 
approbated,  or  knew  of  it. 

Wherefore,  the  judgment  is  affirmed. 
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Jacob  Keebleb  v.  Sebastian  Kauffman. 

Vendor  —  Executory  Contracts  —  Enforcement  of  Specific  Execution. 

To  entitle  a  vendor  of  real  estate  by  executory  contract  to  a  judg- 
ment in  rem,  and  an  enforcement  of  his  lien,  he  must  allege  that  he  has 
the  legal  title  to  the  property  sold  or  will  acquire  it  and  be  able  to 
convey  the  same  to  the  vendee  and  should  make  him  a  party  and  show 
himself  able  to  convey  the  same  in  proper  time — this  being  necessary 
to  entitle  him  to  a  specific  execution — and  also  upon  a  sale  of  the  prop- 
erty being  adjudged  to  assure  bidders  that  by  the  purchase  they  will 
acquire  a  complete  title  to  the  property. 

APPEAL    FBOM    OBAVES    CIBCUIT    COUBT. 
June  0,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

It  has  been  repeatedly  held  by  thia  court  that  to  entitle  a 
vendor  of  real  estate  by  executory  contract  to  a  judgment  in  rem, 
and  an  enforcement  of  his  lien,  he  must  allege  that  he  has  the 
legal  title  to  the  property  sold,  or  will  acquire  it  and  be  able  to 
convey  the  same  to  the  vendee,  and  should  make  his  vendor  a 
party  and  show  himself  able  to  convey  the  same  in  proper  time  — 
this  is  necessary  to  entitle  him  to  a  specific  execution  —  and  also 
upon  a  sale  of  the  property  being  adjudged  to  assure  bidders  that 
by  the  purchase  they  will  acquire  a  complete  title  to  the  property. 

In  this  case  these  requirements  are  not  only  not  complied  with, 
but  the  petition  shows  on  its  face  that  he  was  not  invested  with 
the  legal  title  to  the  half  of  the  property  which  he  had  constructed 
to  sell  and  which  he  was  seeking  to  subject  to  his  alleged  lien,  and 
failed  to  allege  that  all  the  purchase  money  was  paid  by  him  there- 
for and  to  make  his  vendor  a  party  to  his  action. 

Appellee  does  not  allege  in  his  petition  that  the  interest  sold 
by  him  will  be  insufficient  to  pay  the  amount  due  him,  nor  state 
facts  sufficient  to  authorize  the  sale  of  the  interest  of  appellant 
in  the  property.  Whether  or  not  he  might  be  entitled  to  a 
judgment  for  a  sale  of  the  joint  interest  of  appellant  owned 
prior  to  the  sale  by  appellee  of  his  interest  we  need  not  now  de- 
cide, as  the  facts  stated  in  the  petition  in  this  case  do  not 
authorize  such  a  judgment. 
40 
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As,  therefore,  the  judgment  rendered  was  wholly- unauthorized 
by  the  pleadings  and  as  the  plaintiff  below  was  tbe  purchaser, 
the  judgment  for  the  sale  is  reversed,  the  sale  is  set  aside,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 


Rodma/n,  for  Appellant. 
Eeehler,  for  Appellee. 


Thos.  Satebly  and  Wife  v.  Nathaniel  Thompson. 

Dower  and  curtesy  —  Possession  by  Husband  After  Death  of  Wife  —  De- 
scent and  Distribution. 

Evidence  shows  that  the  husband  and  wife  after  their  marriage  did 
not  live  in  the  county  in  which  the  land  of  the  wife  was  situated,  dur- 
ing the  life  of  the  wife.  Held,  that  as  the  husband  never  had  poasession 
of  the  land  during  the  life  of  the  first  wife,  he  could  not  claim  the 
curtesy,  and  a  subsequent  entry  and  possession  by  him  would  inure  only 
to  the  benefit  of  the  heir  of  the  deceased  wife. 


APPEAL  FEOM  GREENUP  CIRCUIT  COURT. 
June  29,  1867. 

Opinion  of  the  Court  by  Judge  Williams: 

We  regard  the  evidence  and  circumstances  as  largely  preponder- 
ating against  the  probability  that  Mrs.  Crutcher,  the  mother  of 
appellant  Elizabeth,  and  her  husband  or  either  of  them  were  in 
Greenup  county  after  their  marriage  and  before  her  death. 

Appellants,  Elizabeth's  mother  and  father,  were  married  in  the 
spring  of  1835,  and  she  was  bom  in  February,  1836 ;  her  mother 
continued  in  a  feeble  state  of  health  until  her  death  in  the  follow- 
ing August. 

Crutcher  says  neither  he  nor  his  first  wife  were  in  Greenup 
after  their  marriage  up  to  her  death  and  he  is  corroborated  in  this 
by  another  witness ;  he,  therefore,  never  had  possession  of  the  land 
in  controversy  during  the  life  of  his  first  wife  and,  therefore,  had 
no  curtesy;  his  interest  expired  with  the  death  of  his  wife  and 
the  title  and  right  of  possession  descended  to  appellant  Elizabeth 
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as  only  heir  to  her  deceased  mother;  her  father's  subsequent  pos- 
session and  renting  inured  to  her  benefit  and  gave  him  no  estate 
in  the  land ;  judgment  should  have  been  in  favor  of  appellants  for 
a  recovery  of  the  land,  wherefore  it  is  reversed  with  directions  for 
further  proceedings  as  herein  indicated. 

Phister,  for  Appellant. 

Harlan  &  Dulm,  for  Appellee. 


James  Bbanaugh  &  Son  v.  Eobebt  Mills. 

Demurrer  —  Pleading  —  Ordinary  Diligence  —  Suspension  of  Courts  by  Legis- 
lative Acts. 

Where  the  holder  of  a  note  fails  to  bring  suit  upon  same  during  the 
life  of  the  obligor,  he  is  ordinarily  held  to  be  guilty  of  negligence.  But 
where  the  Legislature  suspends  for  a  given  period  all  laws  requiring 
Circuit  Courts  to  be  held  for  the  trial  of  causes,  and  during  this  sus- 
pension the  obligor  dies,  the  holder  of  the  note  is  not  held  to  be  guilty 
of  negligence  and  a  lack  of  diligence  in  prosecuting  his  cause  should  he 
fail  to  bring  an  action  on  the  note  imtil  after  the  death  of  the  obligor. 
A  demurrer  to  an  original  and  amended  bill  should,  therefore,  have  been 
overruled. 

APPEAL  FEOM  CHRISTIAN  CIBCUIT  COUET. 
June  1,  1867. 

Opinion  of  the  Coxiet  by  Judge  Haedin  : 

The  appellants,  as  plaintiffs  in  the  court  below,  brought  this  suit 
against  the  appellee,  Kobert  Mills,  to  recover  upon  his  alleged 
liability  as  survivor  of  Thomas  Hall,  deceased,  on  their  assign- 
ment of  a  promissory  note  on  C.  E.  Merriwether  for  $1,800,  dated 
the  24th  of  September,  1860,  and  payable  eight  months  thereafter 
to  said  Mills,  who  assigned  it  to  the  firm  of  Hall  &  Mills,  consist- 
ing of  said  Hall  and  himself,  who  assigned  it  to  the  appellants. 
The  petition  exhibits  a  transcript  of  a  suit  by  the  appellants 
brought  on  the  9th  of  February,  1863,  on  the  note  in  the  Christian 
Circuit  Court,  against  E.  G.  Sebree,  as  administrator  of  Merri- 
wether (alleged  to  have  died  in  December,  1861),  and  also  ex- 
hibits the  proceedings  and  record  of  a  suit  of  said  administrator 
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against  said  Merriwether's  heirs  and  creditors  by  which  it  ap- 
pears, that  although  Merriwether  died  possessed  of  an  estate 
amounting  to  $34,659.48,  he  was  so  much  involved  that  his  gen- 
eral creditors  could  only  receive  in  the  distribution  of  his  estate 
seven  and  three-quarters  cents  upon  the  dollar  of  their  demands. 
It  further  appears  that  the  administrator,  Sebree,  resided  in  Todd 
county,  which  was  the  county  of  the  intestate's  late  residence,  and 
in  which  the  administration  was  granted,  and  that  before  judg- 
ment was  obtained  in  the  suit  in  the  Christian  Circuit  Court  the 
administrator  had  filed  his  petition  against  the  appellants  and 
other  creditors  of  Merriwether  in  the  Todd  Circuit  Court  for  a 
settlement  and  distribution  of  the  estate  of  Merriwether,  as  an 
insolvent  estate.  It  also  appears  that  in  the  suit  in  the  Christian 
Circuit  Court  the  appellants  obtained  a  judgment  against  said 
administrator  on  the  31st  day  of  March,  1863,  on  which  an  exe- 
cution was  issued,  directed  to  and  received  by  the  sheriff  of 
Christian  county  on  the  18th  day  of  April,  1863,  which  was  re- 
turned indorsed  in  substance,  "  no  property  found."  It  further 
appears  that  the  Christian  Circuit  Court  being  held  before  that 
of  Todd  county,  the  appellants  by  suing  in  Christian  were  enabled 
to  obtain  judgment  sooner  than  they  could  have  done  in  Todd 
county. 

The  court  having  sustained  a  demurrer  to  the  petition  the  ap- 
pellants filed  an  amended  petition,  alleging  that  from  the  maturity 
of  said  note  till  the  time  of  said  Merriwether's  death  he  was  a 
resident  of  Todd  county,  and  that  during  that  time  no  Circuit 
Court  was  held  in  Todd  county.  That  by  an  act  of  the  Legislature, 
approved  May  24,  1861,  all  the  courts  of  the  Commonwealth 
were  suspended  until  the  1st  day  of  January,  1862,  and  that  the 
fall  tenn  of  the  Todd  Circuit  Court  was,  moreover,  suspended  on 
account  of  the  occupancy  of  the  county  by  the  military  forces  of 
the  so-called  Confederate  States,  and  that  no  judgment  could  have 
been  obtained  against  Merriwether  in  his  lifetime  on  the  note  in 
Todd  county,  or  any  other  county  in  Kentucky.  That  Sebree  was 
appointed  the  administrator  of  Merriwether  on  the  23d  day  of 
April,  1802,  and  was  then,  and  continued  to  be,  a  resident  of  Todd 
county,  but  that  all  the  personal  estate  and  most  of  the  real  estate 
of  Merriwether  was  in  Christian  county,  and  that  the  execution 
Avas  issued  on  the  judgment  in  the  Christian  Circuit  Court  "  as 
soon  as  the  clerk  and  deputies  thereof  could  issue  the  same,  and 
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the  business  of  said  office  would  permit,  there  being  a  large  num- 
ber of  executions  to  issue  after  said  term."  The  amended  petition 
contains  many  other  averments  not  deemed  necessary  to  be  here 
recited. 

A  demurrer  being  also  sustained  to  the  amended  petition,  and 
the  plaintiflFs  failing  further  to  plead,  a  judgment  was  rendered 
for  the  defendant,  from  which  this  appeal  is  prosecuted. 

By  an  act  of  the  Legislature,  approved  March  1,  1860  (2  Stan- 
ton's Rev.  Stat.  741),  it  is  provided  that  the  Circuit  Court  for 
Todd  county,  wherein  Merriwether  resided,  should  thereafter  be 
held,  commencing  on  the  third  Mondays  in  April  and  October, 
and  by  the  same  act,  the  terms  of  the  Christian  Circuit  Court 
are  fixed  to  commence  on  the  third  Mondays  in  March  and  Sep- 
tember. But  by  an  act  approved  May  24,  1861,  all  laws  requiring 
Circuit  Courts  to  be  held  in  this  State,  except  for  the  trial  of 
causes,  other  than  actions  for  debt,  were  repealed  until  the  1st 
day  of  January,  1862.  This  act  took  effect  on  the  very  day  of 
the  maturity  of  the  note,  and  continued  in  force  till  after  the 
death  of  Merriwether,  and  would  certainly  have  prevented  the 
recovery  of  a  judgment  against  Merriwether  if  suit  had  been 
brought  on  the  note. 

While  it  is  true,  as  repeatedly  held  by  this  court,  that  the 
assignee  must  use  due  diligence  in  commencing  and  prosecuting 
his  suit,  as  well  as  in  enforcing  his  judgment  when  obtained,  and 
to  do  so,  should,  as  a  general  rule,  bring  suit  to  the  first  term  of 
the  court  at  which  he  can  obtain  judgment,  as  was  said  by  this  court 
in  Taylor,  etc.  v.  Daniel,  9  B.  Mon.  55,  "  it  never  has  been  held 
that  the  assignee  was  bound  to  use  all  possible  diligence  in  his 
remedy  against  the  obligor,  but  only  such  diligence  as  a  man  of 
ordinary  prudence  would  use  in  the  collection  of  his  debts."  And 
inasmuch  as  to  have  brought  suit  against  Merriwether,  at  any  time 
while  he  lived,  after  the  maturity  of  the  note  could  not  have  en- 
abled the  appellants  to  obtain  a  judgment  against  him,  and  as 
the  reason  which  ordinarily  exists  for  requiring  suit  to  be  brought 
to  the  first  term  at  which  the  assignee  could  sue  did  not  exist  in 
this  case,  we  think  there  was  no  want  of  diligence  in  not  suing 
Merriwether  in  his  lifetime.  Nor,  regarding  the  statements  of 
the  petition  and  amended  petition  as  true,  as  they  are  admitted 
to  be,  on  demurrer,  do  we  perceive  any  such  a  want  of  diligence 
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on  the  part  of  the  appellants  afterward  as  to  release  the  assignor 
of  the  note. 

Wherefore,  the  judgment  sustaining  the  demurrer  and  dismiss- 
ing the  petition  is  reversed,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 


Stites  &  Bullitt,  for  Appellants. 
Phelps  dc  Campbell,  for  Appellee. 


J.  P.  McIntibe  v.  Wm.  H.  James  and  C.  C.  Mabtin. 

Fraudulent  Conveyance  —  Delivery  of  Goods  —  Contracts  —  Sales. 

While  the  sale,  if  hona  fids,  of  tobacco  in  August^  for  future  delivery, 
it  not  then  being  in  such  state  as  could  be  delivered,  would  not  be  in- 
valid on  account  of  such  nondelivery,  yet  if  left  several  months  after  it 
might  reasonably  have  been  turned  over  to  the  purchaser,  becomes  a 
badge  of  fraud  on  creditors,  especially  where  strengthened  by  a  subse- 
quent levy  by  the  vendee  and  the  waiving  of  advertisement  of  the  sher- 
iff by  the  vendor's  representative,  and  the  sale  of  the  whole  amount  of 
the  tobacco,  worth  some  $250,  for  the  paltry  sum  of  $50,  no  one  being 
present  at  the  sale  but  the  sheriff,  defendant,  and  agent  of  the  execution 
creditor. 

Same  —  Bona  Fide  Sale. 

When  there  are  badges  of  fraud  established  by  the  plaintiff,  it  de- 
volves upon  the  defendant  to  rebut  these  by  establishing  a  bona  fide  sale 
upon  a  valuable  consideration  actually  paid. 


APPEAL  FROM  MUHLENBURO  CIRCUIT  COURT. 
June  12,  1867. 

Opinion  of  the  Court  by  Judge  Williams: 

Although  the  sale  of  the  tobacco  by  James  to  Martin  in  the 
month  of  August  if  bona  fide  would  not  be  rendered  invalid  by 
reason  of  its  nondelivery,  as  it  was  not  then  in  a  situation  of  de- 
livery, yet  its  remaining  there  for  several  months  after  it  might 
reasonably  have  been  delivered  becomes  a  badge  of  fraud,  which 
is  strengthened  by  the  subsequent  levy  of  the  execution  in  favor 
of  N.  W.  Martin,  administrator  of  Eice,  against  James,  who 
waived  any  advertisements  by  the  sheriff  and  then  procured  the 
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whole  crop  of  2,500  pounds,  worth  some  $10  per  hundred,  to  be 
sold  for  lees  than  $50,  when  no  one  was  present  but  the  sheriff, 
defendant  James,  and  the  agent  of  C.  C.  Martin. 

Martin  proves  that  the  sale  made  in  August  was  reduced  to 
writing,  and  that  the  consideration  recited  was  some  $280  or 
more,  but  this  wituess  nor  any  other  saw  any  money  paid;  there 
was  something  then  said  as  to  some  money  having  been  previously 
paid  by  Martin  for  James,  and  of  his  being  security  for  him  to 
Ender,  but  the  fact  of  payment  or  securityship  is  not  otherwise 
established. 

There  are  but  few  instances  of  fraudulent  conveyance  in  which 
the  evidence  is  not  quite  as  imposing  to  uphold  the  sale  as  in  this 
instance.  When  there  are  badges  of  fraud  established  by  the 
plaintiff,  as  in  this  instance,  it  then  behoves  the  defendant  to 
rebut  these  by  establishing  a  bona  fide  sale  upon  valuable  con- 
sideration actually  paid. 

There  is  no  reliable  evidence  of  payment  by  Martin  for  James, 
except  the  nominal  amount  bid  at  the  execution  sale;  if  he  paid 
money  for  James  or  as  his  surety  certainly  it  is  susceptible  of 
proof,  at  least  we  must  so  presume  in  the  absence  of  any  reasons 
assigned  to  the  contrary ;  besides  if  the  tobacco  was  bonafidely  the 
property  of  Martin  he  had  an  ample  remedy  by  law  without  re- 
moving it  in  disregard  of  law  and  the  rights  of  the  execution 
creditors  who  then  had  it  levied  on. 

The  sheriff  having  levied  on  the  tobacco  for  other  execution 
creditors  of  James,  who  had  executed  indemnifying  bonds,  he  held 
a  special  property  in  it  which  authorized  him  to  sell,  and  before 
Martin  can  escape  responsibility  for  his  acts  he  must  at  least 
establish  his  right  by  as  strong  evidence  as  it  would  have  taken 
for  a  recovery  upon  these  indemnifying  bonds. 

The  weight  of  evidence  as  now  presented  so  far  from  authoriz- 
ing a  recovery  by  Martin,  in  a  proceeding  on  these  bonds,  would 
have  been  against  him  and  palpably  so. 

Wherefore,  the  judgment  is  reversed  for  a  new  trial  and  further 
proceedings. 

Hay,  for  Appellant. 

Richetts,  for  Appellees.  •  -J 
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D.  McAlister  v.  Ann  D.  McAlistee. 

Divorce  —  Alimony  —  Attorney's  Fees  —  Cost. 

In  a  wife's  suit  against  her  husband  for  alimony  and  divorce,  he  is 
by  statute  bound  to  pay  a  reasonable  compensation  to  her  attorneys  as 
a  part  of  the  cost. 

In  defending  a  subsequent  suit  by  the  husband  against  the  wife  for 
divorce  an  additional  compensation  to  her  attorney  should  be  restricted 
alone  to  the  value  of  his  services  rendered  in  defending  that  suit. 


APPEAI.   FROM   JEFFERSON   CIRCUIT   COURT. 
February  2,  1867. 

Opinion  of  the  Court  by  Judge  Peters: 

From  the  record  before  us  it  appears  that  an  appeal  had  been 
prosecuted  from  the  court  below  to  this  court  by  appellant  from  a 
judgment  against  him  in  favor  of  appellee,  and  that  she  was  al- 
lowed $500  out  of  his  estate  as  a  support,  payable  in  quarter-yearly 
installments  of  $125  each,  and  a  judgment  was  rendered  against 
him  in  the  court  below  for  several  unpaid  installments,  and  the 
cause  was  retained  on  the  docket  as  is  stated  in  the  judgment  "  to 
make  all  necessary  orders  during  the  life  of  defendant  upon  the 
plaintiff  and  his  estate  as  the  several  installments  may  from  time 
to  time  become  due  and  payable,  and  to  make  all  proper  orders 
relative  to  the  payment  of  costs,  when  the  commissioner's  report 
under  a  reference  ordered  in  this  cause  shall  be  made." 

The  master  subsequently  reported  that  $250  would,  according 
to  the  evidence,  be  a  reasonable  fee  for  the  attorney  of  appellee 
in  the  case.  To  this  report  exceptions  were  taken  by  her  attorney, 
and  the  subject  was  again  referred  to  the  master,  who  in  a  second 
report  stated  that  $350  -would  be  a  reasonable  fee  to  Messrs. 
Roberts  and  Speed  for  appellee  and  returned  the  evidence  taken 
before  him  on  the  subject  of  the  fee  with  his  report;  judgment  was 
rendered  for  the  last  named  sum,  of  which  appellant  now  com- 
plains. 

By  the  admission  of  appellee's  attorneys  in  the  record  it 
appears  that  appellant  had  before  the  rendition  of  the  judg- 
ment now  complained  of  paid  by  order  of  the  chancellor  to  her 
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or  her  attorneys  $900  as  fees  for  services  rendered  by  them  for 
her  in  this  litigation;  that  certainly  seems  to  us  to  be  a  very 
liberal  allowance,  and  should  be  regarded  as  full  compensation, 
or  rather  the  full  amount  that  appellant  should  be  required  to 
pay  for  the  whole  of  their  services  touching  the  allowance  to  ap- 
pellee for  her  support,  and  in  this  application  for  an  additional 
judgment  for  compensation  to  her  attorneys,  the  inquiry  should 
be  limited  to  what  their  services  were  worth,  or  what  would  be  a 
reasonable  fee  for  them,  in  defending  the  action  brought  by  ap- 
pellant against  appellee  for  a  divorce.  In  her  action  against 
appellant  for  alimony  and  divorce  he  was,  under  the  statute, 
bound  to  pay  a  reasonable  compensation  to  her  attorneys  as  a  part 
of  the  costs,  and  as  the  amount  paid  was  in  our  judgment  liberal, 
any  additional  compensation  should  be  restricted  alone  to  the 
value  of  the  service  rendered  by  counsel  in  defending  the  subse- 
quent suit  of  appellant  for  a  divorce  from  appellee,  which  under 
the  statute,  he  was  entitled,  and  but  little  should  be  allowed,  much 
less  than  was  allowed  by  the  judgment.  And  as  the  inquiries 
of  the  master  were  not  directed  to  that  branch  of  the  litigation 
exclusively,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  that  further  proceedings  be  had  consistent  here- 
with, and  as  the  parties  were  divorced  a  vinculo,  appellant  will 
be  entitled  to  costs  in  this  court. 

Harrison  &  Bennett,  for  Appellant. 

Speed  &  Roberts,  for  Appellee. 
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Opinion  of  the  Oourt 


S.  EoBEBTs  et  al.  v.  M.  Dusbson. 

Surety  for  Harried  Woman. 

The  surety  in  a  married  woman's  bond  is  responsible,  however  ineffec- 
tual it  may  be  as  to  her. 

APPEAL  FROM  JEFFEKSON  CIBGUIT  COUBT. 
February  26,  1867. 

Opinion  of  the  Coubt  by  Judob  Williams  : 

There  is  no  evidence  in  the  case  that  Mrs.  Duerson  was  a 
married  woman  when  she  sued  out  the  distress  warrant. 

G.  Roberts  was  the  owner  of  the  property  bonded  by  Mrs. 
Roberts  and  her  surety,  except  the  piano,  when  he  subleased  the 
premises  for  the  remainder  of  the  term,  and  when  he  removed  it 
onto  the  premises;  consequently,  a  lien  then  attached  to  it.  The 
subsequent  conveyance  of  the  property  to  the  use  of  his  wife  was 
not  for  a  valuable  consideration  but  voluntarily,  and  could  not 
exonerate  it  from  liability  for  the  rent;  therefore  her  surety  in 
the  claimant's  bond  being  under  no  disability  became  responsible, 
however  ineffectual  may  have  been  the  bond  as  to  Mrs.  Roberts, 
she  being  a  married  woman  when  she  signed  it  The  judgment 
against  the  surety  in  the  bond  was  proper  and  it  is,  therefore, 
affirmed,  with  damages. 


Jejf  Brown,  for  Appellants. 
Pirtle  &  Caruthj  for  Appellee. 
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Opinion  of  the  Court. 


A.  Watson's  Exb.  v.  Geoboe  McDonald. 

Contract  —  Petition  —  Answer. 

The  appellant  alleges  in  his  petition  that  the  whisky  was  to  be 
delivered  as  the  plaintiff  might  need  or  call  for  it,  but  all  to  be  delivered 
in  six  months,  and  the  answer,  without  denying  this,  avers  that  the 
whisky  was  to  be  delivered  at  such  times  and  in  such  quantities  as 
called  for  within  six  months.  Held,  this  slight  variation  cannot  be  taken 
as  traversing  the  distinctive  allegations  of  the  petition.  The  answer 
neither  alleges  the  delivery  of  the  whisky  nor  any  legal  excuse  for  the 
failure,  and  was  not  a  bar  to  the  action. 

APPEAL  FBOM  PENDLETON  CIECUIT  COUBT. 
February  6,  1867. 

Opinion  of  the  Coubt  by  Judge  Habdin: 

The  pleadings  concur  in  the  statements  of  the  contract  between 
the  parties,  except  that  the  petition  alleges  that  the  whisky  was 
"to  be  delivered  as  plaintiflF  might  need  or  call  for  it,  but  all 
to  he  delivered  within  six  months  from  the  time  the  contract  was 
made/'  and  the  answer,  without  denying  this,  avers  that  the 
whisky  was  "  to  be  delivered  in  such  quantities,  and  such 
times  as  called  for  by  the  plaintiff  within  the  six  months  spoken 
of  by  the  plaintiff."  As  just  intimated  this  slight  variance  cannot 
be  taken  as  traversing  the  distinctive  allegation  that  all  of  the 
whisky  was  to  be  delivered  at  the  designated  place  within  six 
months  from  the  time  the  contract  was  made,  and  as  the  answer 
neither  alleges  a  delivery  of  the  whisky  within  the  prescribed 
time,  nor  any  legal  excuse  for  the  failure  to  deliver,  it  did  not 
as  we  think  present  a  bar  to  the  action  by  the  admission  of  the 
pleadings ;  therefore,  the  plaintiff  was  entitled  to  recover. 

On  the  return  of  the  cause,  however,  the  defendant  should  be 
allowed  to  amend  his  answer  should  he  offer  to  do  so. 

Wherefore,  for  the  reason  indicated,  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial  and  further  proceedings 
not  inconsistent  with  this  opinion. 

Records,  for  Appellant. 

Landrami,  for  Appellee. 


INDEX. 


ABANDONMENT. 

PAQB. 

Church  property.  Dedication.  Deed  of  trust.  Use.  Legal  title.  Trus- 
tees. Combination.  Worship.  Control.  Abandonment  by  part 
of  congregation.    Rights  of  those  remaining.    Ouster, 

The  lot  was  conveyed  to  the  truBtees  for  the  purpose  of  having  a 
church  built  thereon  for  the  use  and  benefit  of  the  congregation 
for  the  purpose  of  worship. 

The  trustees  were  only  invested  with  the  ccmtrol,  and  in  nowise 
vested  with  a  legal  title  or  the  right  to  sell  the  property. 

It  does  not  follow  that  after  a  majority  of  the  original  congre- 
gation had  abandoned  the  use  of  the  property,  having  left  some 
of  the  original  members  there  to  worship  in  the  old  house,  who 
continued  to  worship  there,  and  being  of  the  same  persuasion, 
they  could  not  be  ousted  by  the  trustees 219 

ACCOUNT  AND  ACCOUNTING. 

Possession  of  land  under  title  bond.  Rescission.  Repaying  purchase 
money.    Equity. 

Where  an  appellee  is  in  possession  of  land  under  a  purchase  with 
appellant's  bond  for  title,  it  was  error  to  require  a  refunding 
of  the  purchase  money  paid  without  first  rescinding  the  con- 
tract, on  equitable  principles,  and  having  an  account  stated 
between    the    parties 82 

Partnership.     Books.     Evidence. 

The  books  kept  by  a  partnership  should  be  regarded  as  evidence 
between  the  parties,  and  as  they  recognized  them,  only  such 
errors  as  are  made  to  appear  can  be  corrected 277 

Interest.     Vnury. 

Where  u«uriou«i  int^'rf^t  is  charged  it  mu«t  Ijo  rtahwA^X  to  the 
lawful  rat**,  an/1  wh'T«  int^jri^t  is  charjffrd  on  not***  and  op«»n 
ar^'ountji  ]fy  tk]f\H']\aT\i  and  non#*  allow#*d  on  thp  funrbt  in  his 
band^  \f*i\onfetn4(  Ut  fh«*  aj»jx-IN'^.  ikw,  an't'ouuin  will  U?  corrt^oU-ii 
by  A\U/%ififr  trii^fftii  wh"r«*  it  han  }f"'n  iUun  withJ^dd- 240 

Partner nhip.     Jfnnt   oum^r^,     HfttUmt-nt   of  aff/*untn, 

Jn  a  «»J»t  Vff  n  n*^i\*'W*'Ui  *//  nffoutti  >f<'tu<'<'n  joint  ownp^rs  of 
}»tt4\n  wfi«'f*'  **!*'*  hkvM  \t»-*^%  mM/\0i  from  iUun  Uf  time  bj'  one  of 
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PAGB. 

the  partners  and  no  accounting  made,  it  is  proper  to  have  the 
interest  of  the  other  partner  valued  as  of  the  date  of  the  last 
sale  made  by  the  senior  partner  and  charge  the  senior  partner 
with  interest  on  such  sales  made  up  to  such  last  sale. 
In  a  settlement  as  of  a  partnership,  the  account  should  be  settled 
by  charging  the  senior  member  with  all  money  received  and 
interest,  in  so  far  as  was  used  for  his  individual  purposes,  and 
the  junior  member  should  have  a  judgment  against  him  for  this 
sum,  with  a  lien  on  the  senior  member's  undivided  interest  in 
the  land  not  sold   430 

ACJTIONS. 

Action  an  adminiatrator'a  hond.     Surety.     Joint  obligora.     Tfeceaaary 
parties.    Judgment. 

Section  39  of  the  Civil  Code  relates  to  the  joining  or  omitting  of 
joint  obligors  in  an  action  on  an  administrator's  bond  and  does 
not  relate  to  the  judgment  to  be  rendered  against  those  before 
the  court    1 

Bame. 

Section  39,  supra,  makes  a  new  rule  with  respect  to  the  form  of 
action  on  joint  liabilities,  but  it  does  not  affect  the  rights  and 
equities  of  the  defendants  to  the  same  action 1 

Bame. 

Under  this  new  rule  a  judgment  may  be  rendered  against  the 
party  or  parties  sued,  though  other  parties  jointly  bound  are 
omitted  from   the  action 1 

Bame. 

A  return  of  nulla  bona  before  proceeding  may  be  dispensed  with 
in  a  suit  in  equity  against  an  administrator  and  his  sureties 
who  are  jointly  bound  with  him 1 

Real  party  in  interest. 

By  section  30  of  the  Civil  Code  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest 407 

Necessaries  furnished  an  infant. 

Although  an  infant  may  not  be  liable  on  a  written  acknowledg- 
ment and  promise  to  pay  for  necessaries  furnished  him,  yet  his 
real  or  implied  promise  may  be  enforced  in  an  action  against 
him 536 

Evidence  taken  before  consolidation. 

Where  causes  are  consolidated  without  objection,  the  evidence 
taken  before  may  be  used  on  the  trial  of  the  consolidated  case. .       516 
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Ordinary  action.  Transfer  to  equity.  Trial  of  issue.  paoi. 
Where  appellant  in  error  has  an  original  action  brought  in  ordi- 
nary transferred  on  motion  to  the  equity  docket,  over  the 
objection  of  appellee,  he  cannot  complain  of  the  lack  of  nor 
demand  a  trial  of  the  issue  of  fact  by  a  jury,  it  being  within  the 
discretion  of  the  chancellor  to  remand  a  cause  to  a  jury,  and  to 
accept  or  reject  the  findings  of  such  jury  according  to  the  dic- 
tates of  his  conscience 18 

License  to  enter  on  Umd. 

A  license  from  a  stranger  to  enter  on  land  is  not  a  cause  of  ac- 
tion against  the  actual  occupant  but  is  only  matter  of  defense 
against  an  action  for  having  entered 328 

Executor's  debts  to  testator.     Right  of  action  on. 

When  an  executor  qualifies  all  rights  of  action  on  debts  due  from 
him  to  his  testator  is  suspended,  but  as  this  is  really  not  the 
payment,  he  must  be  held  chargeable  with  the  amount  in  his 
fiducial  account,  and  it  is  held  a  cancelment  of  his  individual 
liability,  but  if  he  should  not  charge  this  liability  and  cease 
to  be  executor  a  right  of  action  revives 201 

ADVANCEMENTS. 
Partnership.    Advancements  hy  one  copartner. 

Partners  in  the  purchase  of  lands,  in  the  absence  of  any  agree- 
ment or  memorandum  to  the  contrary,  are  presumed  to  have 
held  equal  interests,  therein,  and  in  a  suit  for  a  settlement  of 
accounts  this  rule  should  apply 427 

ADVERSE  POSSESSION. 
Adverse  possession  sufficient  title. 

The  possession,  by  metes  and  bounds,  of  land  for  twenty  years 
continuous  and  adverse  and  without  interruption  renders  it 
unnecessary  for  grantor  to  produce  and  exhibit  a  connected 
chain  of  paper  title  from  the  Commonwealth 76 

Adverse  possession  of  la/nd  gives  legal  title. 

Twenty  years'  iminterrupted  adverse  possession  gives  the  holder 
a  perfect  legal  title 212 

Occupancy  hy  enclosure. 

Where  there  is  no  actual  adverse  possession  an  actual  possession 
by  the  occupant  is  constructively  coextensive  with  the  defined 
limits  of  his  claim  of  possession 328 

Recovery  of  land. 

Before  one  can  recover  against  a  party  in  the  possession  of  land 
he  must  show  in  himself  a  superior  legal  title 373 
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Agency.     A  clnim  of  adverse  possession  may  he  established  through 

sales  made  hy  agent.  faob. 

A  good  title  to  lands  may  be  established  by  adverse  possession, 
through  the  acts  of  an  agent  of  a  patentee,  and  although  such 
agent  was  appointed  to  sell  the  lands  only,  those  holding  under 
and  by  virtue  of  leases  made  by  said  agent  have  a  right  to  recog- 
nize such  agency  and  claim  the  benefit  thereof 569 

The   landlord   and   tena/nt.     Holding  over   after  expiration   of   lease. 
Notice,     Instructions, 

An  open  and  adverse  holding  after  a  lease  expires  authorizes 
the  presumption  of  notice  to  the  landlord,  and  it  is  error  to 
instruct  the  jury  that  actual  notice  must  be  given  by  the  ad- 
verse claimant  in  possession 494 

Same. 

Tenant  cannot  deny  title  under  which  he  enters,  if  the  lease  cov- 
ered the  land  in  controversy;  the  lessee  became  tenant  of  the 
lessor  and  cannot  deny  the  title  under  which  he  held  without 
an  adverse  possession  of  fifteen  years 494 

Cham^perty. 

The  Statutes  of  Champerty  do  not  apply  until  tenant  has  held 
adversley  to  his  landlord  for  fifteen  years 494 

Land.    Prior  possession. 

The  land  in  controversy  contains  five  acres,  which  is  covered  by  a 
patent  for  2,000  acres  to  Levin  Powell,  imder  w^hom  both  parties 
claim  title,  and  which  lands  the  deeds  of  both  parties  cover. 

Appellant  claimed  under  the  older  deed  from  the  patentee,  and  he 
and  those  under  whom  he  claimed  took  possession  of  and  had 
resided  on  this  tract  of  land  outside  of  the  interference  prior 
to  the  entry  of  appellee  and  his  vendors  on  the  other  tract, 
claiming  to  be  possessed  to  the  extent  of  the  boundary  of  his 
deed  and  with  the  intention  of  taking  possession  of  the  whole 
tract,  including  the  part  within  the  interference,  which  was, 
until  a  few  years  past,  woodland  and  unenclosed.  Held,  that 
such  entry  upon  the  part  of  the  appellant  and  his  vendors 
vested  him  with  tke  possession  to  the  full  extent  of  the  bound- 
ary of  his  deed,  and  the  subsequent  entry  of  the  appellee  and 
his  vendors  on  the  other  tract  could  not,  and  did  not,  divest 
him  of  his  possession. 

Deeds  and  title  papers  may  be  read  as  evidence  to  show  extent 

of  possession,  although  they  convey  no  legal  title 156 

ADVERTISEMEXT. 

Sale  of  land.     Compliance  with  judgment.     Comtnissioner. 

Where  a  commissioner  does  not  advertise  the  true  terms  of  the 
credit  upon  which  the  land  was  to  be  sold  as  required  by  the 
judgment,  a  sale  thereunder  will  be  vacated 40 
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Same,  paqb. 

A  commissioner  has  no  discretionary  power,  and  it  is  his  duty  to 
conform  his  action  to  the  direction  of  the  judgment 40 

Sale  of  land  by  commiseioner. 

The  failure  of  a  commissioner  to  advertise  the  terms  of  a  sale  as 

required  by  the  judgment  is  error 246 

AFFIDAVIT. 
Proof.     Attachment. 

An  attachment,  without  the  prescribed  affidavit,  will  be  dis- 
charged. And  where  the  evidence  shows  by  a  preponderance  of 
the  proof  that  the  grounds  of  the  attachment  are  not  sustained, 
it  will  be  dismissed    466 

Attachments,     Grounds  set  forth  in  verified  petition. 

When  a  plaintiff  sets  forth  sufficient  grounds  of  attachment  in  a 
verified  petition  it  is  not  necessary  to  the  validity  of  the  at- 
tachment that  the  same  facts  should  be  stated  and  verified  in  a 
separate   affidavit    576 

Sufficient  grounds  for  attachment. 

That  the  defendant  had  departed  from  this  State  with  the  intent 
to  defraud  his  creditors  and  that  he  so  concealed  himself  that 
a  summons  could  not  be  executed  on  him  are  sufficient  grounds 
for  an  attachment   576 

Concealment.     Intention. 

The  concealment  which  would  authorize  an  attachment  involves 
the  intention  of  the  debtor  to  delay  or  prevent  his  creditors 
from  enforcing  their  demands  by  avoiding  the  service  of 
summons    576 

Attachment.      Grounds.     Bond.     Exemption, 

The  allegation  that  the  defendant  had  departed  from  this  State 
with  the  intent  to  defraud  his  creditors  is  a  ground  for  an 
attachment,  and  the  allegation  that  the  defendant  had  volun- 
tarily left  the  county  of  his  residence  and  had  gone  into  a 
Confederate  State  and  had  remained  there  for  more  than  thirty 
days  is  also  grounds  for  an  attachment 299 

Same.     Affidavit  before  sale  of  land. 

Before  real  estate  can  be  ordered  sold  under  an  attachment  the 
plaintiff  must  file  an  affidavit  to  the  effect  that  the  defendant 
has  no  personal  property  or  not  enough  thereof  to  satisfy  the 
debt    299 

Administrator.    Affidavit  ae  to  claim  against  estate. 

In  a  suit  for  specific  property  against  an  administrator  no  affi- 
davit as  to  the  justness  of  the  claim  is  required 385 

41 
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Statute.     Where  there  is  no  personal  representation,  no  affidavit  or 

demand  required.  paqb. 

Tlie  personal  representative  of  the  deceased  having  answered  to 
the  merits  of  the  suit  to  settle  the  estate,  and  h&ving  failed 
to  allege  that  no  demand  or  affidavit  had  been  made,  it  will  be 
presumed  that  the  statute  had  been  complied  with 152 

Personal  representative.  Action  against.  Account.  Demand.  Proof 
hy  personal  representative  only.  Successor.  Voucher.  Set- 
tlement. 

It  is  the  duty  of  a  claimant,  before  commencing  an  action  against 
a  personal  representative,  to  demand  payment  and  accompany 
it  with  proof  of  the  account  as  well  as  his  own  affidavit 447 

Same.     Voucher. 

Tlie    personal    representative   must   be   furnished   with   a   proper 

voucher  by  which  he  can  obtain  credit  in  his  settlement 447 

Same.    Proof  hy  personal  representative. 

If  proof  of  a  claim  can  only  be  made  by  the  personal  represen- 
tative and  he  refuses  to  make  the  affidavit,  further  proof  is 
dispensed  with 447 

Affidavit  as  evidence. 

Where  an  affidavit  is  not  excepted  to,  the  court  must  regard  it 
as  evidence  387 

Ifeu)  trial. 

The  application  for  a  new  trial  was  based  upon  the  affidavit  of  the 
administrator  of  discovery  of  evidence,  and  on  the  statements  of 
the  petition  denying  the  cause  of  action  and  the  consequent 
ignorance  of  the  administrator  as  to  the  defense,  and  upon  affi- 
davits to  facts  known  by  the  affiant  and  provable,  which  tends 
strongly  to  disprove  the  cause  of  action,  and  which  might  have 
influenced  the  verdict.  Held,  that  the  grounds  for  a  new  trial 
were  sufficient   181> 

AGENCY. 
Pleetding.  Verification  hy  wife. 

The  wife  cannot  verify   a  pleading  for  her  husband,  unless  she 

states  that  she  is  his  agent 128 

A  claim  of  adverse  possession  may  he  estahlished  through  sales  made 
hy  agent. 
A  good  title  to  lands  may  be  established  by  adverse  possession, 
through  the  acts  of  an.  agent  of  a  patentee,  and  although  such 
agent  was  appointed  to  sell  the  lands  only,  those  holding  under 
and  by  virtue  of  leases  made  by  said  agent  have  a  right  to  re- 
cognize such  agency  and  claim  the  benefit  thereof 569 
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Constables.     Official  duty  and  responsibilities.     Courts  inferior  to  Cir- 
cuit Courts.    Jurisdiction.    Collection  of  debts.  tagb. 
The  law  regulating  the  official  duties  and  responsibilities  of  con- 
stable does  not  contemplate  the  collection  of  debts,  as  to  which 
courts  inferior  to  the  Circuit  Courts  have  no  jurisdiction 586 

Same.    Responsible  as  agent  and  not  as  officer. 

Where  a  constable  undertakes  to  collect  debts  over  which  the  in- 
ferior courts  have  no  jurisdiction  he  is  responsible  as  agent  and 
not   as   officer    586 

AGREEMENT. 

Turnpike.    Subscription  to  capital  stock.     Special  covenant.     Construc- 
tion of  agreement.     Substantial  compliance. 

The  vagueness  of  the  contract  as  to  the  particular  line,  the  length 
of  the  road  to  be  built,  together  with  the  difficulty  of  a  literal 
compliance  with  the  contract,  locating  the  road  on  the  line,  and 
other  circumstances  tending  to  explain  the  intention  of  the  par- 
ties, requires  a  liberal  construction  of  the  agreement. 

It  seems  that  the  company  substantially  performed  the  conditions 

upon  which  the  subscription  was  made 228 

Vote.     Surety  agreement.     Credit.     Fraud. 

When  the  parties  to  a  note  agree  that  a  certain  payment  shall  be 
a  credit  on  it,  from  that  instant  the  debt  is  extinguished  to 
that  extent,  and  neither  nor  both  of  the  parties  can  revive  the 
indebtedness  as  against  the  surety,  without  his  consent,  by  a 
future  agreement  to  apply  it  on  another  account.  This  would 
be  fraud  on  the  surety 16 

APPEARANCE. 
Bail  bond.    Appearance  at  next  term. 

A  bail  bond  stipulating  for  the  appearance  of  the  defendant  at  any 
other  than  the  next  term  after  its  execution  thereof  will  be 
quashed 45 1 

Process.     Constructive  service.    Appeal. 

By  an  appeal  from  a  judgment  rendered  on  constructive  service 
of  process  appearance  is  entered  and  the  party  is  bound  to  pre- 
sent his  defense  when  the  judgment  is  reversed,  or  move  for  time 
to  do  so    128 

ADMISSION. 
Representative.    Successor. 

The  mere  admission  of  the  correctness  of  a  demand  by  a  represen- 
tative does  not  bind  his  successor  in  office  so  as  to  dispense 
with  proof    447 
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ALIMONY. 
Divorce.     Allowance.  pao*. 

The  value  of  the  husband's  entire  estate  should  be  ascertained  and 
a  reasonable  allowance  made  out  of  it  to  the  wife  during  the 
pendency  of  the  suit  for  divorce,  and  also  a  reasonable  sum  for 
alimony    169 

ALLOWANCE. 
Divorce.    Alimony. 

The  value  of  the  husband's  entire  estate  should  be  ascertained  and 
a  reasonable  allowance  made  out  of  it  to  the  wife  during  the 
pendency  of  the  suit  for  divorce,  and  also  a  reasonable  sum  for 
alimony    169 

ALTERATION  OF  INSTRUMENTS. 
Bills  and  notes.    Discharge  of  indorser. 

Where  the  payee  of  a  bill  subsequently  inserts  the  name  of  an- 
other as  drawee  without  his  authority,  the  alteration  will  operate 
to  discharge  the  indorser  from  liability 515 

APPEARANCE. 

Minor  defendants.     Entry  of  appearance   by  attorney.     Guardian  ad 
litem. 

The  appearance  of  a  minor  defendant  cannot  be  entered  by  attorney. 
Such  must  be  summoned  and  then  it  is  the  duty  of  the  court, 
as  the  friend  of  infants,  to  see  that  a  guardian  be  appointed  who 
must  have  an  opportunity  to  defend 520 

ANTENUPTIAL  CONTRACT. 
Construction. 

John  Pendleton  in  anticipation  of  marriage  with  Lucy  Miller 
entered  into  an  antenuptial  contract  with  her  in  which  he  stipu- 
lates that  "After  she  becomes  his  wife  she  may  hire  out  her  owti 
slave,  use  the  proceeds  as  she  pleases,  and  that  she  shall  have  full 
power  and  control  over  her  money  and  property  and  dispose  of 
the  same  as  she  pleases:"  Held,  That  the  effect  of  that  instru- 
ment is  to  place  the  title  of  the  property  therein  named  in  his 
wife  after  their  marriage,  with  all  the  rights  and  powers  over 
same  that  she  would  have  had  if  she  remained  unmarried,  and 
upon  her  death  it  went  to  her  personal  representative 500 

Administrator. 

W'here  parties  in  contemplation  of  marriage  entered  into  an  agree- 
ment by  which  their  property  was  to  be  kept  separate,  and 
neither  was  to  have  an  interest  in  the  other's  estate,  and  were 
not  to  claim  courtesy  or  dower  after  death,  heldf  that  by  the 
terms  of  the  contract  the  survivor  could  not  retain  the  property 
in  his  own  right,  under  the  statute,  as  administrator  of  his  de- 
ceased wife 359 
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Administrators.  Use  of  assets.  Payments.  Doctor's  hills.  Burial  ex- 
penses. Attorney's  fees.  Personal  claim.  Reasonable  per  cent, 
for  collection.     Cost.     Bond.     Security.     Attachment.  ykom. 

It  is  the  duty  of  the  husband  to  furnish  medical  attention  and  pay 
the  burial  expenses  of  his  wife,  and  he  cannot  be  relieved  there- 
from only  by  antenuptial  contract. 

Unless  the  administrator  uses  the  assets  or  makes  interest  thereon, 
he  should  not  be  charged  with  interest  upon  the  amount  in  his 
hands 6® 

Borne. 

Tlie  administrator  is  presumed  to  have  used  the  assets  after  two 
years,  and  will  be  charged  interest  unless  the  presumption  be 
rebutted.  It  may  be  shown  that  he  used  the  assets  before  and 
should  be  charged  with  interest 59 

APPLICATION.  \ 

Deed  of  trust  for  payment  of  debts.  Sale  by  trustee.  Orantor  must 
join.     Application  of  the  proceeds. 

Where  the  grantor  in  a  deed  of  trust  for  the  payment  of  debts 
joins  with  the  trustee  in  a  conveyance  the  title  is  vested  in  the 
purchaser  unincumbered  by  the  claim  of  creditors,  and  without 
responsibility  on  him  or  charge  on  the  land  for  the  application 
of  the  proceeds  of  the  sale 9 

APPEAL  AND  ERROR. 

Bill  of  exceptions  must  contain  all  the  instructions  given  by  the  court. 

It  is  not  stated  in  any  of  the  numerous  bills  of  exceptions  that  any 

or  either  of  them  contain  all  the  instructions  given  by  the  court 

to  the  jury;  we  cannot,  therefore,  consider  alleged  errors  in  the 

instructions  or  in  refusing  to  instruct  the  jury  on  this  appeal. . .       316 

Error  in  admitting  evidence  cured. 

The  court  cannot  exclude  evidence  until  he  knows  what  it  is,  and  if 
not  competent  the  error  is  obviated  by  withdrawing  it  from  the 
consideration  of  the  jury 316 

Appeal  from  quarterly  court.    Dismissal  of  case. 

An  appeal  to  the  Circuit  Court  operates  as  a  merger  of  the  judg- 
ment and  is  an  original  suit  in  that  court  as  long  as  prosecuted ; 
yet  its  voluntary  discontinuance  by  plaintiff  left  the  judgment  in 
as  full  force  as  it  was  before  the  appeal  suspended  its  validity. .       213 

Misdemeanor.     Time  in  which  to  file  record.    Dismissal. 

In  a  prosecution  for  a  misdemeanor,  and  appeal  canont  be  main- 
tained unless  the  record  is  lodged  in  the  office  of  the  clerk  of  the 
Court  of  Appeals  within  sixty  days  after  the  judgment  is 
rendered 445 
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Depositions.    Exceptions  to,  paob. 

Where  exceptions  are  not  taken  to  the  decision  of  the  court  in  sus- 
taining exceptions  to  the  evidence  it  cannot  be  subject  to  revision 
by  the  Supreme  Court 134 

Exceptions  to  depositions  waived. 

Where  no  exceptions  are  found  in  the  record  and  it  does  not  appear 
that  the  court  below  acted  on  the  exceptions,  if  filed,  the  pre- 
sumption is  that  the  exceptions  were  waived 75 

Evidence.    When  objected  to.   • 

Where  an  illegal  order  suspending  a  license  to  sell  spirituous 
liquors  is  submitted  as  evidence  in  the  court  below  objection  to 
its  illegality  must  be  made  at  the  time  of  its  introduction.  It 
cannot  be  availed  of  for  the  first  time  on  appeal 372 

Petition.    Allegations  as  to  value  of  rent.    Verdict. 

Where  a  petition  does  not  contain  any  all^;ation  as  to  the  value  of 
property  charged  to  be  in  the  possession  of  the  appellant,  nor  of 
the  annual  rents  and  profits,  and  no  evidence  was  ofl'ered  as  to 
same,  a  verdict  of  the  jury  granting  such  rents  and  profits  will 
be  reversed 192 

Newly-discovered  evidence.    Laches. 

A  defendant  being  advised  of  the  existence  of  evidence  materially 
advantageous  to  him  is  guilty  of  gross  laches  if  no  efi'ort  is  made 
produce  same  and  it  will  not  avail  him  on  appeal  from  a  re- 
versal on  the  ground  of  newly-discovered  evidence 190 

Objections  to  evidence. 

The  evidence  introduced  on  the  trial  was  not  objected  to,  and  there- 
fore no  question  as  to  its  admission  in  the  court  below  can 
be  raised  or  considered  in  this  court  for  the  first  time 172 

Pleading. 

\\Tiere  a  petition  exhibits  the  answer  which  was  prepared  by  the 
attorney  to  be  filed,  but  fails  to  set  forth  the  petition  on  which 
the  default  judgment  was  rendered,  the  court  cannot  know 
whether  the  defense  thus  undisclosed  was  a  bar  to  the  action 
or   not 90 

Final  judgment. 

Where,  by  the  decree  of  the  chancellor,  the  judgment  is  left  open 
to  a  contingency  or  act  to  be  performed  by  one  of  the  litigants, 
it  is  not  such  a  final  judgment  as  will  give  the  appellate  court 
jurisdiction   upon   appeal 617 

Pleadings. 

Where  issue  has  been  joined  and  a  trial  had  irregularity  of  the 

pleadings  will  not  avail  on  appeal 395 
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Ewoeptions,  paqb. 

Where  no  exceptions  are  taken  to  the  ruling  of  the  court  in  re- 
jecting the  deposition  of  a  witness,  even  though  the  court  erred, 
the  error  must  be  deemed  waived 42 

ANSWER. 
Construction  of.    Facts  not  alleged  need  not  he  denied. 

Giving  the  answer  the  most  favorable  construction  for  appellee 
only  amounts  to  an  admission  that  there  was  a  judgment  for 
some  uncertain  amount,  which  had  been  replevied  and  an  ex- 
ecution had  issued  on  a  replevin  bond,  but  it  cannot  be  imder- 
stood  as  admitting  that  the  amount  in  the  execution  corresponded 
with  the  judgment  or  replevin  bond,  because  the  fact  is  not 
alleged 389 

Anstper  good  as  a  counterclaim. 

An  answer  though  not  as  good  as  a  bar  to  an  action  may  be  sufficient 

as    a    counterclaim 380 

Sufficient  answer.    Demurrer. 

The  allegations  in  an  answer  that  defendant  had  no  recollection 
of  the  transaction  alleged,  and  that  his  books  containing  his 
memorandum  were  taken  out  of  his  possession,  was  sufficient  to 
put  the  plaintiff  on  his  proof  of  the  allegations  in  his  petition ...         04 

Contract.    Petition. 

The  appellant  alleges  in  his  petition  that  the  whisky  was  to  be 
delivered  as  the  plaintiff  might  need  or  call  for  it,  but  all  to  be 
delivered  in  six  months,  and  the  answer,  without  denying  this, 
avers  that  the  whisky  was  to  be  delivered  at  such  times  and  in 
such  quantities  as  called  for  within  six  months.  Held,  this  slight 
variation  cannot  be  taken  as  traversing  the  distinctive  alle- 
gations of  the  petition.  The  answer  neither  alleges  the  delivery 
of  the  whisky  nor  any  legal  excuse  for  the  failure,  and  was  not 
a  bar  to  the  action 636 

Divorce.    Petition.    Habitual  drunkenness.    Failure  to  provide.    Agree- 
ment to  separate. 

This  action  was  brought  by  the  wife  against  the  husband  on  the 
grounds  of  confirmed  habits  of  drunkenness,  wasting  of  estate, 
cruel  and  inhuman  treatment,  and  failure  to  provide. 

Appellee  denied  that  he  was  an  habitual  drunkard,  'or  that  he 
wasted  his  estate,  but  does  not  deny  that  he  failed  to  support 
his  wife  and  children. 

Proof  shows  that  for  at  least  one  year  before  the  separation  the 
appellee  remained  out  at  nights,  returned  home  drunk,  and 
that  he  would  not  work;  that  he  had  sold  his  wife's  gold  watch 
and  piano,  and  did  not  apply  the  proceeds  to  support  of  his 
family. 
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PAGB. 

The  alleged  agreement  to  separate  was  not  relied  on  nor  named 
in  his  answer  to  a  former  suit  by  his  wife  for  divorce. 

Held,  that  from  the  evidence  the  appellant  is  entitled  to  the  relief 
she  asks  for,  and  the  court  below  should  have  granted  her  a 
divorce 83,         84 

Burden  of  proof. 

The  burden  of  proving  allegations  in  an  answer  of  a  partial  defense 

as  to  excessive  interest  devolves  on  the  defendant 193 

Pleadings.    Judgment. 

A  judgment  for  a  larger  sum  than  alleged  in  the  answer  will  be 
reversed 349 

Error  in  submitting  case. 

The  error  in  submitting  the  case  before  process  was  executed  or 
confession  taken  should  not,  and  does  not,  prevent  the  filing  of 
a  meritorious  and  sufficient  answer  at  any  time  before  the  case 
stood  for  trial 230 

Tender  of  answer  when  regarded  as  filed. 

When  an  answer  is  tendered  and  regarded  as  filed  on  trial  with- 
out objections  the  omission  to  note  the  filing  must  be  regarded 
as  waived 203 

Cross-petition, 

Before  a  judgment  can  be  rendered  on  an  answer  it  must  be  made 
a  cross-petition   203 

ARBITRATION  AND  AWARD. 
Award  of  arbitrators.    Notice. 

An  appeal  from  an  award  or  arbitrators  operates  as  notice 
tliereof,  and  the  service  of  a  copy  on  him  is  thereby  dispensed 
with,  even  though  such  an  award  was  not  made  out  and  returned 
and  copies  delivered  ten  days  before  the  term  of  court  at  which 
judgment    is    rendered 184 

Arbitrators.    Oath  of. 

Informality  in  the  oath  administered  to  arbitrators  not  sufficient 

to  set  aside  award 349 

Pleadings.     Answer.     Judgment. 

A  judgment  for  a  larger  sum  than  alleged  in  the  answer  will 
be  reversed 349 

ASSIGNMENT. 

Insolvency.    Preferred  creditors.    Statute  of  1856. 

Two  essential  facts  must  exist  before  a  sale  by  a  debtor  will  operate 
as  an  assignment  for  the  benefit  of  creditors  under  the  Statute  of 
1856.  First,  the  insolvency  of  the  vendor;  second,  that  the  sale 
was  made  to  prefer  a  creditor 392 
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Aiaignment  for  benefit  of  creditors.     Want  of  trustee.    Sufficient  deed. 

A  t  tackment .  paob. 

A  trust  will  not  fail  for  the  want  of  a  trustee.  If  a  trustee  or 
assignee  named  in  a  deed  or  will  refuse  to  act,  the  chancellor 
will  appoint  one 533 

Deed  of  assignment.    Sufficiency. 

The  law  does  not  require  a  deed  of  assignment  to  be  written  in 

any  particular  phraseology  or  according  to  any  technical  form. .       533 

Railroad.     Common  carrier.    A  cause  of  action  for  damages  for  loss  of 
goods  may  be  assigned. 
The  right  to  recover  damages  for  loss  of  goods  by  common  carrier 
may  be  assigned  and  the  assignee  may  sue  for  same  by  making 
the  assignor  a  party  defendant 133 

Assignment  of  claim  in  hands  of  attorney  for  collection.  Breach  of 
covenant.    Demurrer. 

Appellee  had  placed  various  claims  in  the  hands  of  an  attorney 
for  collection  and  took  his  receipt  for  same.  He  by  written 
indorsement  assigned  said  claims  to  appellant,  covenanting  that 
if  said  claims  "  should  not  net  to  said  Davis  $1,050  when  col- 
lected I'll  make  up  the  deficiency." 

In  a  suit  on  the  covenant  the  appellant  alleged  in  his  petition 
that  he  had  only  collected  of  said  claims  the  net  amount  of  $886, 
and  that  no  more  could  be  collected.  The  court  below  sustained  a 
demurrer  to  the  petition.  Held,  that  the  averments  of  the  pe- 
tition clearly  show  a  breach  of  the  covenant 214 

Notes.  Assignment  without  recourse.  Warranty.  Binding  obligation. 
The  presumption  of  law  is  that  the  party  trading  for  an  obli- 
gation on  a  third  party,  without  recourse,  agrees  to  look  to  him 
alone,  but  that  he  does  not  part  with  the  consideration  paid  for 
the  assignment  without  having  a  binding  obligation  on  some 
one,  therefore,  the  assignment  without  recourse  must  be  presumed 
to  warrant  that  it  is  a  legal  binding  obligation  on  the  obligor, 
but  that  he  does  not  undertake  to  refund  the  consideration  should 
the   obligor   prove   insolvent 279 

Sale  after  return  day  of  property  levied  on  before  return.    Attachment. 
The  surrender  of  land  to  the  sheriff  to  be  sold  to  satisfy  an  ex- 
ecution which  had  been  returned  "  no  property  found,"  where 
the  creditor  has  only  an  equitable  interest   in   the  land,  will 
not  operate  as  an  assignment  under  the  statute 611 

Statute  of  March  10,  1850. 

Where  a  debtor  in  contemplation  of  insolvency  attempts  to  secure 
one  or  more  creditors  to  the  exclusion  of  others,  however  free 
from  fraud  the  ca^e  may  be  as  to  such  preferred  creditors,  yet 
the  statute  makes  the  transfer  inure  to  the  benefit  of  all  the 
other  creditors,  not  only  as  to  the  property  or  effects  so  trans- 
ferred, but  all  the  property  and  effects  of  the  debtor 329 


650  Index. 

I^oie.    Notice.  paoh. 

If  the  payments  were  made  by  the  obligors  before  the  note  was  in 
fact  assigned  and  transferred,  or  before  they  had  any  notice 
of  the  assignment,  they  were  entitled  to  a  credit  for  such 
payments 281 

Statute  of  Fratids.  Sale  of  land.  Assignment  of  notes.  Contemplation 
of  insolvency.  Assignment  for  benefit  of  creditors. 
A  sale  of  land  in  contemplation  of  insolvency  and  the  assignment 
of  the  purchase-money  notes  to  one  creditor  with  the  intent  to 
prefer  him  to  the  exclusion  of  other  creditors  operates  as  an 
assignment  of  all  the  debtor's  property  and  effects  for  the 
benefit  of  all  his  creditors,  in  proportion  for  their  respective 
demands,  including  those  that  are  future  and  contingent 546 

ATTACHMENT. 
Affidavit.    Grounds  set  forth  in  verified  petition. 

When  a  plaintiff  sets  forth  sufficient  grounds  of  attachment  in 
a  verified  petition  it  is  not  necessary  to  the  validity  of  the  at- 
tachment that  the  same  facts  should  be  stated  and  verified  in 
a  separate  affidavit 576 

Sufficient  grounds  for  attachment. 

That  the  defendant  had  departed  from  this  State  with  the  intent 
to  defraud  his  creditors  and  that  he  so  concealed  himself  that 
a  summons  could  not  be  executed  on  him  are  sufficient  grounds 
for  an  attachment 576 

Ooncealm,ent,    Intention. 

The  concealment  which  would  authorize  an  attachment  involves  the 
intention  of  the  debtor  to  delay  or  prevent  his  creditors  from 
enforcing  their  demands  by  avoiding  the  service  of  summons . . .       576 

Attachment  of  distributee's  share  of  father's  estate.  Priority  of 
liens  between  attaching  creditors  and  administrator.  Principal  of 
retainer. 

Where  the  whole  estate  of  the  intestate  is  in  the  hands  of  the 
court's  receiver,  an  administrator  of  the  estate  cannot  retain 
out  of  the  fund  an  amount  owing  him  by  one  of  the  distributees, 
because  the  same  was  not  in  his  hands.  And  the  .principal  of 
retainer  does  not  apply 474 

Same. 

An  attaching  creditor  of  the  distributee,  by  reason  of  his  at- 
tachment before  allotment,  would  have  a  prior  lien 474 

Parent  and  child.     Insolvent  father  may  provide  reasonable  education 
and  maintenance  for  a  minor  child. 
Conceding  that  an  insolvent  parent  may  provide  reasonable  educa- 
tion and  maintenance  for  his  minor  children,  according  to  their 
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station  in  life,  and  that  money  advanced  for  sucli  purpose  could 
not  be  attached  by  his  creditor,  held,  that  the  amount  set  apart 
by  Clark  for  the  education  and  maintenance  of  his  daughters 
was  reasonable  and  wholly  incompatible  with  the  rights  of  his 
creditors,  under  the  circumstances  connected  with  this  case 539 

Attachment  and  sale  of  land  to  which  attachment  creditors  only  had  an 
equitable  title.     Legal  title  holder  necessary  party. 
Where  a  petitioner  only  has  an  equitable  title  to  land,  the  legal 
title  being  in  another,  he  should  have  joined  the  legal  holder 
by  a  proper  pleading,  with  a  view  to  obtain  the  legal  title 518 

Grounds.    Affidavit.    Bond.    Exemption. 

The  allegation  that  the  defendant  had  departed  from  this  State  with 
the  intent  to  defraud  his  creditors  is  a  ground  for  an  attach- 
ment, and  the  allegation  that  the  defendant  had  voluntarily  left 
the  county  of  his  residence  and  had  gone  into  a  Confederate  State 
and  had  remained  there  for  more  than  thirty  days  is  also  grounds 
for    an    attachment 299 

Same.    Affidavit  before  sale  of  land. 

Before  real  estate  can  be  ordered  sold  under  an  attachment  the 
plaintiff  must  file  an  affidavit  to  the  effect  that  the  defendant 
has  no  personal  property  or  not  enough  thereof  to  satisfy  the 
debt 299 

Borne.    Bond. 

There  must  be  a  bond  executed,  as  required  by  section  440  of  the 
Civil  Code,  to  the  defendant  for  restoring  the  property  to  him 
should  it  turn  out  that  the  attachment  was  wrongfully  sued 
out,  before  an  attachment  can  be  issued 299 

Same.    Wife  entitled  to  exempt  property  of  her  husband. 

The  wife  having  been  left  in  the  possession  of  the  property  had 
the  right  to  protect  and  defend  it  for  her  husband,  and  her  claim 
of  its  exemption  from  attachment  made  in  her  answer  should 
have    been    respected 299 

Attachment.     Deed  lodged  for  record  before  attachment  issue.     Fraud- 
ulent or  voluntary  conveyance.     Pleading. 

When  land  has  been  sold  and  deed  lodged  for  record  before  an  at- 
tachment issues  and  there  is  no  pleading  in  the  cause  assailing 
the  deed  as  fraudulent  or  voluntary,  the  attachment  will  be  dis- 
charged      ,    444 

Claimant.    Petition  to  be  made  a  party. 

Under  the  Civil  Code  any  one  claiming  property  attached  may,  by 
petition,  have  himself  made  a  party  to  the  suit,  and  have  his 
rights  adjudicated    164 


652  Index. 

Same.    Dismissal  of  suit,  fags. 

When  a  case  has  been  dismissed  the  plaintiff  and  defendant  are  out 

of  court,  and  a  petition  to  be  made  a  party  cannot  be  filed J64 

Lien  for  rent.    Proof.    Priority  of  liens. 

Where,  under  an  attaching  creditor's  demand  for  rent,  the  produce 
of  the  farm  and  other  personal  estate  on  the  premises,  on  which, 
under  the  warrant,  he  had  an  exclusive  lien,  were  sufficient  to 
satisfy  the  same,  the  court  did  not  err  in  applying  so  much  of  the 
proceeds  thereof  as  was  necessary  to  discharge  the  attachment 
debt   466 

Affidavit.    Proof. 

An  attachment,  without  the  prescribed  affidavit,  will  be  discharged. 
And  where  the  evidence  shows  by  a  preponderance  of  the  proof 
that  the  grounds  of  the  attachment  are  not  sustained,  it  will 
be  dismissed 466 

Recording  deed  of  trust.    Actual  and  constructive  notice. 

An  attachment  will  not  be  sustained  where  the  attaching  creditor 
had  actual  notice  of  the  assignment  before  suing  out  the  at- 
tachment. The  deed  of  assignment  is  sufficient  notwithstanding 
the  instrument  was  neither  acknowledged  nor  recorded 633 

Attachment  of  partnership  property.     Suit  on  attachment  bond. 

Suit  was  brought  against  appellant  and  Frazer,  partners,  and  an 
attachment  levied  on  the  partnership  property  for  firm  debts. 
The  attachment  was  sustained  as  to  Frazer  and  discharged  as 
to  appellant 195 

Same. 

In  a  suit  by  appellant  on  the  attachment  bond  it  is  held  that 
appellee,  surety  on  the  said  bond,  is  not  liable  because  the  cove- 
nant was  to  appellant  and  Frazer  jointly 195 

Set-off. 

A.  brings  suit  against  C.  for  balance  on  a  note  given  by  C.  to  B., 
and  assigned  to  A.  and  levies  an  attachment  on  the  property 
of  C.  In  his  answer  C.  alleges  that  A.  owes  him  a  note  for  a  sum 
greater  than  the  balance  due  on  the  note  assigned  by  B.  to  A. 
and  claims  it  as  a  set-oiT  against  the  suit  of  A.  and  no  answer 
was  made  to  said  set-off.  Held,  that  a  judgment  sustaining  the 
attachment  of  A.  was  erroneous,  and  the  set-off  in  the  answer 
of  C.  should  have  been  allowed 611 

Contempt. 

The  mere  failure  to  satisfy  an  execution  or  judgment  when  the 
defendant  is  unable  to  do  so  should  not  be  treated  as  a  contempt 
and  punished  accordingly 8 
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BGtnc,  FAoa. 

The  party  should  be  summoned  on  a  rule  to  appear  and  defend  or 
excuse  the  supposed  contempt  before  the  court  should  resort  to 
an   attachment    8 

ATTORNEY  AND  CLIENT. 
Attorney  fee. 

The  administrator  is  not  entitled  to  employ  counsel  at  the  expense 
of  the  estate  to  set  up  his  personal  claim,  inconsistent  with  the 
interest  of  the  heirs,  but  he  should  be  allowed  a  reasonable  sum 
for  counsel  to  advise  him  in  the  administration  of  the  estate 59 

Divorce.    Alimony.     Attorney's  fees.     Costs. 

In  a  wife's  suit  against  her  husband  for  alimony  and  divorce,  he  is 
by  statute  bound  to  pay  a  reasonable  compensation  to  her  at- 
torneys as  a  part  of  the  cost. 

In  defending  a  subsequent  suit  by  the  husband  against  the  wife 
for  divorce  an  additional  compensation  to  her  attorney  should  be 
restricted  alone  to  the  value  of  his  services  rendered  in  defend- 
ing that  suit 632 

Champerty. 

It  is  insisted  that  the  contract  for  retainer  was  champertous  and 
void.  The  record  contains  no  allegation  to  that  effect,  and  there 
is  no  attempt  to  prove  such  illegality.  And  the  court  will  not 
presume  champerty,  nor  infer  it  without  strong  proof 388 

Community  of  interest. 

S.  W.  Kennedy  was  employed  to  defeat  a  $300,000  subscription  by 
Christian  county  to  the  Henderson  &  Louisville  Railroad  Com- 
pany, by  Knight,  Bryant,  and  Thomas.  Evidence  was  conflicting 
as  to  which  one  made  the  actual  employment,  but  a  formal  pro- 
test against  the  subscription  was  signed  and  filed  and  the  names 
of  defendants  Thomas  and  Baker  appeared  to  same.  It  appeared 
also  that  a  large  number  of  citizens  in  the  lower  part  of  the 
county  desired  to  defeat  the  subscription;  this  being  a  com- 
munity of  interest,  there  was  a  concord  and  unity  of  action. 
The  name  of  Thomas  appearing  as  a  signer  of  the  petition  and 
also  in  the  light  of  an  employer,  a  verdict  in  his  favor  was  er- 
roneous        421 

Statements.    Confession.    Evidence. 

The  statements  or  confession  of  a  party  to  an  action,  in  relation  to 
the  subject-matter  of  the  controversy,  as  a  general  rule,  are 
competent  as  evidence  against  him;  but  such  statements  or  con- 
fessions must  have  been  made  by  him,  or  made  in  his  presence, 
and  assented  to  by  him.  An  attorney's  statements  made  in  the 
absence  of  his  client  is  not  competent  evidence 159 
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Same.    Legal  title  should  he  matured  before  sale,  faob. 

The  chancellor  should  always  ascertain  where  the  l^gal  title  is  to 
land  and  have  it  matured  so  that  a  purchaser  at  his  sale  can 
be  assured  he  is  purchasing  the  land  and  not  a  law  suit,  as 
this  depresses  the  price  and  causes  a  sacrifice 518 

Directions  to  commission  as  to  when  sale  shall  he  made. 

When  the  sale  of  land  is  to  be  on  the  premises,  the  commissioner 
should  be  ordered  to  make  it  on  a  day  certain;  when  it  is  to 
be  made  at  the  courthouse  door  it  is  sufficient  to  direct  him  to 
sell  on  the  first  day  of  a  court  to  be  held  for  the  county 518 

Receiver.     Appointment.     Bond.     Qualification. 

A  receiver  should  execute  a  bond,  approved  by  the  court,  and  take 
the  oath  required  by  law  before  entering  upon  the  discharge  of 
his  duties 518 

Attorney  for  plaintiff  appointed  to  defend. 

An  attorney  who  had  brought  some  of  these  suits  was  appointed 
to  defend  others;  Held,  to  be  contrary  to  both  the  letter  and 
spirit  of  the  Code 518 

yonresident.     Appointment  of  attorney  for. 

Attorney  must  be  appointed,  for  nonresident  constructively  sum- 
moned, sixty  days  before  judgment  can  be  rendered  against  him. .       337 

Void  sales. 

Legal  sales  made  for  benefit  of  creditors,  where  affidavits  are  not 
made  as  required  by  section  251,  Civil  Code,  are  void 337 

New  trial.    Casualty.    Misfortune.      Petition.    Valid  defense.    Answer. 
Demurrer.    Negligence  of  counsel. 

The  failure  of  counsel  to  put  in  a  defense  (no  doubt  resulting  from 
casualty  or  accident),  where  it  is  not  alleged  that  appellants 
or  their  counsel  were  unavoidably  prevented  from  making  a  de- 
fense, will  not  warrant  a  reversal 90 

Negligence  of  counsel  and  client.  New  trial. 

Negligence  of  counsel  is  no  grounds  for  a  new  trial,  and,  moreover, 
when  the  appellant  absents  himself  on  his  own  private  business 
from  the  trial,  he  is  as  negligent  as  his  attorney 68 

Pleadings.     Value.     Amount.     Damages.     Judgment,     Jury.     Buper- 
sedeas  bond.    Attorney's  fees. 

Allegations  of  value  or  of  amoimt  of  damage  shall  not  be  con- 
sidered as  true  by  the  failure  to  controvert  them. 
The  assessment  of  the  value  of  rents  cannot  be  done  without  proof. 
No  attorney  fee  can  be  recovered  in  a  suit  on  supersedeas  bond 347 
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Recognizance,  Forfeiture  in  Circuit  Court.  Criminal  and  penal  causes 
and  pleas  of  the  Commonwealth  transferred  to  Criminal  Court, 
Summons  on  forfeiture  to  Circuit  Court,  Judgment  in  Crim- 
inal Court,  PAGE. 

Becroft  was,  on  the  8th  day  of  August,  1863,  indicted  in  the  Camp- 
bell Circuit  Court,  and  admitted  to  bail  and  appellant  became 
bound  as  his  surety.  Becroft  failed  to  answer  at  the  February 
term,  1864,  and  his  recognizance  was  adjudged  forfeited,  where- 
upon the  appellant  was  summoned  to  appear  in  the  court  at  its 
next  April  term,  and  show  cause,  etc.  In  the  meantime  a  Crim- 
inal Court  was  established  for  Campbell  county  to  which  all  the 
criminal  and  penal  causes  and  pleas  of  the  Commonwealth  were 
transferred.  Prior  to  the  time  the  cause  should  have  been 
moved  to  the  Criminal  Court  no  summons  had  been  served  on 
appellant.  On  the  23d  day  of  April,  1867,  judgment  was  ren- 
dered against  appellant  in  Criminal  Court.  Held,  that  the 
Criminal  Court  had  no  jurisdiction  in  the  matter  as  appellant 
was  summoned  to  appear  in  the  Circuit  Court 573 

Bail  bond.    Forfeiture,    Defense, 

The  fact  that  the  defendant  was  prevented  .by  military  power, 
against  his  will,  from  appearing  before  the  adjudged  forfeiture, 
presents  a  good  defense  and  it  was  error  to  sustain  a  demurrer 
to  the  answer 452 

Bail  botid.    Appearance  at  next  term, 

A  bail  bond  stipulating  for  the  appearance  of  the  defendant  at 
any  other  than  the  next  term  after  its  execution  thereof  will 
be  quashed   451 

BAR   TO   ACTION. 
Commissioner's  report.    Bar  to  subsequent  action.    Evidence. 

In  the  settlement  of  an  estate,  the  administrators  had  a  commis- 
sioner appointed  to  render  an  accounting.  The  report  of  this 
commissioner,  though  never  confirmed  and  ordered  to  be  recorded, 
was  not  excepted  to  by  the  complainants  in  an  action  against  the 
administrators  to  settle  the  estate,  but  their  bill  was  dismissed 
after  the  commissioner's  report  was  filed.  This  is  held  to  be 
persuasive  evidence  against  complainants,  if  not  an  absolute  bar 
to  a  subsequent  action 440 

Same.    Demur  to  answer. 

The  defendant  in  his  answer  denied  that  the  plaintiff  had  attained 
full  age  before  the  suit  was  commenced,  to  which  a  demurrer  was 
sustained,  which  was  error.  The  answer  denies  her  right  to  sue 
and  was  a  bar  to  the  action,  and  the  demurrer  should  have  been 
overruled 224 
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BEQUEST. 

WUl.    Qift.  PAOB. 

One  of  the  beneficiaries  under  a  ¥dll  may  dispose  of  his  share  to  the 

other  legatees  by  gift,  and  vest  them  with  the  perfect  right  to 

dispose  of  it  as  they  please  to  the  exclusion  of  the  husband 

of   their   deceased   sister 208 

BETTING. 
Betting  on  elections.    Indictment. 

"  It  is  not  a  penal  offense  under  any  statute  to  bet  that  a  certain 
individual  will  not  be  elected  to  a  certain  office  at  a  certain 
election,  unless  he  be  a  candidate  for  that  office,  or  is  voted  for  to 
fill  it,  or  is  intended  or  expected  to  be  voted  for,  or  is  expected 
to  be   a   candidate   for   it." 243 

Instructions. 

Where  the  averments  of  an  indictment  are  not  supported  by  the 
evidence  the  court  should  instruct  for  defendant 243 

Bame. 

An  instruction  that  "  if  the  jury  believe  from  the  testimony,  be- 
yond a  reasonable  doubt,  that  the  defendant  agreed  to  give  Car- 
ter a  cow  in  the  event  of  Morrow's  election,  and  said  Carter  was 
to  give  defendant  a  cow  in  the  event  of  Ingram's  election, 
and  such  election  was  held,  they  should  find  defendant  guilty 
of  betting  on  the  election,  unless  the  jury  should  believe  the  bet 
was  withdrawn  or  aimulled  before  the  election."  Held  to  be 
erroneous    243 

BILLS  OF  EXCHANGE. 
Stamping  hills  of  exchange. 

The  fact  that  a  bill  of  exchange  had  not  been  stamped  according  to 

the  acts  of  Congress  does  not  operate  to  render  it  invalid 487 

Indorsement.     Fraud.     Attachment.     Ansioer.     Presumptions. 

In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that 
negotiable  paper  acquired  in  the  usual  course  of  business  and 
for  a  valuable  consideration  has  been  indorsed  before  it  came 
due 487 

BIAS. 
Interested  witness.    Evidence. 

The  rule  of  law  is  if  the  witness  regards  himself  interested  this 
excludes  his  evidence  because  of  the  bias  this  estimated  interest 
has  on  his  mind,  and  does  not  depend  on  the  fact  whether  he  is 
interested   259 


Index.  657 

BILL  OF  EXCEPTIONS. 
Time  to  file.  paob. 

A  bill  of  exceptions  cannot  be  filed  in  vacation 370 

Same.    Extension  of  time. 

Extension  of  time  to  file  a  bill  of  exceptions  must  be  until  a  day 

in  tbe  next  term  of  court 370 

Errore  in  Court  of  Appeals. 

In  the  absence  of  a  bill  of  exceptions  certifying  the  evidence  heard 
by  the  circuit  judge  on  the  trial  of  the  exceptions  to  the  award, 
the  Court  of  Appeals  cannot  adjudge  an  error  was  committed  by 
overruling  them    376 

Second  trial.     Evidence  used  on  first   trial.     Death,     Nonresidence. 
Disability  of  witness. 

The  death,  nonresidency,  or  disability  of  a  witness  whose  state- 
ments have  been  read  on  the  first  trial  of  a  case,  does  not  de- 
prive a  party  of  the  right  to  use  them,  on  the  second  trial,  as 
embodied  in  the  bill  of  exceptions  on  the  first  trial 482 

Instructions. 

Where  the  instructions  were  not  made  a  part  of  the  bill  of  ex- 
ceptions, signed  by  the  judge,  they  are  no  part  of  the  record, 
and  will  not  be  considered  by  this  court 202 

Bill  of  exceptions  must  contain  cUl  the  instructions  given  hy  the  court. 

It  is  not  stated  in  any  of  the  numerous  bills  of  exceptions  that 
any  or  either  of  them  contain  all  the  instructions  given  by  the 
court  to  the  jury;  we  cannot,  therefore,  c<»isider  alleged  errors  in 
the  instructions  or  in  refusing  to  instruct  the  jury  on  this 
appeal   316 

"New  trial.    Defective  petition.    Demurrer.    Amended  petition. 

The  only  averment  in  the  petition  is  ''that  Wilson  had  prepared 
for  the  defense  of  the  suit  by  summoning  witnesses  by  whom  he 
could  have  established  a  defense."  It  was  not  stated  that  they 
could  establish  a  defense  if  a  new  trial  should  be  awarded. 
Held,  that  unless  the  facts  had  been  stated  in  the  petition, 
which  appellant  believed  that  witness  would  prove,  so  as  to  en- 
able the  court  to  adjudge  of  the  materiality  of  the  evidence,  a 
new  trial  should  not  be  awarded 537 

Amended  petition. 

In  the  absence  of  a  bill  of  exceptions  incorporating  an  amended 
petition,  this  court  will  presume  that  the  court  below  decided 
correctly  in  refusing  to  permit  it  to  be  filed 537 

42 
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BILLS  AND  NOTES. 

Usury.    Notes  ttiken  up  on  renetoah    Evidence.  pAoa. 

Notes  taken  up  on  renewal  are  competent  evidence  on  a  question  of 

usury    82 

Bank  account. 

The  fact  that  the  plaintiffs,  who  are  bankers,  charged  the  amount 
of  the  note  of  Boioe  and  Shannon,  payable  one  day  after  date,  to 
the  account  of  Boice  in  his  bank-book  on  the  day  of  the  execution 
did  not  change  the  character  of  the  debt  nor  impair  the  efficacy  of 
the  note    170 

Evidence. 

It  is  error  for  the  court  to  refuse  the 'introduction  of  testimony 
of  one  defendant  to  prove  agreements  between  him  and  a  co< 
defendant,  who  filed  a  separate  answer,  and  which  would  sustain 
a  plea  of  exoneration 170 

Alteration  of  instruments.     Discharge  of  indorser. 

Where  the  payee  of  a  bill  subsequently  inserts  the  name  of  another 
as  drawee  \idthout  his  authority,  the  alteration  will  operate  to 
discharge  the  indorser  from  liability 515 

Note  made  to  one's  own  order.    Evidence  of  indebtedness. 

A  note  made  payable  to  a  party's  own  order  imports  no  l^gal  obli- 
gation and  can  only  be  used  as  evidence  of  an  indebtedness,  not 
as  a  foundation  of  an  action 378 

Possession  of  promissory  note.    Evidence  of  oumership. 

The  production  and  possession  of  a  note  is  prima  facie  evidence 
of  ownership    240 

Prima  fade  evidence  of  indebtedness. 

Where  the  authority  of  one  partner  to  bind  the  partnership  firm 
is  proven  by  the  evidence  a  note  signed  by  the  partner  for  the 
firm's  indebtedness  is  prima  facie  evidence  that  the  firm  owed  the 
whole  amount  of  the  same 187 

Non  est  factum. 

The  appellee  plead  non  est  factum  to  the  note,  and  it  is  conceded 
that  the  evidence  as  to  handwriting  leaves  the  genuineness  of  the 
note  doubtful;  we  think  the  circumstances  greatly  preponderate 
in  favor  of  its  validity 161 

Promissory  notes.    Manner  of  computing  interest. 

The  legal  manner  to  calculate  interest  on  a  note  is  down  to  the 
first  payment,  and,  if  the  payment  be  equal  to  or  larger  than 
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the  interest,  apply  the  payment  first  to  the  discharge  of  the 
interest  and  apply  the  remainder  to  a  discharge  of  the  prin- 
cipal, as  a  creditor  has  the  legal  right  to  have  the  interest  dis- 
charged before  the  principal  shall  be  reduced 504 

Wcmt  of  consideration.     Burden  of  proof. 

In  a  suit  on  a  note,  where  the  plea  of  no  consideration  is  relied  on 
as  defense,  which  was  controverted  by  reply,  the  burden  of  proof 
is  on  the  defendant 285 

Parol  agreement.     Additional  surety, 

A  parol  agreement  cannot  destroy  the  obligatory  effect  of  a  writ- 
ten note    146 

Esorow. 

A  note  or  bond  cannot  be  delivered  by  the  obligor  to  the  obligee 
as  an  escrow 146 

Obligee  hound  by  his  undertaking. 

It  cannot  be  doubted,  and  will  scarcely  be  denied,  that  the  obligee 
in  a  note  or  bond,  who,  by  verbal  promise  to  procure  additional 
surety,  or  to  furnish  other  indemnity,  induces  an  individual 
to  become  bound  as  surety  in  a  note  or  a  bond  of  his  debtor,  is 
himself  l^ally  bound  by  his  undertaking  and  responsible  to  the 
promisee  for  the  injury  and  damage  done,  which  may  inure 
to  him  from  a  breach  of  promise 146 

Defense  to  suit. 

The  fact  that  the  obligee  failed  to  procure  additional  surety  on  the 

note  is  no  defense  to  it 146 

Counterclaim. 

The  injured  party  may  by  counterclaim,  in  a  suit  on  a  note,  recover 
any  damage  he  has  sustained  by  reason  of  the  failure  of  the 
obligee  to  procure  additional  surety 146 

Assignment.    Notice. 

If  the  payments  were  made  by  the  obligors  before  the  note  was  in 
fact  assigned  and  transferred,  or  before  they  had  any  notice  of 
the  assignment,  they  were  entitled  to  a  credit  for  such  pay- 
ments        281 

Assignment.     Surety.     Notice.     Statutes  of  Limitation. 

The  statute  does  not  require  a  surety  to  give  notice  to  the  payee 
in  a  note  of  his  relation  to  the  obligor,  before  he  can  avail  him- 
self of  the  Statute  of  Limitations,  as  the  obligee  is  presumed  to 
know  the  relation  and  the  assignment  of  the  note  did  not  de- 
prive the  surety  of  that  defense 641 
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Parol  assignment  of  note  and  equitable  transfer.  paqb. 
A  parol  assignment  of  a  note  will  operate  as  an  equitable  transfer 
of  indemnity  against  loss  on  the  indorsement  of  a  bill  of  ex- 
change         382 

Subrogation.    Purchase  of  equitable  title  to  note. 

A  purchaser  of  the  interest  of  a  payee  in  a  note  becomes  invested 
with  the  equitable  title  to  same  and  is  subrogated  to  the  right  of 
the  payee,  notwithstanding  the  note  be  taken  from  the  payee 
by  a  void  military  order  and  delivered  to  the  maker,  and  even 
though  this  be  done  seemingly  at  the  instance  of  both  maker 
and  payee  600 

Payments,     Application  of. . . 

Where  land  and  personal  property  are  sold  on  the  same  terms  and 
upon  the  same  credit  and  notes  taken  for  the  aggregate  amount 
show  that  the  consideration  for  the  land  was  blended  with  and 
formed  part  of  the  consideration  of  each  note,  all  payments 
on  the  note  should  operate  as  a  payment  on  the  land  in  the 
proportion  it  bore  to  the  whole  indebtedness 86 

Day  of  payments  stipulated.  Covenant  to  extend  time  by  payment  of 
interest  annually. 
Where  a  day  of  payment  is  stipulated  in  a  promissory  note  and 
then  a  covenant  inserted  securing  to  the  debtor  the  privil^;e  of 
extension  at  his  own  pleasure,  from  year  to  year,  by  paying 
the  interest  annually,  is  not  in  conflict  with  any  law  or  public 
policy,  but  when  a  failure  to  pay  the  interest  promptly  occurs 
the  privilege  is  forfeited 491 

Surety  agreement.     Credit.     Fraud, 

When  the  parties  to  a  note  agree  that  a  certain  payment  shall  be 
a  credit  on  it,  from  that  instant  the  debt  is  extinguished  to 
that  extent,  and  neither  nor  both  of  the  parties  can  revive  the 
indebtedness  as  against  the  surety,  without  his  consent,  by  a 
future  agreement  to  apply  it  on  another  accoimt.  This  would  be 
fraud    on    the    surety 16 

Commercial  paper.     Fra/udulent  sales.     Purchaser  in  good  faith, 

A  purchaser  of  a  promissory  note  in  good  faith,  for  a  valuable  con- 
sideration, before  maturity,  is  held  to  be  a  bona  fide  owner,  and 
cannot  be  deprived  of  his  right  to  invoke  a  legal  remedy  to  col- 
lect  same    424 

Obligor.  Indorsee.  Written  contract.  Final  agreement.  Fraud  and 
mistake. 
A.  executes  and  delivers  to  C.  a  note  made  payable  to  B.  and 
by  B.  indorsed  in  blank.  As  A.  executed  the  note  as  obligor,  he 
alone  can  be  held  liable  as  such.  The  indorsers  occupy  a  different 
position  to  him,  and  the  obligation  they  assumed  was  altogether 
different  from  that  of  the  obligor 42 
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The  general  rule  is  that,  when  parties  have  entered  into  a  writ- 
ten contract,  that  is  taken  as  the  evidence  of  their  final  agree- 
ment, and  no  liability  inconsistent  with  the  writing  can  be  proven 
in  the  absence  of  fraud  or  mistake 42 

Where  no  exceptions  are  taken  to  the  ruling  of  the  court  in 
rejecting  the  deposition  of  a  witness,  even  though  the  court  erred, 
the  error  must  be  deemed  waived 42 

BONA  FIDE  PURCHASERS. 
Bona  fide  purchaser. 

The  subsequent  conveyance  of  the  land  by  the  husband  and  wife 
was  by  fraud  and  coercion,  yet  as  Johnson  was  a  bona  fide  pur- 
chaser for  a  valuable  consideration  without  notice  the  appellants, 
since  her  death,  cannot  reclaim  title 258 

Batne.     Equity. 

The  appellants  are  equitably  entitled  to  recover  from  appellee  their 

interest  in  the  amount  paid  to  him  for  the  land 258 

BOND  FOR  TITLE. 
Btaiuie.    Oanstruetion  of. 

Sections  20  and  22,  Revised  Statutes  (2  Stanton,  p.  230),  literally 
applies  only  to  executed  contracts  of  sale,  and  not  to  sales  by 
bond   for   title 142 

BOND. 
Administrator. 

It  is  presumed  the  administrator  executed  bond  with  good  surety; 
therefore,  without  an  averment  that  the  surety  would  be  un- 
available, no  cause  of  action  could  be  made  out  by  the  distrib- 
utees against  the  administrator,  even  if  such  case  existed  in  be- 
half of  the  sureties 19 

Guardian  and  toard.    Ltiability  on  bond  executed  in  County  Court  aaid 
bond  executed  in  Circuit  Court.    Sureties. 

Although  the  guardian  and  his  County  Court  surety  became  liable 
on  their  County  Court  bond  for  the  sum  paid  him  by  the  com- 
missioner of  the  Circuit  Court,  it  being  the  proceeds  of  a  sale 
of  his  ward's  property,  the  sureties  in  the  Circuit  Court  bond 
were  under  obligations  that  the  money  should  be  kept  or  dis- 
posed of  according  to  law  and  the  orders  of  the  court 224 

Same.    Suit  on  guardian's  bond. 

The  ward  was  entitled  to  sue  for  and  receive  her  portion  of  the 
proceeds  of  a  sale  received  by  her  guardian;  and  she  was  not 
bound  to  sue  the  County  Court  sureties  jointly  with  the  obligors 
in  the  Circuit  Court  bond 40 
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Same.    Demur  to  answer.    Bar  to  cation.  pagb. 

The  defendant  in  his  answer  denied  that  the  plaintiff  had  attained 
full  age  before  the  suit  was  commenced,  to  which  a  demurrer  was 
sustained,  which  was  error.  The  answer  denies  her  right  to  sue 
and  was  a  bar  to  the  action,  and  the  demurrer  should  have  been 
overruled  224 

Guardian's  hond.    Sureties.    Counter -surety.     Indemnity.    Clerk's  mis- 
take.   Oral  evidence. 

If  the  appellant  had  proceeded  against  his  principal  under  the 
Acts  of  1856,  he  might  have  been  released  from  responsibility  as 
surety.  But  he  only  required  counter-surety  in  the  Ck)unty 
Court,  and  in  that  court  the  obligors  bind  themselves  to  hold 
him  harmless  26 

Same. 

But  in  the  bond  executed  in  the  Circuit  Court  they  became  re- 
sponsible to  the  ward  for  the  price  of  land,  and  it  was  intended 
to  release  the  appellant,  but  the  proper  order  was  omitted  by 
mistake  of  the  clerk,  as  shown  in  the  evidence  received,  without 
objection.  Held,  that  as  the  evidence  was  not  objected  to,  the 
competency  is  admitted,  and  the  court,  therefore,  is  bound  to  give 
effect  to  the  Circuit  Court  bond 25 

Same. 

A  surety  on  an  original  bond  in  the  County  Court  is  released 
from  liability,  w^hen  a  new  bond  is  made  on  an  appeal  to  the  Cir- 
cuit Court,  which  is  intended  to  release  the  original  surety. ...         25 

Attfichment  of  partnership  property.     Suit  on  attachment  bond. 

Suit  was  brought  against  appellant  and  Frazer,  partners,  and  an 
attachment  levied  on  the  partnership  property  for  firm  debts. 
The  attachment  was  sustained  as  to  Frazer  and  discharged  as 
to    appellant. 195 

Same. 

In  a  suit  by  appellant  on  the  attachment  bond  it  is  held  that  ap- 
pellee, surety  on  the  said  bond,  is  not  liable  because  the  covenant 
was  to  appellant  and  Frazer  jointly 195 

Nonresident.    Petition  taken  for  confessed. 

It  is  error  to  take  a  petition  against  a  nonresident  for  confessed 
who  has  not  appeared  to  the  action,  although  a  corresponding  at- 
torney was   appointed 464 

Bond. 

It  is  error  to  render  a  judgment  against  a  nonresident  before  bond 
is  executed  as  required  by  subdivision  2,  section  440,  Civil  Code. 
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Diatribution  of  decedent's  estate.    Bond  of  distributee.  pagb. 

The  court  will  require  the  distributee  or  legatee,  before  receiving  his 
distributive  share  or  legacy,  to  execute  a  bond  with  good  security 
to  pay  back  the  amount  received  by  him,  if  any  d^bts  appear 
against  the  estate  within  five  years 302 

Administrator's  bond.    Counter  security. 

Where  one  of  a  number  or  sureties  fail  to  join  with  the  others  in 
requiring  counter  security  he  is  equally  lx>und  with  the  sureties 
in  the  new  bond 613 

Judgment, 

It  is  error  to  render  a  judgment  against  a  nonresident  before  bond 
is  executed  as  required  by  subdivision,  2,  section  440,  Civil 
Code 454 

Husband  and  wife.     Coverture,     Title  bond.    Wife's  note. 

The  wife  sold  land  and  executed  her  title  bond  therefor,  receiving 
part  of  the  consideration;  afterward  the  contract  was  canceled 
and  she  executed  her  note  to  her  grantee  for  the  amount  which 
she  had  received  on  the  purchase  price,  taking  up  the  title  bond. 
Suit  having  been  brought  on  the  note,  she  pleaded  her  coverture  at 
the  time  of  the  execution  of  the  note.  Held,  that  she  will  not 
be  permitted  to  hold  both  the  land  and  the  consideration  for  it. 
If  she  is  not  bound  on  the  note  she  is  bound  on  her  title  bond. ...       218 

Requirements  of  Code. 

There  must  be  a  bond  executed,  as  required  by  section  440  of  the 
Civil  Code,  to  the  defendant  for  restoring  the  property  to  him 
should  it  turn  out  that  the  attachment  was  wrongfully  sued  out, 
before  an  attachment  can  be  issued 299 

Borne.    Wife  entitled  to  exempt  property  of  her  husband. 

The  wife  having  been  left  in  the  possession  of  the  property  had  the 
right  to  protect  and  defend  it  for  her  husband,  and  her  claim 
of  its  exemption  from  attachment  made  in  her  answer  should 
have    been    respected 299 

Robbery.  Examining  trial.  Bond  to  answer  indictment.  Forfeiture. 
Recognizance  discharges  former  bond. 
If  a  defendant  appears  in  court  in  compliance  with  the  bond  exe- 
cuted in  examining  court  and  enters  into  a  recognizance  to  ap- 
pear at  the  next  term  of  the  Circuit  Court,  his  former  bond  is 
discharged    665 

Statutory  provisions.    Construction. 

A  statute  requiring  a  guardian  to  enter  into  covenant  to  an  infant 
with  good  surety  is  not  violated  where  the  bond  is  made  payable 
to  the  State.    It  is  thus  as  available  and  effectual  to  the  infant. .       130 
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Levy  of  execution.    Indemnifying  bond.  pagb. 

An  officer  may  require  an  mdenmifying  bond  before  he  levies  an  ex- 
ecution, and  unless  he  does  so  and  notifies  the  execution  plaintiff 
that  he  desires  such  bond  it  is  his  duty  to  levy,  and  he  may 
waive  such  bond  until  he  does  levy  or  entirely  if  he  desires,  and 
the  deputy  may  do  this  as  well  as  the  sheriff 259 

Receiver,    Appointment,     Qualification. 

A  receiver  should  execute  a  bond,  approved  by  the  court  and  take 
the  oath  required  by  law  before  entering  upon  the  discharge  of 
his  duties  518 

Trustee  of  jury  fund,  renewal  of  bond.   Sureties. 

The  trustees  of  the  jury  fund  of  Daviess  county,  without  an  order 
from  court,  filed  a  second  bond,  which  was  approved  as  the  first 
one  had  been,  and  contained  the  name  of  only  one  of  the  orig- 
inal sureties.  Held,  that  the  second  bond  was  not  a  cumulative 
one,  but  a  renewal  in  entirety 238 

BREACH, 
Conditional  contract.    Damages, 

A  sale  of  personal  property,  consisting  of  corn,  was  made  by 
appellant  to  appellee;  no  price  was  agreed  on  and  no  particular 
amount  was  specified  by  appellant,  and  further  conditioned  on 
certain  acts  of  appellee  in  securing  pasturage  for  watering  and 
feeding  his  hogs,  and  this  the  appellee  took  time  to  do.  Held  as 
not  being  a  sale  so  complete  as  to  bind  either  party 45 

Same, 

But  had  the  contract  been  binding  on  Robinson,  Loyd  had  paid 
nothing  and  was  only  entitled  to  the  difference  in  the  price  he 
was  to  give  and  the  market  value 45 

CARRIERS. 

Railroads,  Organization,  Capital.  Stock,  Subscription.  Stockholders, 
Creditors,  Sureties.  Notes.  Judgment  confessed.  No  property 
found.  Attachment,  Contribution,  Insolvency,  Organissation 
ctssailed. 
It  is  too  late,  after  repeated  elections  of  directors  by  the  stock- 
holders and  the  subscription  of  thousands  of  dollars  to  the  cap- 
ital stock  by  the  counties  traversed  by  the  line,  for  them  to 
assail  the  legal  organization  of  the  company ' 458 

Insolvency  of  company. 

As  the  company  is  insolvent  and  cannot  complete  the  object  of  its 
creation  and  must  go  into  liquidation,  all  the  subscribers  and 
stockholders  should  be  made  parties  in  order  that  each  may  bear 
his  pro  rata  share  of  the  indebtedness  of  the  corporation 468 
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Judgment  confessed  by  president  not  conclusive,  page. 

The  stockholders  and  subecribers  to  the  capital  stock  of  a  corpora- 
tion are  not  concluded  by  a  judgment  confessed  by  its  president, 
virtually  to  himself^  from  assailing  it  and  reducing  the  amount. .       458 

Surety.    Payment  of  debt. 

A  surety  cannot  have  judgment  against  his  principal  before  pay- 
ment of  the  debt  for  which  he  is  surety 458 

Express  company.  Responsibility  for  goods  taken  by  robbers.    Reason- 
able  tims  to  deliver.    Offer  to  deliver. 

Where  an  express  company  has  reasonable  time  to  deliver  goods  or 
a  reasonable  time  to  offer  to  deliver  them,  they  are  responsible 
for  the  value  of  the  goods  lost  by  the  reason  of  being  taken  by 
robbers  295 

Railroad.     A  cause  of  action  for  damages  for  loss  of  goods  may  be 
assigned. 
The  right  to  recover  damages  for  loss  of  goods  by  common  carrier 
may  be  assigned  and  the  assignee  may  sue  for  same  by  making 
the  assignor  a  party  defendant 133 

Regular  agent.    Subagent.' 

Conceding  that  the  evidence  conduced  to  prove,  or  it  did  prove, 
that  the  defendants  did  not  know  that  Ballard  was  assuming  to 
act  for  them  in  the  reception  of  the  wheat,  and  that  they  had 
never  knowingly  approved  or  sanctioned  such  assumption,  or 
recognized  his  appointment  as  subagent,  nor  his  acts  as  such; 
still  the  evidence  proves  that  the  wheat  was  delivered  to  Ballard 
and  put  inside  the  depot,  and  that  Ballard  had  before  and  after 
been  acting  as  freight  agent  by  appointment,  and  with  the  knowl- 
edge of  the  regular  appointed  agent.  Held,  that  these  facts  im- 
pose on  the  carrier  the  obligation  to  carry  and  deliver  the  wheat.       133 

Same,     Implied  authority.     Obligatory  effect  of  unauthorized  acts  of 
another. 

The  defendants  by  becoming  the  owners  of  a  railroad  and  assum- 
ing the  character  of  common  carrier  are  bound  not  only  to  trans- 
port goods  delivered  to  them,  but  are  bound  to  carry  all  goods 
delivered  for  transportation.  They  are  also  bound  to  know  by 
whom  their  depot  is  kept  and  by  whom  their  business  is  done 133 

Strangers  or  other  persons  are  not  bound  to  inquire. 

Strangers  or  other  persons  delivering  goods  for  transportation  are 
not  bound  to  inquire  whether  the  person  found  at  the  depot  ready 
to  receive  goods  is  authorized  to  transact  such  business,  and  the 
carriers  cannot  evade  their  responsibility  for  failure  to  carry 
and  deliver  goods  so  received 133 
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Bailraada.  Bight  of  way.  Use.  Liability  of  new  corporation.  Lien.  paob. 
Appellee  Bold  a  right  of  way  over  his  land  to  the  railroad  corpo- 
ration for  $200,  payable  in  two  installments.  He  failed  to  col- 
lect the  amount  so  due,  and  the  company's  property,  bonds,  etc., 
were  sold  by  order  of  court,  and  purchased  by  appellants,  a  new 
corporation,  organized  under  a  new  charter  or  act  of  the  Legis- 
lature. Held,  that  the  new  organization  cannot  be  made  liable 
for  the  debts  of  the  first  organization,  never  having  assumed  any 
of  its  obligations 618 

Same,     Vendor's  lien.    Easement. 

The  vendor  having  sold  only  an  easement,  the  legal  title  to  the  land 
being  still  vested  in  himself,  he  cannot  subject  the  land  to  a 
vendor's  lien 618 

Injury  to  goods  in  transit.    Damages.    Consignee  not  responsible. 

Where  goods  are  injured  in  transit,  it  not  being  the  result  of  any 
improper  conduct  on  the  part  of  the  consignee,  he  cannot  be 
held  responsible  for  the  damages,  and  is  only  accountable  to  the 
consignor  for  the  price  received  for  the  damaged  goods 490 

CAUSE  OF  ACTION. 
Statute  of  Limitations.     Construction.     Pre-existing  causes  of  action. 
Amendments  in  oonfliot  ujith  State  and  Federal  Constitutions. 
The  statutory  bar  provided  for  by  chapter  63,  Rev.  Stat.,  did  not 
embrace  pre-existing  causes  of  action 582 

Act  of  1858  in  conflict  with  State  Constitution. 

The  Act  of  1868,  by  which  it  was  attempted  to  make  the  provisions 
of  chapter  63,  supra,  extend  to  all  cases  whether  the  right  of 
action  accrued  before  or  after  the  adoption  of  the  Revised  Stat- 
utes, is  in  conflict  with  the  Constitution  of  this  State 582 

Act  of  1862  in  conflict  with  the  United  States  Constitution. 

The  Act  of  March  15,  1862,  is  in  conflict  with  the  Constitution  of 

the  United  States 582 

Pleading.    Answer.    Information  sufficient  to  form  belief. 

Where  the  personal  acts  of  the  defendant  are  alleged  and  relied 
upon  as  the  facts  which  constitute  the  cause  of  action  against 
him,  he  will  not  be  allowed  to  set  up  a  want  of  knowledge  or  in- 
formation to  form  a  belief  as  to  their  existence  as  a  defense  to 
the  action 71 

CERTIFICATE. 
Evidence,  competency  of.    Certificate  of  Secretary  of  foreign  State. 

The  fact  that  the  defendant  had  at  or  about  the  same  time  ten- 
dered in  payment  other  altered  bank  bills,  similar  in  character 
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of  the  alteration  to  the  bill  for  the  tendering  of  which  he  was 
prosecuted,  was  competent  evidence  to  prove  guilty  knowledge 
on  his  part. 
The  certificate  of  the  Secretary  of  State  of  Ohio  was  also  admis- 
sible to  prove  that  the  Dayton  Bank  had  been  legally  incor- 
porated         345 

CHAMPERTY. 
Attorney  and  client. 

It  is  insisted  that  the  contract  for  retainer  was  champertous  and 
void.  The  record  contains  no  allegation  to  that  effect,  and  there 
is  no  attempt  to  prove  such  illegality.  And  the  court  will  not 
presume  champerty,  nor  infer  it  without  strong  proof 388 

Statute, 

The  Statutes  of  Champerty  do  not  apply  until  tenant  has  held  ad- 
versely to  his  landlord  for  fifteen  years 494 

CHARGE  ON  PROPERTY. 

Legacy.    Devise  of  an  estate  charged  with  the  support  of  another. 

Where  an  estate  was  devised  to  a  son,  charged  with  the  support 
of  the  testator's  relict  for  life,  the  property  itself  was  charged 
with  this  burden;  in  the  dereliction  of  the  son,  any  other  one 
that  she  might  select  may  discharge  the  duty  and  would  be  en- 
titled to  compensation  therefor,  which  would  be  a  charge  on 
the  property  and  have  a  prior  lien  to  the  son,  his  vendee,  or 
any  execution  purchaser  of  the  property  sold  to  pay  son's  debts.       273 

CHURCH  PROPERTY. 
Dedication.    Deed  of  trust.    Use.    Legal  title.    Trustees.    Combination. 
Worship.      Control.      Aha/ndonment    by    part    of    congregation. 
Rights  of  those  remaining.     Ouster. 

The  lot  was  conveyed  to  the  trustees  for  the  purpose  of  having  a 
church  built  thereon  for  the  use  and  benefit  of  the  congregation 
for  the  purpose  of  worship. 

The  trustees  were  only  invested  with  the  control,  and  in  nowise 
vested  with  a  legal  title  or  the  right  to  sell  the  property. 

It  does  not  follow  that  after  a  majority  of  the  original  congrega- 
tion had  abandoned  the  use  of  the  property,  having  left  some  of 
the  original  members  there  to  worship  in  the  old  house,  who  con- 
tinued to  worsliip  there,  and  being  of  the  same  persuasion,  they 
could  not  be  ousted  by  the  trustees 219 

CmZEXSHIP. 
Ewpatriation.    Slander. 
Slander. 

It  is  not  slander  to  charge  that  one  has  falsely  taken  an  oath 
prescribed  by  an  unconstitutional  and  void  act  of  the  Legislature.       100 
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Expatriation,  paos. 

The  act  known  as  the  "  Expatriation  Act,"  approved  March  16, 
1862,  was  unconstitutional. 

A  citizen  may,  with  the  consent  of  his  State,  express  or  pre- 
sumed, expatriate  himself,  but  no  mere  act  of  State  legislation 
can  per  ae  denationalize  him  without  his  concurrence 100 

Judicial  conviction. 

Such  compulsive  excision  is  a  heavy  punishment,  which  cannot 
be  inflicted  without  judicial  conviction  of  some  crime  or  act, 
denounced  by  legislation  as  a  forfeiture  of  citizenship,  any  more 
than  a  bill  of  attainder  without  judicial  conviction  can  constitu- 
tionally punish  a  citizen. 

Whether  a  citizen  has  been  guilty  of  an  offense  involving  the 
forfeiture  of  his  right  to  vote  is  necessarily  a  judicial  question 
which  can  be  constitutionally  decided  by  the  judiciary  on  a  full 
and  fair  trial  on  an  indictment  or  a  presentment,  but  cannot  be . 
rightfully  adjudged  collaterally  or  incidentally  by  the  officers  of 
the  election.  Nor  can  a  test  oath  be  constitutionally  required  in 
such  a  case,  nor  the  refusal  to  take  it  be  deemed  a  judicial  trial 
and  conviction  of  the  imputed  offense. 

A  legislative  act  cannot  make  voluntary  rebellion  involuntary 
expatriation    100 

CLAIMS. 

Conflicting  claims.    Equity,    Inheritance, 

A  court  of  equity  will  not  indulge  claims  of  a  wife  for  particular 
property  or  the  proceeds  thereof  as  her  inheritance  and  at  the 
same  time  for  the  interest  and  annual  profits  or  proceeds  of 
property  in  the  hands  of  a  trustee  which  belonged  to  her  hus- 
band prior  to  the  conveyance «^ 139 

CLAIMANT'S  ISSUE. 

Personal  representative.  Action  against.  Aocount,  Dema/nd,  Affl- 
davit.  Proof  by  personal  representative  only,  Successor.  Voucher, 
Settlement, 


It  is  the  duty  of  a  claimant,  before 
a  personal  —«-'—-«*-*"'"»   ^-^  j-*— 


y  of  a  claimant,  before  commencing  an  action  agunst 
»  y^K^^^M.  representative,  to  demand  payment  and  accompany  it 
with  proof  of  the  account  as  well  as  his  own  affidavit 447 

Same,     Voucher. 

The  personal  representative  must  be  furnished  with  a  proper 
voucher  by  which  he  can  obtain  credit  in  his  settlement 447 

COLLATERAL  ATTACK. 
Judgments.     Collateral  attacks  nullity. 

A  judgment  is  presumed  to  be  right  and  is  binding  until  reversed, 
and  before  it  can  be  assailed  collaterally  it  must  be  shown  to  be 
a  nullity 460 
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COLLATERAL  SECURITY.  paob. 

Conveyance  of  land  as  collateral  security,  only.  Lapse  of  time  operates 
in  favor  of  right  to  redeem. 
Where  it  suflSciently  appears  that  the  cited  consideration  of  a  con- 
veyance was  wholly  or  chiefly  for  borrowed  money,  held,  that 
such  conveyance  was  made  and  accepted  as  collateral  security 
only 401 

COMITY. 

Contracts.  Sale  of  whisky.  Breach  of  United  States  revenue  laws  no 
bar  to  recovery.  Jurisdiction.  United  States  courts. 
A  mere  breach  of  a  revenue  law  of  the  United  States  cannot  be 
pleaded  in  bar  of  a  recovery  on  a  contract  valid  under  the  laws 
of  this  State.  If  the  United  States  courts  had  jurisdiction  of 
the  cause  they  might  declare  the  contract  void 588 

COMMITTEE  OF  LUNATIC. 

Resulting  trust.     Purchase  of  lands  by  one  appointed  committee  of 
lunatic. 

A.  was  appointed  by  the  court  committee  of  John  Hornback,  a 
lunatic,  and  purchased  of  B.  lands,  using  money  derived  from  a 
sale  of  lands  of  the  lunatic  made  two  years  before  he  was  so  ad< 
judged.  The  land  purchased  of  B.  was  in  the  name  of  A.,  and 
deed  made  accordingly.  Held,  that  though  A.  as  committee  of 
the  lunatic  was  bound  to  receive  the  estate  and  manage  same 
advantageously,  applying  the  income,  if  sufficient  for  the  pur- 
pose, to  the  support  and  maintenance  of  the  lunatic,  it  would  not 
be  his  duty  to  invest  it  in  real  estate,  and  if  used  in  paying  for 
land  purchased  for  his  own  use  and  in  his  own  name,  a  trust 
would  not  by  the  use  of  the  money  in  that  way  result  to  the 
lunatic    696 

Same. 

One  appointed  a  committee  for  handling  the  estate  of  a  lunatic 
cannot  escape  liability  for  such  property  as  may  come  into  his 
hands  as  such  committee,  on  the  ground  that  the  adjudged  luna- 
tic was  sane  and  capable  of  managing  his  own  affairs 596 

COMMISSION  MERCHANTS. 
Duty  to  consignor.    Good  faith. 

The  general  rule  is  that  it  is  the  duty  of  a  commission  mer- 
chant to  sell  whenever  a  sale  can  be  made  at  a  profit,  or  to  sell 
when  it  is  necessary  to  raise  money  to  meet  bills  drawn  on  the 
property  that  were  maturing,  and  for  failing  to  do  so  he  is  re- 
sponsible to  the  consignor 29 
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SQffie,  PAOB. 

But  when  the  owner  provides  for  meeting  the  bills  and  for  pay- 
ing any  balance  against  him,  and  instructs  his  merchant  to  hold 
the  property,  then  the  obligation  ceases 29 

Same. 

In  the  absence  of  a  peremptory  order  to  sell  at  any  named  price 
or  within  a  given  time,  some  discretion  was  left  to  the  con- 
signees, and  if  they  held  the  pork  in  good  faith  for  a  higher  price 
they  cannot  be  made  responsible  to  the  consignor  for  any  loss 29 

Duties  to  customers. 

Where  a  consignee  makes  advances  on  tobacco  shipped  him  by 
commission  merchants,  such  advancing  does  not  give  them  the 
exclusive  right  to  control  it  except  to  sell  so  much  of  same  as 
was  necessary  to  reimburse  them ;  nor  does  it  give  them  the  right 
to  reship  to  a  foreign  market,  without  the  consent,  express  or 
implied,  of  consignor  490 

COMMISSIONER. 

Commissioner's  sales.    Decretal  orders  mere  offers.    Should  he  set  aside 
when  property  sacrificed. 

It  is  universally  understood  that  sales  by  a  commissioner  under  de- 
cretal orders  are  mere  offers  and  not  sales  until  confirmed  by  the 
court,  which  should  always  set  them  aside  when  the  property  has 
been  sacrificed  and  reliable  bids  to  advance  the  price  has  been 
made 579 

Same.  Purchaser  not  to  he  placed  in  possession  at  time  of  sale. 

It  is  error  to  order  a  commissioner  to  place  a  purchaser  in  posses- 
sion at  the  time  of  a  decretal  sale,  and  especially  where  the  sale 
occurs  after  the  crop  is  gathered 520 

Sale  of  land  hy  commissioner.    Advertisement. 

Tlie  failure  of  a  commissioner  to  advertise  the  terms  of  a  sale  as 

required  by  the  judgment  is  error 246 

Sale  of  land.     Advertisement.     Compliance  with  judgment. 

Where  a  commissioner  does  not  advertise  the  true  terms  of  the 
credit  upon  which  the  land  was  to  be  sold  as  required  by  the 
judgment,  a  sale  thereunder  will  be  vacated 40 

Same. 

A  commissioner  has  no  discretionary  power,  and  it  is  his  duty  to 

conform  his  action  to  the  direction  of  the  judgment 40 

Destruction  of  records  hy  fire.    How  supplied.    Proof. 

A  court  whose  records  have  been  destroyed  by  fire,  under  sections 
13  and  14,  chapter  35,  Revised  Statutes,  may  appoint  a  com- 
mission to  supply  the  records 36 
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Borne.  PAGE. 

Where  a  commissioner  tak^  a  deposition,  styling  himself  such,  it 

will  be  presumed  that  he  was  appointed 36 

B<»me. 

The  court  erred  in  not  permitting  the  defendant  to  examine  the 
clerk,  whose  deposition  had  just  been  read,  and  prove  by  him  that 
at  the  time  the  judgment  was  entered  the  motion  and  grounds 
for  new  trial  were  filed  and  entered 36 

Bettlement  of  estates.    Two  administrators. 

Where  one  of  two  administrators  acts  for  a  short  time  only,  he  is 
not  entitled  to  half  the  commission  allowed  for  winding  up  the 
estate;  he  should  be  allowed  one-half  of  the  commission  for  that 
portion  fully  administered  while  he  continued  to  act 513 

Reasonable  compensation. 

Five  per  cent,  is  a  reasonable  compensation  on  the  amount  collected 
and  paid  out,  subject  to  be  increased  if  unusual  difficulties  at- 
tend the  collection   59 

COMMISSIONERS'  REPORTS. 
Bar  to  subsequent  cuJtion.    Evidence. 

In  the  Bettlement  of  an  estate,  the  administrators  had  a  commis- 
sioner appointed  to  render  an  accounting.  The  report  of  this 
commissioner,  though  never  confirmed  and  ordered  to  be  re- 
corded, was  not  excepted  to  by  the  complainants  in  an  action 
against  the  administrators  to  settle  the  estate,  but  their  bill  was 
dismissed  after  the  commissioner's  report  was  filed.  This  is  held 
to  be  persuasive  evidence  against  complainants,  if  not  an  absolute 
bar  to  a  subsequent  action 440 

Guardian  and  voa/rd. 

An  order  confirming  a  master  commissioner's  report  appearing  to 
have  been  made  at  the  time  of  the  filing  of  same,  without  allow- 
lowing  a  guardian  to  file  exceptions  to  it,  is  erroneous 58 

Commissioner's  report  flagrantly  erroneous  is  not  conclusive,  although 
not  excepted  to. 

The  report  of  a  commissioner,  though  not  excepted  to  by  the  de- 
fendant, is  not  conclusive  as  to  fiagrant  errors  apparent  on  its 
face,  or  made  so  by  comparison  with  the  pleadings  and  exhibits 
to  which  it  refers. 

A  commissioner's  report  adjudging  accounts  between  codefendants 
that  fails  to  show  a  credit  due  from  one  of  the  codefendants  to 
the  other  is  erroneous 197 
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It  is  error  to  charge  a  defendant  with  a  debt  not  shown  by  the 
evidence  to  have  existed  197 

Judgment  on  notes  not  included  in  petition. 

It  is  error  to  include  in  a  commissioner's  report  the  amount  of 
one  of  a  series  of  notes  given  for  the  purchase  of  land,  where 
said  note  is  not  included  in  the  petition,  nor  referred  to  in  an 
amended  pleading   504 

COMMUNITY  OF  INTEREST. 
Attorney  and  client, 

S.  W.  Kennedy  was  employed  to  defeat  a  $300,000  subscription  by 
Christian  county  to  the  Henderson  &  Louisville  Railroad  Com- 
pany, by  Knight,  Bryant,  and  Thomas.  Evidence  wad  conflicting 
as  to  which  one  made  the  actual  employment,  but  a  formal  pro- 
test against  the  subscription  was  signed  and  filed  and  the  names 
of  defendants  Thomas  and  Baker  appeared  to  same.  It  appeared 
also  that  a  large  number  of  citizens  in  the  lower  part  of  the 
county  desired  to  defeat  the  subscription;  this  being  a  commun- 
ity of  interest,  there  was  a  concord  and  unity  of  action.  The  name 
of  Thomas  appearing  as  a  signer  of  the  petition  and  also  in  the 
light  of  an  employer,  a  verdict  in  his  favor  i^^as  erroneous^ 421 

COMPENSATION. 

Public  office  created  hy  the  Legislature  cannot  he  the  subject  of  private 
property.    Earned  compensation. 

The  offices  in  question,  forming  a  part  of  the  municipal  government 
of  the  city  of  Lexington,  are  not  private  but  public  offices,  cre- 
ated for  the  convenience  of  the  local  community,  forming  a  part 
of  the  instrumentality  by  w^hich  the  power  and  pFotection  of  the 
State  is  extended  to  those  in  a  particular  municipality. 

Such  offices  cannot  be  subject  of  private  property;  they  belong  to 
the  public  and  they  are  to  be  filled  for  the  benefit  of  the  public. 

The  compensation  is  allowed  to  the  officer  that  the  public  may 
have  reasonable  assurance  that  the  services  will  be  properly 
performed.  It  is  the  compensation  alone  that  gives  to  the 
office  pecuniary  value. 

If  the  appointment  for  election  to  an  office  could  be  regarded  as 
creating  a  contract  between  the  public  and  the  officer  the  con- 
stitutional guarantee  of  the  contract  from  legislative  interfer- 
ence would  be  the  guarantee  of  his  right  under  the  contract. 

In  those  cases  in  which  it  is  essential  to  the  public  interest  that 
the  officer  shall  have  the  right  to  hold  the  office  for  a  fixed  period 
the  Constitution  itself  in  creating  the  office  has  fixed  the  period 
for  which  it  is  to  be  held. 
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Where  the  compensation  of  officers,  as  fixed  when  they  take  the 
office,  shall  be  assured  to  them,  the  institution  has  prohibited 
the  diminution  of  it  during  that  period,  and  these  are  restric- 
tions on  the  l^islative  power,  and  there  are  no  such  restric- 
tions with  regard  to  municipal  offices. 

An  incumbent  has  the  vested  right  in  the  compensation  already 
earned  which  may  be  regarded  as  property  of  which  he  cannot  be 
deprived. 

The  incumbent  of  an  office  which  is  created  for  the  benefit  of  the 
public  and  which  the  Legislature  may  abolish  at  any  time  has 
no  vested  or  absolute  right  in  the  office  or  the  unexpired  time. . .       318 

Lwing  in  common  unth  a  family.     Understanding  as  to  compensation 
for  services. 

A  person  who  goes  to  the  house  of  another  to  share  the  benefits 
and  hospitalities  of  the  family  cannot  at  their  own  will  and 
pleasure  convert  themselves  into  a  hired  servant  without  the 
knowledge  or  consent  of  the  head  of  the  family 501 

Instructions. 

The  jury  should  have  been  told  by  the  court  that  if  they  believed 
from  the  evidence  that  the  defendant  lived  with  Thomas  Grubbs 
as  a  member  of  his  family  and  that  he  furnished  her  food  and 
clothing  and  kept  no  account  thereof,  and  that  he  had  not  prom- 
ised to  pay  her  otherwise  for  her  services  and  that  after  his 
death  she  continued  to  live  with  his  wife  in  the  same  way,  that 
the  law  was  for  the  defendant 501 

Same  instructions  to  modify  erroneous  ones. 

Even  an  instruction  given  to  modify  an  erroneous  one  previously 
given  will  generally  confuse  and  mislead  a  jury,  but  when  they 
are  separate  and  independent  and  without  reference  to  the 
erroneous  instruction,  they  do  not  correct  the  error 501 

CONCEALMENT. 
Intention. 

The  concealment  which  would  authorize  an  attachment  involves 
the  intention  of  the  debtor  to  delay  or  prevent  his  creditors  from 
enforcing  their  demands  by  avoiding  the  service  of  summons 576 

CONFESSION. 
Petition  taken  for  confessed.    Process.    Submission. 

An  order  taking  the  petition  for  confessed  should  not  be  made 
before  the  submission  of  the  case,  or  before  the  term  at  which  it 
stood  for  trial,  and  should  not  be  made  before  the  process  was 
served  on  all  defendants  concerned  in  interest  with  those  against 

whom  confession  is  taken 230 

43 
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Levy  of  execution.    Indemnifying  "bond.  paob. 

An  officer  may  require  an  indemnifying  bond  before  he  levies  an  ex- 
ecution, and  unless  he  does  so  and  notifies  the  execution  plaintiff 
that  he  desires  such  bond  it  is  his  duty  to  levy,  and  he  may 
waive  such  bond  until  be  does  levy  or  entirely  if  he  desires,  and 
the  deputy  may  do  this  as  well  as  the  sheriff 259 

Recevoer,    Appointment,     Qualification, 

A  receiver  should  execute  a  bond,  approved  by  the  court  and  take 
the  oath  required  by  law  before  entering  upon  the  discharge  of 
his  duties  518 

Trustee  of  jury  fund,  reneu>al  of  "bond.   Sureties. 

The  trustees  of  the  jury  fund  of  Daviess  county,  without  an  order 
from  court,  filed  a  second  bond,  which  was  approved  as  the  first 
one  had  been,  and  contained  the  name  of  only  one  of  the  orig- 
inal sureties.  Held,  that  the  second  bond  was  not  a  cumulative 
one,  but  a  renewal  in  entirety 238 

BREACH. 
Conditional  contract.    Damages, 

A  sale  of  personal  property,  consisting  of  com,  was  made  by 
appellant  to  appellee;  no  price  was  agreed  on  and  no  particular 
amount  was  specified  by  appellant,  and  further  conditioned  on 
certain  acts  of  appellee  in  securing  pasturage  for  watering  and 
feeding  his  hogs,  and  this  the  appellee  took  time  to  do.  Held  as 
not  being  a  sale  so  complete  as  to  bind  either  party 45 

Same, 

But  had  the  contract  been  binding  on  Robinson,  Loyd  had  paid 
nothing  and  was  only  entitled  to  the  difference  in  the  price  he 
was  to  give  and  the  market  value 45 

CARRIERS. 

Railroads,  Organization.  Capital.  Stock,  Subscription,  Stockholders, 
Creditors,  Sureties.  Notes,  Judgment  confessed.  No  property 
found.  Attachment,  Contribution,  Insolvency,  Organization 
assailed. 
It  is  too  late,  after  repeated  elections  of  directors  by  the  stock- 
holders and  the  subscription  of  thousands  of  dollars  to  the  cap- 
ital stock  by  the  counties  traversed  by  the  line,  for  them  to 
assail  the  legal  organization  of  the  company ' 458 

Insolvency  of  company. 

As  the  company  is  insolvent  and  cannot  complete  the  object  of  its 
creation  and  must  go  into  liquidation,  all  the  subscribers  and 
stockholders  should  be  made  parties  in  order  that  each  may  bear 
his  pro  rata  share  of  the  indebtedness  of  the  corporation 468 
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Judgment  confessed  by  president  not  conclusive,  page. 

The  stockholders  and  subscribers  to  the  capital  stock  of  a  corpora- 
tion are  not  concluded  by  a  judgment  confessed  by  its  president, 
virtually  to  himself,  from  assailing  it  and  reducing  the  amount. .       458 

Surety.    Payment  of  debt. 

A  surety  cannot  have  judgment  against  his  principal  before  pay- 
ment of  the  debt  for  which  he  is  surety 458 

Esfpress  company.  Responsibility  for  goods  taken  by  robbers.    Reason- 
able time  to  deliver.    Offer  to  deliver. 

Where  an  express  company  has  reasonable  time  to  deliver  goods  or 
a  reasonable  time  to  offer  to  deliver  them«  they  are  responsible 
for  the  value  of  the  goods  lost  by  the  reason  of  being  taken  by 
robbers  295 

Railroad.     A  cause  of  action  for  damages  for  loss  of  goods  may  be 
assigned. 
The  right  to  recover  damages  for  loss  of  goods  by  common  carrier 
may  be  assigned  and  the  assignee  may  sue  for  same  by  making 
the  assignor  a  party  defendant 133 

Regular  agent.    Subagent.' 

Conceding  that  the  evidence  conduced  to  prove,  or  it  did  prove, 
that  the  defendants  did  not  know  that  Ballard  was  assuming  to 
act  for  them  in  the  reception  of  the  wheat,  and  that  they  had 
never  knowingly  approved  or  sanctioned  such  assumption,  or 
recognized  his  appointment  as  subagent,  nor  his  acts  as  such; 
still  the  evidence  proves  that  the  wheat  was  delivered  to  Ballard 
and  put  inside  the  depot,  and  that  Ballard  had  l>efore  and  after 
been  acting  as  freight  agent  by  appointment,  and  with  the  knowl- 
edge of  the  regular  appointed  agent.  Held,  that  these  facts  im- 
pose on  the  carrier  the  obligation  to  carry  and  deliver  the  wheat.       13S 

Same.     Implied  authority.     Obligatory  effect  of  unauthorized  acts  of 
another. 

The  defendants  by  becoming  the  owners  of  a  railroad  and  assum- 
ing the  character  of  common  carrier  are  bound  not  only  to  trans- 
port goods  delivered  to  them,  but  are  bound  to  carry  all  goods 
delivered  for  transportation.  They  are  also  bound  to  know  by 
whom  their  depot  is  kept  and  by  whom  their  business  is  done 133 

Strangers  or  other  persons  are  not  bound  to  inquire. 

Strangers  or  other  persons  delivering  goods  for  transportation  are 
not  bound  to  inquire  whether  the  person  found  at  the  depot  ready 
to  receive  goods  is  authorized  to  transact  such  business,  and  the 
carriers  cannot  evade  their  responsibility  for  failure  to  carry 
and  deliver  goods  so  received 133 
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JEtoiilroada.  Right  of  way.  Use,  Lidbility  of  new  corporation.  Lien,  taom. 
Appellee  sold  a  right  of  way  oyer  hiB  land  to  the  railroad  corpo- 
ration for  $200,  payable  in  two  installments.  He  failed  to  col- 
lect the  amount  so  due,  and  the  company's  properly,  bonds,  etc., 
were  sold  by  order  of  court,  and  purchased  by  appdlants,  a  new 
corporation,  organized  under  a  new  charter  or  act  of  the  Legis- 
lature. Held,  that  the  new  organization  cannot  be  made  liable 
for  the  debts  of  the  first  organization,  never  having  assumed  any 
of  its  obligations 618 

Same.     Vendor's  lien.    Easement. 

The  vendor  having  sold  only  an  easement,  the  legal  title  to  the  land 
being  still  vested  in  himself,  he  cannot  subject  the  land  to  a 
vendor's  lien 618 

Injury  to  goods  in  trcunsit.    Damages.    Consignee  not  responsible. 

Where  goods  are  injured  in  transit,  it  not  being  the  result  of  any 
improper  conduct  on  the  part  of  the  consignee,  he  cannot  be 
held  responsible  for  the  damages,  and  is  only  accountable  to  the 
consignor  for  the  price  received  for  the  damaged  goods 490 

CAUSE  OF  ACTION. 
Statute  of  Limitations.     Construction.     Pre-eadsting  ca/uses  of  action. 
Amendments  in  conflict  with  State  and  Federal  Constitutions. 
The  statutory  bar  provided  for  by  chapter  03,  Rev.  Stat.,  did  not 
embrace  pre-existing  causes  of  action 582 

Act  of  1868  in  conflict  with  State  Constitution. 

The  Act  of  1858,  by  which  it  was  attempted  to  make  the  provisions 
of  chapter  63,  supra,  extend  to  all  cases  whether  the  right  of 
action  accrued  before  or  after  the  adoption  of  the  Revised  Stat- 
utes, is  in  conflict  with  the  Constitution  of  this  State 582 

Act  of  1862  in  conflict  with  the  United  States  Constitution. 

The  Act  of  March  15,  1862,  is  in  conflict  with  the  Constitution  of 

the  United  States 582 

Pleading.    Answer.    Information  sufficient  to  form  belief. 

Where  the  personal  acts  of  the  defendant  are  allied  and  relied 
upon  as  the  facts  which  constitute  the  cause  of  action  against 
him,  he  will  not  be  allowed  to  set  up  a  want  of  knowledge  or  in- 
formation to  form  a  belief  as  to  their  existence  as  a  defense  to 
the  action 71 

CERTIFICATE. 
Evidence,  competency  of.    Certificate  of  Secretary  of  foreign  State. 

The  fact  that  the  defendant  had  at  or  about  the  same  time  ten- 
dered in  payment  other  altered  bank  bills,  similar  in  character 
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PAOB. 

of  the  alteration  to  the  bill  for  the  tendering  of  which  he  was 
prosecuted,  was  competent  evidence  to  prove  guilty  knowledge 
on  his  part. 
The  certificate  of  the  Secretary  of  State  of  Ohio  was  also  admis- 
sible to  prove  that  the  Dayton  Bank  had  been  legally  incor- 
porated         345 

CHAMPERTY. 
Attorney  and  client. 

It  is  insisted  that  the  contract  for  retainer  was  champertous  and 
void.  The  record  contains  no  allegation  to  that  effect,  and  there 
is  no  attempt  to  prove  such  illegality.  And  the  court  will  not 
presume  champerty,  nor  infer  it  without  strong  proof 388 

Statute. 

The  Statutes  of  Champerty  do  not  apply  until  tenant  has  held  ad- 
versely to  his  landlord  for  fifteen  years 494 

CHARGE  ON  PROPERTY. 

Legacy,    Devise  of  an  estate  charged  unth  the  support  of  another. 

Where  an  estate  was  devised  to  a  son,  charged  with  the  support 
of  the  testator's  relict  for  life,  the  property  itself  was  charged 
with  this  burden;  in  the  dereliction  of  the  son,  any  other  one 
that  she  might  select  may  discharge  the  duty  and  would  be  en- 
titled to  compensation  therefor,  which  would  be  a  charge  on 
the  property  and  have  a  prior  lien  to  the  son,  his  vendee,  or 
any  execution  purchaser  of  the  property  sold  to  pay  son's  debts.      273 

CHURCH  PROPERTY. 
Dedication.    Deed  of  trust.    Use,    Legal  title.    Trustees.    Combination. 
Worship,      Control,      Abandonment    by    part    of    congregation. 
Rights  of  those  remaining.     Ouster. 

The  lot  was  conveyed  to  the  trustees  for  the  purpose  of  having  a 
church  built  thereon  for  the  use  and  benefit  of  the  congregation 
for  the  purpose  of  worship. 

The  trustees  were  only  invested  with  the  control,  and  in  nowise 
vested  with  a  legal  title  or  the  right  to  sell  the  property. 

It  does  not  follow  that  after  a  majority  of  the  original  congrega- 
tion had  abandoned  the  use  of  the  property,  having  left  some  of 
the  original  members  there  to  worship  in  the  old  house,  who  con- 
tinued to  worship  there,  and  being  of  the  same  persuasion,  they 
could  not  be  ousted  by  the  trustees 219 

CITIZENSHIP. 
Expatriation.    Slander, 
Slander. 

It  is  not  slander  to  charge  that  one  has  falsely  taken  an  oath 
prescribed  by  an  unconstitutional  and  void  act  of  the  Legislature.       100 
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Bofpatriation.  paqb. 

The  act  known  as  the  "  Expatriation  Act/'  approved  March  16, 
1862,  was  unconstitutional. 

A  citizen  may,  with  the  consent  of  his  State,  express  or  pre- 
sumed, expatriate  himself,  but  no  mere  act  of  State  legislation 
can  per  ae  denationalize  him  without  his  concurrence 100 

Judicial  conviction. 

Such  compulsive  excision  is  a  heavy  punishment,  which  cannot 
be  inflicted  without  judicial  conviction  of  some  crime  or  act, 
denounced  by  legislation  as  a  forfeiture  of  citizenship,  any  more 
than  a  bill  of  attainder  without  judicial  conviction  can  constitu- 
tionally punish  a  citizen. 

Whether  a  citizen  has  been  guilty  of  an  offense  involving  the 
forfeiture  of  his  right  to  vote  is  necessarily  a  judicial  question 
which  can  be  constitutionally  decided  by  the  judiciary  on  a  full 
and  fair  trial  on  an  indictment  or  a  presentment,  but  cannot  be . 
rightfully  adjudged  collaterally  or  incidentally  by  the  officers  of 
the  election.  Nor  can  a  test  oath  be  constitutionally  required  in 
such  a  case,  nor  the  refusal  to  take  it  be  deemed  a  judicial  trial 
and  conviction  of  the  imputed  offense. 

A  legislative  act  cannot  make  voluntary  rebellion  involuntary 
expatriation    100 

CLAIMS. 

Conflicting  claims.    Equity,    Inheritance. 

A  court  of  equity  will  not  indulge  claims  of  a  wife  for  particular 
property  or  the  proceeds  thereof  as  her  inheritance  and  at  the 
same  time  for  the  interest  and  annual  profits  or  proceeds  of 
property  in  the  hands  of  a  trustee  which  belonged  to  her  hus- 
band prior  to  the  conveyance ^^^ 139 

CLAIMANT'S  ISSUE. 
Personal  representative.  Action  against.  Account.  Demand.  Affl- 
davit.  Proof  by  personal  representative  only.  Successor.  Voucher. 
Settlement. 
It  is  the  duty  of  a  claimant,  before  commencing  an  action  agiunst 
a  personal  representative,  to  demand  payment  and  accompany  it 
with  proof  of  the  account  as  well  as  his  own  affidavit. 447 

Same.     Voucher. 

The  personal  representative  must  be  furnished  with  a  proper 
voucher  by  which  he  can  obtain  credit  in  his  settlement 447 

COLLATERAL  ATTACK. 
Judgments.     Collateral  attacks  nullity. 

A  judgment  is  presumed  to  be  right  and  is  binding  until  reversed, 
and  before  it  can  be  assailed  collaterally  it  must  be  shown  to  be 
a  nullity 460 
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COLLATERAL  SECURITY.  paob. 

Cofweyance  of  land  as  collateral  security ^  only.  Lapse  of  time  operates 
in  favor  of  right  to  redeem. 
Where  it  sufficiently  appears  that  the  cited  consideration  of  a  con- 
veyance was  wholly  or  chiefly  for  borrowed  money,  held,  that 
such  conveyance  was  made  and  accepted  as  collateral  security 
only 401 

COMITY. 

Contracts.  Sale  of  ichisky.  Breach  of  United  States  revenue  laws  no 
bar  to  recovery.  Jurisdiction.  United  States  courts. 
A  mere  breach  of  a  revenue  law  of  the  United  States  cannot  be 
pleaded  in  bar  of  a  recovery  on  a  contract  valid  under  the  laws 
of  this  State.  If  the  United  States  courts  had  jurisdiction  of 
the  cause  they  might  declare  the  contract  void 588 

COMMITTEE  OF  LUNATIC. 

Resulting  trust.  Purchase  of  lands  by  one  appointed  committee  of 
lunatic. 
A.  was  appointed  by  the  court  committee  of  John  Hornback,  a 
lunatic,  and  purchased  of  B.  lands,  using  money  derived  from  a 
sale  of  lands  of  the  lunatic  made  two  years  before  he  was  so  ad- 
judged. The  land  purchased  of  B.  was  in  the  name  of  A.,  and 
deed  made  accordingly.  Heldj  that  though  A.  as  committee  of 
the  lunatic  was  bound  to  receive  the  estate  and  manage  same 
advantageously,  applying  the  income,  if  sufficient  for  the  pur- 
pose, to  the  support  and  maintenance  of  the  limatic,  it  would  not 
be  his  duty  to  invest  it  in  real  estate,  and  if  used  in  paying  for 
land  purchased  for  his  own  use  and  in  his  own  name,  a  trust 
would  not  by  the  use  of  the  money  in  that  way  result  to  the 
lunatic    696 

Same. 

One  appointed  a  committee  for  handling  the  estate  of  a  lunatic 
cannot  escape  liability  for  such  property  as  may  come  into  his 
hands  as  such  committee,  on  the  ground  that  the  adjudged  luna- 
tic was  sane  and  capable  of  managing  his  own  affairs 596 

COM^IISSION  MERCHANTS. 
Duty  to  consignor.    Oood  faith. 

The  general  rule  is  that  it  is  the  duty  of  a  commission  mer- 
chant to  sell  whenever  a  sale  can  be  made  at  a  profit,  or  to  sell 
when  it  is  necessary  to  raise  money  to  meet  bills  drawn  on  the 
property  that  were  maturing,  and  for  failing  to  do  so  he  is  re- 
sponsible to  the  consignor 29 
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Same,  pact. 

But  when  the  owner  provides  for  meeting  the  bills  and  for  pay- 
ing any  balance  against  him,  and  instructs  his  merchant  to  hold 
the  property,  then  the  obligation  ceases 29 

Same, 

In  the  absence  of  a  peremptory  order  to  sell  at  any  named  price 
or  within  a  given  time,  some  discretion  was  left  to  the  con- 
signees, and  if  they  held  the  pork  in  good  faith  for  a  higher  price 
they  cannot  be  made  responsible  to  the  consignor  for  any  loss 29 

Duties  to  cuaiomera. 

Where  a  consignee  makes  advances  on  tobacco  shipped  him  by 
commission  merchants,  such  advancing  does  not  give  them  the 
exclusive  right  to  control  it  except  to  sell  so  much  of  same  as 
was  necessary  to  reimburse  them ;  nor  does  it  give  them  the  right 
to  reship  to  a  foreign  market,  without  the  consent,  express  or 
implied,  of  consignor 490 

COMMISSIONER. 

Commissioner' a  sales.    Decretal  orders  mere  offers.    Should  he  set  aside 
when  property  sacrificed. 

It  is  universally  understood  that  sales  by  a  commissioner  under  de- 
cretal orders  are  mere  offers  and  not  sales  until  confirmed  by  the 
court,  which  should  always  set  them  aside  when  the  property  has 
been  sacrificed  and  reliable  bids  to  advance  the  price  has  been 
made 579 

Same.  Purchaser  not  to  he  placed  in  possession  at  time  of  sale. 

It  is  error  to  order  a  commissioner  to  place  a  purchaser  in  posses- 
sion at  the  time  of  a  decretal  sale,  and  especially  where  the  sale 
occurs  after  the  crop  is  gathered 520 

Sale  of  land  hy  commissioner.    Advertisement. 

Tlie  failure  of  a  commissioner  to  advertise  the  terms  of  a  sale  as 

required  by  the  judgment  is  error 246 

Sale  of  land.     Advertisement.     Compliance  with  judgment. 

Where  a  commissioner  does  not  advertise  the  true  terms  of  the 
credit  upon  which  the  land  was  to  be  sold  as  required  by  the 
judgment,  a  sale  thereunder  will  be  vacated 40 

Same. 

A  commissioner  has  no  discretionary  power,  and  it  is  his  duty  to 

conform  his  action  to  the  direction  of  the  judgment 40 

Destruction  of  records  hy  fire.    How  supplied.     Proof. 

A  court  whose  records  have  been  destroyed  by  fire,  under  sections 
13  and  14,  chapter  35,  Revised  Statutes,  may  appoint  a  com- 
mission to  supply  the  records 36 
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Same,  page. 

Where  a  commissioner  takiBS  a  deposition,  styling  himself  such,  it 

will  be  presumed  that  he  was  appointed 36 

£fame. 

The  court  erred  in  not  permitting  the  defendant  to  examine  the 
clerk,  whose  deposition  had  just  been  read,  and  prove  by  him  that 
at  the  time  the  judgment  was  entered  the  motion  and  grounds 
for  new  trial  were  filed  and  entered 36 

Settlement  of  estates.    Two  administrators. 

Where  one  of  two  administrators  acts  for  a  short  time  only,  he  is 
not  entitled  to  half  the  commission  allowed  for  winding  up  the 
estate;  he  should  be  allowed  one-half  of  the  commission  for  that 
portion  fully  administered  while  he  continued  to  act 513 

Reasonable  compensation. 

Fiye  per  cent,  is  a  reasonable  compensation  on  the  amount  collected 
and  paid  out,  subject  to  be  increased  if  unusual  difficulties  at- 
tend the  collection   59 

COMMISSIONERS'  REPORTS. 
Bar  to  subsequent  action.    Evidence. 

In  the  settlement  of  an  estate,  the  administrators  had  a  commis- 
sioner appointed  to  render  an  accounting.  The  report  of  this 
commissioner,  though  never  confirmed  and  ordered  to  be  re- 
corded, was  not  excepted  to  by  the  complainants  in  an  action 
against  the  administrators  to  settle  the  estate,  but  their  bill  was 
dismissed  after  the  commissioner's  report  was  filed.  This  is  held 
to  be  persuasive  evidence  against  complainants,  if  not  an  absolute 
bar  to  a  subsequent  action 440 

Guardian  and  icard. 

An  order  confirming  a  master  commissioner's  report  appearing  to 
have  been  made  at  the  time  of  the  filing  of  same,  without  allow- 
lowing  a  guardian  to  file  exceptions  to  it,  is  erroneous 58 

Commissioner's  report  flagrantly  erroneous  is  not  conclusive,  although 
not  excepted  to. 

The  report  of  a  commissioner,  though  not  excepted  to  by  the  de- 
fendant, is  not  conclusive  as  to  flagrant  errors  apparent  on  its 
face,  or  made  so  by  comparison  with  the  pleadings  and  exhibits 
to  which  it  refers. 

A  commissioner's  report  adjudging  accounts  between  codefendants 
that  fails  to  show  a  credit  due  from  one  of  the  codefendants  to 
the  other  is  erroneous 197 
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Batne.  paok. 

It  is  error  to  charge  a  defendant  with  a  debt  not  shown  by  the 
evidence  to  have  existed  197 

Judgment  on  notes  not  included  in  petition. 

It  is  error  to  include  in  a  commissioner's  report  the  amount  of 
one  of  a  series  of  notes  given  for  the  purchase  of  land,  where 
said  note  is  not  included  in  the  petition,  nor  referred  to  in  an 
amended  pleading   504 

COMMUNITY  OF  INTEREST. 
Attorney  and  client. 

S.  W.  Kennedy  was  employed  to  defeat  a  $300,000  subscription  by 
Christian  county  to  the  Henderson  &  Louisville  Railroad  Com- 
pany, by  Knight,  Bryant,  and  Thomas.  Evidence  was  conflicting 
as  to  which  one  made  the  actual  employment,  but  a  formal  pro- 
test against  the  subscription  was  signed  and  filed  and  the  names 
of  defendants  Thomas  and  Baker  appeared  to  same.  It  appeared 
also  that  a  large  number  of  citizens  in  the  lower  part  of  the 
county  desired  to  defeat  the  subscription;  this  being  a  commun- 
ity of  interest,  there  was  a  concord  and  unity  of  action.  The  name 
of  Thomas  appearing  as  a  signer  of  the  petition  and  also  in  the 
light  of  an  employer,  a  verdict  in  his  favor  was  erroneous^ 421 

COMPENSATION. 

Public  office  created  by  the  Legislature  cannot  be  the  subject  of  private 
property.    Earned  compensation. 

The  offices  in  question,  forming  a  part  of  the  municipal  government 
of  the  city  of  Lexington,  are  not  private  but  public  offices,  cre- 
ated for  the  convenience  of  the  local  community,  forming  a  part 
of  the  instrumentality  by  which  the  power  and  protection  of  the 
State  is  extended  to  those  in  a  particular  municipality. 

Such  offices  cannot  be  subject  of  private  property;  they  belong  to 
the  public  and  they  are  to  be  filled  for  the  benefit  of  the  public. 

The  compensation  is  allowed  to  the  officer  that  the  public  may 
have  reasonable  assurance  that  the  services  will  be  properly 
performed.  It  is  the  compensation  alone  that  gives  to  the 
office  pecuniary  value. 

If  the  appointment  for  election  to  an  office  could  be  regarded  as 
creating  a  contract  between  the  public  and  the  officer  the  con- 
stitutional guarantee  of  the  contract  from  legislative  interfer- 
ence would  be  the  guarantee  of  his  right  under  the  contract. 

In  those  cases  in  which  it  is  essential  to  the  public  interest  that 
the  officer  shall  have  the  right  to  hold  the  office  for  a  fixed  period 
the  Constitution  itself  in  creating  the  office  has  fixed  the  period 
for  which  it  is  to  be  held. 
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PAQll. 

Where  the  compensation  of  officers,  as  fixed  when  they  take  the. 
office,  shall  be  assured  to  them,  the  Constitution  has  prohibited 
the  diminution  of  it  during  that  period,  and  these  are  restric- 
tions on  the  l^slative  power,  and  there  are  no  such  restric- 
tions with  regard  to  municipal  offices. 

An  incumbent  has  the  vested  right  in  the  compensation  already 
earned  which  may  be  regarded  as  property  of  which  he  cannot  be 
deprived. 

The  incumbent  of  an  office  which  is  created  for  the  benefit  of  the 
public  and  which  the  Legislature  may  abolish  at  any  time  has 
no  vested  or  absolute  right  in  the  office  or  the  unexpired  time. . .       318 

Living  in  common  toith  a  family,     Undoratanding  as  to  compensation 
for  services. 

A  person  who  goes  to  the  house  of  another  to  share  the  benefits 
and  hospitalities  of  the  family  cannot  at  their  own  will  and 
pleasure  convert  themselves  into  a  hired  servant  without  the 
knowledge  or  consent  of  the  head  of  the  family 501 

Instructions. 

The  jury  should  have  been  told  by  the  court  that  if  they  believed 
from  the  evidence  that  the  defendant  lived  with  Thomas  Grubbs 
as  a  member  of  his  family  and  that  he  furnished  her  food  and 
clothing  and  kept  no  account  thereof,  and  that  he  had  not  prom- 
ised to  pay  her  otherwise  for  her  services  and  that  after  his 
death  she  continued  to  live  with  his  wife  in  the  same  way,  that 
the  law  was  for  the  defendant 601 

Same  instructions  to  modify  erroneous  ones. 

Even  an  instruction  given  to  modify  an  erroneous  one  previously 
given  will  generally  confuse  and  mislead  a  jury,  but  when  they 
are  separate  and  independent  and  without  reference  to  the 
erroneous  instruction,  they  do  not  correct  the  error 501 

CONCEALMENT. 
Intention. 

The  concealment  which  would  authorize  an  attachment  involves 
the  intention  of  the  debtor  to  delay  or  prevent  his  creditors  from 
enforcing  their  demands  by  avoiding  the  service  of  summons 576 

CONFESSION. 

Petition  taken  for  confessed.    Process.    Submission. 

An  order  taking  the  petition  for  confessed  should  not  be  made 
before  the  submission  of  the  case,  or  before  the  term  at  which  it 
stood  for  trial,  and  should  not  be  made  before  the  process  was 
served  on  all  defendants  concerned  in  interest  with  those  against 

whom  confession  is  taken 230 

43 


674  Index. 

Answer,  ^AOBm 

The  error  in  submitting  the  case  before  process  was  executed  or 
confession  taken  should  not,  and  does  not,  prevent  the  filing  of 
a  meritorious  and  sufficient  answer  at  any  time  before  the  case 
stood  for  trial 230 

Judgment  against  an  administrator  not  conclusive  against  a  stranger, 

A  judgment  against  an  administrator  cannot  be  conclusive  evi- 
dence against  a  stranger  of  anything  except  its  own  existence.  It 
is  not  even  prima  facie  evidence  against  the  alienee  of  the  in- 
testate, though  the  deed  under  which  he  holds  be  void  as  to  the 
party  seeking  relief  against  it 230 

Parties  and  privies. 

A  judgment  against  one  person  cannot  be  enforced  against  another 
who  is  neither  party  nor.  privy  to  it,  and  who  is  not  represented 
either  as  to  his  person  or  property  by  a  party  to  the  action 230 

Creditor  against  fraudulent  grantee  of  debtor. 

It  is  the  claim  of  the  creditor  and  the  liability  of  the  debtor  and 
not  the  judgment  against  the  administrator  that  may  be  en- 
forced against  the  fraudulent  grantee  of  the  intestate 230 

Evidence, 

A  judgment  against  an  administrator  is  but  evidence  of  the  facts 

which  constitute  a  claim  against  the  testator 230 

Statements,    Attorney  and  client.    Evidence, 

The  statements  or  confessions  of  a  party  to  an  action,  in  relation 
to  the  subject-matter  of  the  controversy,  as  a  general  rule,  are 
competent  as  evidence  against  him;  but  such  statements  or  con- 
fessions must  have  been  made  by  him,  or  made  in  his  presence, 
and  assented  to  by  hiin.  An  attorney's  statement  made  in  the 
absence  of  his  client  is  not  competent  evidence 150 

CONFLICT  OF  LAWS. 
Statute  of  Limitation,     Construction,     Pre-existing  causes  of  action. 
Amendments  in  conflict  uHth  State  and  Federal  Constitutions, 
The  statutory  bar  provided  for  by  chapter  63,  Rev.  Stat.,  did  not 

embrace  pre-existing  causes  of  action 582 

Act  of  1858  in  conflict  with  State  Constitution, 

The  Act  of  1858,  by  which  it  was  attempted  to  make  the  pro- 
visions of  chapter  63,  supra,  extend  to  all  cases  whether  the 
right  of  action  accrued  before  or  after  the  adoption  of  the  Re- 
vised Statutes,  is  in  conflict  with  the  Constitution  of  this  State. .       582 
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Act  of  1862  in  conflict  with  United  States  Constitution.  page. 

The  Act  of  March  15,  1862,  is  in  conflict  with  the  Constitution  of 
the  United  States 582 

CONSIDERATION. 

Mutual  mistake.     Peremptory  instruction. 

Money  paid  by  one  party  to  another  under  a  mutual  mistake  is 
held  to  have  been  paid  without  consideration  and  should  be 
refunded,  and  a  peremptory  instruction  should  not  be  given  for 
defendants    589 

Lien. 

The  failure  to  state  on  the  face  of  a  note  a  consideration  import- 
ing a  lien  implies  either  that  there  was  no  such  consideration 
or  that,  if  a  lien  existed,  it  was  thereby  waived 77 

Conveyance  of  land  as  collateral  security^  only.    Lapse  of  time  operates 
in   favor   of  right   to   redeem. 

Where  it  sufficiently  appears  that  the  cited  consideration  of  a  con- 
veyance was  wholly  or  chiefly  for  borrowed  money,  held,  that 
such  conveyance  was  made  and  accepted  as  collateral  security 
only    401 

Widow's  verbal  contract  to  relinquish  dower  not  binding.     Return  of 
consideration.    Special  verdict. 

A  married  woman  is  not  bound  by  her  verbal  contract  to  relinquish 

ner  dower,  but  had  a  right  to  abandon  it 97 

Borne. 

No  title  to  the  property  paid  her  in  consideration  of  her  relinquish- 
ment vested  in  her.  She  had  no  right  to  abandon  the  contract 
and  still  claim  the  property 97 

Character  or  conduct  of  employee. 

In  some  service  the  character  and  conduct  of  the  employee  is  imma- 
terial to  the  employer  and  forms  no  element  or  consideration; 
there  are  others  implied  in  the  nature  of  the  service  that  do  con- 
stitute elements  of  the  contract  and  consideration 312 

Vote.    Want  of  consideration.    Burden  of  proof. 

In  a  suit  on  a  note,  where  the  plea  of  no  consideration  is  relied  on 
as  defense,  which  was  controverted  by  reply,  the  burden  of  proof 
is  on  the  defendant 285 
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CONSIGNOR  AND  CONSIGNEE. 
Common  carrier.    Injury  to  goods  in  transit.    Damages.    Consignee  not 

responsible.  paos. 

Where  goods  are  injured  in  transit,  it  is  not  being  the  result  of 
any  improper  conduct  on  the  part  of  the  consignee,  he  cannot  be 
held  responsible  for  the  damages,  and  is  only  accountable  to  the 
consignor  for  the  price  received  for  the  damaged  goods 490 

Commission  Merchants.    Duties  to  customers. 

Where  a  consignee  makes  advances  on  tobacco  shipped  him  by  com- 
mission merchants,  such  advancing  does  not  give  them  the  ex- 
clusive right  to  control  it  except  to  sell  so  much  of  same  as  was 
necessary  to  reimburse  them;  nor  does  it  give  them  the  right  to 
reship  to  a  foreign  market,  without  the  consent,  express  or  im- 
plied, of  consignor   490 

Commission  merchants.     Duty  to  consignor,     Oood  faith. 

The  general  rule  is  that  it  is  the  duty  of  a  commission  merchant 
to  sell  whenever  a  sale  can  be  made  at  a  profit,  or  to  sell  when  it 
is  necessary  to  raise  money  to  meet  bills  drawn  on  the  property 
that  were  maturing,  and  for  failing  to  do  so  he  is  responsible  to 
the  consignor  490 

Same. 

But  when  the  owner  provides  for  meeting  the  bills  and  for  pay- 
ing any  balance  against  him,  and  instructs  his  merchant  to  hold 
the  property,  then  the  obligation  ceases 29 

Same. 

In  the  absence  of  a  peremptory  order  to  sell  at  any  named  price 
or  within  a  given  time,  some  discretion  was  left  to  the  consignees, 
and  if  they  held  the  pork  in  good  faith  for  a  higher  price  they 
cannot  be  made  responsible  to  the  consignor  for  any  loss 29 

CONSTRUCTIVE  NOTICE. 
Fraudulent  conveyance.    Deed  lodged  for  record  constructive  notice. 

A  conveyance  made  and  the  deed  lodged  in  the  clerk's  office  for 
registration,  while  the  grantor  is  solvent,  and  before  the  creation 
of  the  liability  of  a  surety  for  the  grantor,  is  not  fraudulent. 

Tlie  deed  operated  as  constructive  notice   from  the  time  it  was 

lodged  in  the  clerk's  office  for  registration 405 

Deed  of  trust.    Life  estate.    "Notice  to  remaindermen. 

The  recording  of  a  deed  of  trust,  conveying  a  life  estate,  is  con- 
structive notice  to  remaindermen  and  will  not  be  abrogated  after 
being  acted  on  for  nine  years  without  objection 443 
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CONSTITUTIONALITY. 
Criminal  law.     Setting  up  lottery.     Indictment.     Constitutionality  of 

act.  PAGB. 

The  offense  charged  in  the  indictment  is  the  setting  up,  promoting, 
and  managing  a  lottery  for  money,  etc.,  which  is  sufficient. 

In  Tiew  of  the  very  large  discretion  given  to  the  court  and  jury,  the 
act  is  not  within  the  inhibition  of  section  17,  of  article  13  of 
the   Constitution 585 

CONTEMPT. 
Attachment. 

The  mere  failure  to  satisfy  an  execution  or  judgment  when  the  de- 
fendant is  unable  to  do  so  should  not  be  treated  as  a  contempt 
and  punished  accordingly 8 

Same. 

The  party  should  be  summoned  on  a  rule  to  appear  and  defend 
or  excuse  the  supposed  contempt  before  the  court  should  resort 
to  an  attachment 8 

CONTEST. 
Wills.     Verdict  of  jury. 

Where  there  can  be  no  doubt  that  the  testator  had  a  disposing 
mind  when  undisturbed  and  free  to  act  spontaneously,  and  al- 
though there  is  no  direct  proof  of  constraint,  or  controlling  in- 
fluence by  others,  yet,  when  the  evidence  shows  at  least  an  equi- 
ponderance  of  probability  that  the  document  was  not  the 
voluntary  will  of  a  free  and  self-poised  mind,  the  verdict  of  the 
jury  and  the  judgment  of  the  court,  pronounced  on  the  testi- 
mony in  their  hearing  and  view,  must  preponderate 396 

CONTRACT. 
Usury.    Pleading.    Void  contract. 

It  is  not  necessary  to  plead  usury  where  the  statute  declares 
all  contracts  for  more  than  legal  interest  void  to  the  extent  of 
the  usury,  and  a  court  of  equity  will  not' enforce  a  void  contract.         77 

Widows.     Verbal  contract  to  relinquish  dower  not  binding.    Return  of 
consideration. 

A  married  woman  is  not  bound  by  her  verbal  contract  to  relinquish 

her  dower,  but  had  a  right  to  abandon  it 97 

Same, 

No  title  to  the  property  paid  her  in  consideration  of  her  relin- 
quishment vested  in  her.  She  had  no  right  to  abandon  the  con- 
tract and  still  claim  the  property 97' 
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Between  parties,  p^oi. 

In  every  contract  by  which  the  services  of  one  person  are  en- 
gaged to  another,  there  exists  mutual  obligations  and  reciprocal 
duties,  and  which  is  not  expressed  or  implied  by  law  for  the 
breach  of  which  either  party  may  terminate  the  engagement 312 

'Warranty  of  soundness  of  horse. 

The  cause  of  action  for  the  breach  of  warranty  of  soundness  in  the 
sale  of  a  horse  is  a  cause  of  action  for  the  recovery  of  money  to 
the  amount  of  the  damages  sustained  by  reason  of  the  breach 409 

Bame. 

It  is  also  a  cause  of  action  on  a  contract,  although  the  claim  is 
not  expressly  stated  to  be  due  on  account 409 

Vendor.     Executory  contracts.     Enforcement  of  specific  execution. 

To  entitle  a  vendor  of  real  estate  by  executory  contract  to  a 
judgment  in  rem,  and  an  enforcement  of  his  lien,  he  must  allege 
that  he  has  the  legal  title  to  the  property  sold  or  will  acquire  it 
and  be  able  to  convey  the  same  to  the  vendee  and  should  make 
him  a  party  and  show  himself  able  to  convey  the  same  in  proper 
time  —  this  being  necessary  to  entitle  him  to  a  specific  execution 
—  and  also  upon  a  sale  of  the  property  being  adjudged  to  assure 
bidders  that  by  the  purchase  they  will  acquire  a  complete  title  to 
the    property 625 

Courthouse.      Construction,      Building    committee's    report.      Fraud. 

A  building  committee  was  appointed  by  the  court  for  the  purpose 
of  letting  a  contract  for  erection  of  a  couifty  court  house,  and  in 
pursuance  thereof  the  committee  entered  into  a  contract  with 
appellant's  assignor,  Thompson,  which  was  approved  by  the 
court.  The  work  as  it  progressed  was  duly  inspected  by  the 
members  of  the  committee  and  when  the  building  was  nearly 
completed,  prepared  and  submitted  to  the  court  their  report, 
recommending  the  acceptance  of  the  house  so  far  as  completed. 
This  report  was  approved  and  adopted  and  the  house  received 
as  recommended:  Held,  that  such  a  statement  of  facts  will 
not  coimtenance  a  charge  of  fraud  in  the  procurement  of  the 
report  from  said  committee.  And  that  it  is  too  late  for  the  court 
to  complain,  after  it  had  its  agents  to  examine  the  work  and 
approve  the  same 477 

Conditional  contract.    Breach.    Damages. 

A  sale  of  personal  property,  consisting  of  corn,  was  made  by  appel- 
lant to  appellee ;  no  price  was  agreed  on  and  no  particular  amount 
Was  specified  by  appellant,  and  further  conditioned  on  certain 
acts  of  appellee  in  securing  pasturage  for  watering  and  feeding 
his  hogs,  and  this  the  appellee  took  time  to  do.  Held,  as  not 
being  a  sale  so  complete  as  to  bind  either  party 46 
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But  had  the  contract  been  binding  on  Robinson,  Loyd  had  paid 
nothing  and  was  only  entitled  to  the  difference  in  the  price  he 
was  to  give  and  the  market  value 45 

Bale  of  land.    Specific  execution  of  contract.    Legal  remedy. 

Where  a  party  to  a  sale  of  real  estate  has  an  adequate  legal 
remedy  for  the  breach  of  the  contract  by  the  other  party,  a 
court  of  equity  will  not  enforce  a  specific  execution  of  the  con- 
tract, unless  it  be  necessary  for  justice 358 

Wills,    Proposal,    Binding  contract,    Bpedfio  execution. 

To  make  a  proposition  by  a  father  to  devise  certain  land  to  a 
daughter,  upon  acceptance  or  approval,  legally  binding,  it  is 
necessary  that  such  purpose  or  intention  should  clearly  appear, 
and  the  instrument  admit  of  no  other  construction 262 

Borne, 

The  proposition  to  thus  devise  his  estate  carries  with  it  the  legal 
intendment  that  the  will  when  made  is  revocable,  and  even 
though  called  a  will,  yet  an  instrument  made  in  conformity  to  a 
pre-existing  contract,  valid  and  binding,  would  not  in  fact  be 
a  will,  but  itself  a  contract  binding  on  both  parties 262 

Bame. 

To  make  a  contract  out  of  a  proposed  devise  of  an  estate  the  propo- 
sition should  have  shown  clearly  that  the  father  understood 
that  he  was  disposing  of  the  portion  of  his  estate  therein  em- 
braced by  contract,  and  not  by  will 262 

Contract  to  pay  in  gold  or  silver.    Specific  performance. 

Where  an  obligor  binds  himself,  for  a  valuable  consideration,  to 
pay  a  certain  sum  in  gold  or  silver  the  contract  will  be  specifi- 
cally enforced    568 

Duty  of  employer.    Termination  of  contract. 

The  employee  is  bound  to  treat  the  employer  with  respect^  to  be 
faithful  and  reasonably  diligent^  and  to  obey  all  reasonable 
orders  within  the  scope  of  his  employment,  which  may  be  given 
by  the  employer  or  his  agent,  for  the  breach  of  which  the  em- 
ployer may  discharge  him 312 

Pleading.    Written  evidence. 

What  was  the  subject  of  the  proposition,  though  doubtless  un- 
derstood by  the  parties,  is  not  shown  by  the  letter  in  evidence, 
and  it  is  not  stated  in  the  petition  that  it  was  shown  by  the 
letter  in  which  the  defendant  says  that  he  accepted  the  propo- 
sition.   There  was,  therefore,  no  contract  evidenced  by  writing. .       167 
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Contract.    Evidence, 

The  general  rule  is  that,  when  parties  have  entered  into  a  written 
contract,  that  ia  taken  as  the  evidence  of  their  final  agreement, 
and  no  liability  inconsistent  with  the  writing  can  be  proven  in 
the  absence  of  fraud  or  mistake 42 

Ifeto  trial.    Evidence. 

A  new  trial  will  be  granted  where  from  a  preponderance  of  the 
evidence  it  is  shown  that  the  verdict  was  palpably  erroneous  in 
matters  ea  contractu 607 

Same, 

A  contracts  to  sell  B.  seven  hogsheads  of  tobacco,  six  of  which  were 
to  be  good  leaf  tobacco  and  one  to  contain  lugs.  In  a  suit  for 
breach  of  the  contract  plaintiff  proves  that  there  was  three  hogs- 
heads of  lugs,  which  was  denied  by  defendant,  but  the  witnesses 
of  defendant  did  not  purport  to  show  that  the  particular  tobacco 
they. saw  in  defendant's  barn  was  put  into  hogsheads  and  de- 
livered to  plain  tiffs,  nor  did  they  see  it  delivered  at  the  depot  for 
shipment.  Held,  that  such  testimony  could  not  sustain  a  general 
denial  of  breach  of  contract  as  shown  by  answer  of  defendant. . . .       607 

Purchase  of  land.    Mistake  of  drauftsman.    Evidence. 

Where  a  drauftsman  makes  a  mistake  in  reducing  a  contract  for 
purchase  of  land  to  writing,  his  evidence  is  competent  to  estab- 
lish that  fact 628 

Judgment.    Legalizing  contract. 

The  confirmation  by  the  judgment  of  the  Divorcing  Court,  recog- 
nizing and  legalizing  a  contract,  makes  it  conclusively  binding 
on  both  parties 10 

Sale  of  whisky.     Breach  of  United  States  Revenue  Laws  no  har  to 
recovery.    Jurisdiction.    United  States  Courts.    Comity. 

A  mere  breach  of  a  revenue  law  of  the  United  States  cannot  be 
pleaded  in  bar  of  a  recovery  on  a  contract  valid  under  the  laws  of 
this  State.  If  the  United  States  Courts  had  jurisdiction  of  the 
cause  they  might  declare  the  contract  void 588 

Sale  of  land.    Contract  rescinded.    Rents.    Interest. 

Where  the  contract  for  the  sale  of  a  house  and  lot  was  rescinded 
by  agreement  of  the  parties,  the  rents  of  the  estate  sold  are  to 
be  regarded  as  equivalent  to  the  interest  on  the  price  to  be 
paid  for  same 357 

Eceeoution  sale.    Recission  of  contract. 

If  there  are  such  regularities  in  the  proceedings  out  of  which  an 
execution  sale  is  made  as  to  render  the  sale  void,  the  purchaser 
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must  tender  back  the  property  within  a  reasonable  time  after 
the  discovery  of  the  irregularities  or  offer  a  good  and  suffi- 
cient reason  for  not  making  the  tender,  before  he  is  entitled  to 
recission  of  the  contract 402 

Petition,    Anstoer. 

The  appellant  alleges  in  his  petition  that  the  whisky  was  to  be 
delivered  as  the  plaintiff  might  need  or  call  for  it^  but  all  to 
be  delivered  in  six  months,  and  the  answer,  without  denying  this 
avers  that  the  whisky  was  to  be  delivered  at  such  times  and  in 
such  quantities  as  called  for  within  six  months.  Held,  this  slight 
variation  cannot  be  taken  as  traversing  the  distinctive  allega- 
tions of  the  petition.  The  answer  neither  alleges  the  delivery 
of  the  whisky  nor  any  legal  excuse  for  the  failure,  and  was  not  a 
bar  to  the  action 635 

Contract  to  pay  money.    Cannot  he  discharged  toith  treasury  notes. 

No  person  is  legally  bound  to  accept  treasury  notes  in  satis- 
faction of  a  contract  to  pay  money 331 

Fraudulent  conveyance.    Delivery  of  goods.    Sales. 

While  the  sale,  if  bona  fide,  of  tobacco  in  August,  for  future  de- 
livery, it  not  then  being  in  such  state  as  could  be  delivered,  would 
not  be  invalid  on  account  of  such  nondelivery,  yet  if  left  several 
months  after  it  might  reasonably  have  turned  over  to  the  pur- 
chaser, becomes  a  badge  of  fraud  on  creditors,  especially  where 
strengthened  by  a  subsequent  levy  by  the  vendee  and  the  waving 
of  advertisement  of  the  sheriff  by  the  vendor's  representative,  and 
the  sale  of  the  whole  amount  of  the  tobacco,  worth  some  $250, 
for  the  paltry  sum  of  $50,  no  one  being  present  at  the  sale  but 
the  sheriff,  defendant,  and  agent  of  the  execution  creditor 630 

Same.    Bona  fide  sale. 

When  there  are  badges  of  fraud  established  by  the  plaintiff,  it  de- 
volves upon  the  defendant  to  rebut  these  by  establishing  a  bona 
fide  sale  upon  a  valuable  consideration  actually  paid 630 

CONVEYANCES. 
Husband  and  wife.     Valuntary  conveyance  by  wife.     Estoppel. 

Where  a  wife  voluntarily  parts  with  her  heritage  from  her  father's 
estate,  and  consents  and  agrees  that  the  price  should  be  ap- 
plied to  the  payment  of  her  husband's  debts,  the  money  being 
so  applied,  she  is  estopped  from  setting  up  claim  thereto,  and  a 
court  of  equity  cannot  grant  the  relief  sought  to  reclaim  it. . . .       593 

COUNTERCLAIM. 
Partnership.    Default.    Judgment. 

A  counterclaim  may  be  set  up  by  one  partner  after  judgment  has 

been  rendered  against  the  other  by  default 386 
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AnaufiBr  good.  pact. 

An  answer  though  not  good  as  a  bar  to  an  action  may  be  sufBciexit 
as   a   counterclaim 386 

Cause  of  action. 

A  counterclaim  must  be  a  cause  of  action 328 

Additional  surety.  "J" 

The  injured  party  may  by  counterclaim,  in  a  suit  on  a  note,  re- 
cover any  damage  he  has  sustained  by  reason  of  the  failure  of 
the  obligee  to  procure  additional  surety 146 

Warranty  of  jack. 

A  covenant  of  the  warranty  of  a  jack  cannot  be  the  foundation  of  a 

counterclaim    4O0 

CREDITORS. 

Railroads,  Organization.  Capital.  Stock.  Subscription.  Stockhold- 
ers. Sureties.  Notes.  No  property  found.  Attachment.  Con- 
tribution. 
It  is  too  late,  after  repeated  election  of  directors  by  the  stock- 
holders and  the  subscription  of  thousands  of  dollars  to  the  capi- 
tal stock  by  the  counties  traversed  by  the  line,  for  them  to  assail 
the  legal  organization  of  the  company 458 

Insolvency  of  company. 

As  the  company  is  insolvent  and  cannot  complete  the  object  of  its 
^  creation  and  must  go  into  liquidation,  all  the  subscribers  and 

stockholders  should  be  made  parties  in  order  that  each  may 
bear  his  pro  rata  share  of  the  indebtedness  of  the  corporation..       458 

Attachment  and  sale  of  land  to  which  attachment  creditors  only  had  an 
equitable  title.     Legal  title  holder  necessary  party. 

Where  a  petitioner  only  has  an  equitable  title  to  land,  the  legal 
title  being  in  another,  he  should  have  joined  the  legal  holder  by 
a  proper  pleading,  with  a  view  to  obtain  the  legal  title 518 

Insolvency.    Preferred  creditors.    Assignment.    Statute  of  1856. 

Two  essential  facts  must  exist  before  a  sale  by  a  debtor  will  operate 
as  an  assignment  for  the  benefit  of  creditors  under  the  Statute  of 
1856.  First,  the  insolvency  of  the  vendor;  second,  that  the  sale 
w^as  made  to  prefer  a  creditor 3^2 

Creditor  against  fraudulent  grantee  of  debtor. 

It  is  the  claim  of  the  creditor  and  the  liability  of  the  debtor  and 
not  the  judgment  against  the  administrator  that  may  be  en- 
forced against  the  fraudulent  grantee  of  the  intestate 230 
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An  attaching  creditor  has  no  lien  on  a  fund  derived  from  the  sale 
of  a  debtor's  property,  unless  it  is  derived  from  a  sale  of  prop- 
erty on  which  his  attachment  had  been  levied 466 


CREDITORS'  SUITS. 

Kruncledge  of  pecuniary  affairs  presumed.  Sale  of  property  in  con- 
templation of  insolvency.  Preference,  Limitation.  Deed  of 
trust  for  the  benefit  of  creditors. 

This  court  has  frequently  held  that  a  man  must  be  presumed  to 
have  an  ordinary  intelligent  knowledge  of  his  pecuniary  affairs, 
and  this  presumption  may  be  strengthened  by  the  facts 50 

Not  immoral  to  secure  debt  by  vigilance. 

It  never  has  been  regarded  by  law  as  immoral  for  a  bona  fide 
creditor  to  secure  his  debt  by  vigilance  on  a  failing  creditor, 
nor  is  same  denounced  as  fraudulent  by  our  Acts  of  1856 50 

Sale,  mortgage,  or  lien  to  secure  one  creditor  to  the  exclusion  of 
another. 

The  Statute  of  1856  declares  equality  between  creditors  generally, 
and  it  makes  a  sale,  mortgage,  or  lien  to  secure  one  creditor 
to  the  exclusion  of  others,  when  so  made  by  the  debtor  in  con- 
templation of  insolvency  and  with  a  vie\v  of  preference,  to  inure 
to  the  benefit  of  all 60 


Same.     Limitation. 

The  Statute  of  1856  does  not  denounce  the  transfer  of  property  in 
contemplation  of  solvency  as  fraudulent,  and,  therefore,  requires 
a  creditor  to  claim  the  benefit  of  a  transfer  within  six  months 
from  the  delivery  of  the  property  or  the  recording  of  the  trans- 
fer            50 

Amended  petition. 

The  amended  petition  was  never  answered  and  must  be  regarded  as 
true,  and  that  Phelps  purchased  of  Parks  several  mules  for  the 
same  purpose  and  same  contemplation.  "  Several  "  must  neces- 
sarily mean  more  than  one  mule 50 

Mortgage.     Contemporaneous  to  debt. 

The  mortgage  by  Xoble  to  Chenault  was  contemporaneous  to  his 
becoming  Chenault's  debtor,  and,  therefore,  within  the  exception 
of  the  Statutes  of  1856 51 
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CRIMINAL  LAW. 
Betting  on  eleotiana.    Indictments  factl 

"  It  is  not  a  penal  offense  under  any  statute  to  bet  that  a  oertain 
individual  will  not  be  elected  to  a  certain  office  at  a  certain 
election,  unless  he  be  a  candidate  for  that  office,  or  is  voted 
for  to  fill  it,  or  is  intended  or  expected  to  be  voted  for,  or  as 
expected  to  be  a  candidate  for  it." 243 

Instructions. 

Where  the  averments  of  an  indictment  are  not  supported  by   the 
evidence  the  court  should  instruct  for  defendant 243 

Same, 

An  instruction  that  ''if  the  jury  believe  from  the  testimony,  be- 
yond a  reasonable  doubt,  that  the  defendant  agreed  to  give 
Carter  a  cow  in  the  event  of  Morrow's  election,  and  said  Carter 
was  to  give  defendant  a  cow  in  the  event  of  Ingram's  election,  and 
such  election  was  held,  they  should  find  defendant  guilty  of 
betting  on  the  election,  unless  the  jury  should  believe  the  bet 
was  withdrawn  or  annulled  before  the  election."  Held  to  be 
erroneous    243 

Passing  counterfeit  national  hank  notes.     Jurisdiction  sufficiency  of 
indictment. 

Section  1,  article  10,  chapter  28,  1  Stant.  Rev.  Stat.,  gives  the 
courts  of  this  state  jurisdiction  of  the  offense  of  passing  or 
vending  counterfeit  notes  purporting  to  be  on  a  national  bank. .       531 

Sufficiency  of  indictment. 

An  indictment  for  passing  and  vending  counterfeit  national  bank 
notes  is  sufficient  when  it  gives  a  general  description  of  the 
denomination,  bank,  and  to  whom  passed 631 

Evidence.     Criminal  law. 

In  a  criminal  action,  conversations  between  the  plaintiff  and  a 
witness  of  defendant,  which  was  brought  out  at  the  trial  by  de- 
fendant, is  competent  evidence 436 

Selling  intoxicating  liquor  to  minor.    La/ndlord*s  liability. 

The  selling  of  liquor  to  minor  without  the  written  order  of  the 
parent,  guardian,  etc.,  is  a  personal  offense  by  the  one  who 
actually  sells,  and  does  not  make  the  landlord  liable  unless  it  can 
be  proven  by  sufficient  evidence  that  he  knew  of,  or  authorized,  or 
assented  to  it 624 

Permitting  gaming  in  tavern.     Crimes  and  misdemeanors,  etc. 

Where  the  landlord  has  no  knowledge  that  gaming  is  going  on 

in  his  tavern  he  is  not  criminally  responsible 181 
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Criminal  proaecution.    Taking  in  obedience  of  command  of  a  superior 

officer.  p^gb, 

A  subordinate  is  not  liable  to  criminal  or  penal  proascutionf  by 
taking  of  property  under  orders  from  a  superior  military  officer. .       406 

CROSS- APPEAL. 

yonintereated  parties. 

Where  a  sale  and  transfer  of  goods  is  made  by  a  conveyance  binding 
on  the  transferrer,  held,  that  no  complaint  can  be  made  on 
cross-appeal  of  that  not  injurious  to  such  party 395 

CROSS-PETITION. 
Discontinuance  of  suit. 

When  Lindsey  discontinued  his  suit  against  Oldham,  who  was 
thereby  put  out  of  court,  his  cross-petition  against  Riddell  had 
no  basis  upon  which  to  stand,  therefore  fell  dead 252 

Tender  of  answer,  when  regarded  as  filed. 

When  an  answer  is  tendered  and  regarded  as  filed  on  trial  with- 
out objections  the  omission  to  note  the  filing  must  be  regarded 
as  waived 203 

Answer. 

Before  a  judgment  can  be  rendered  on  an  answer  it  must  be  made 
a  cross-petition   203 

Warning  order. 

A  warning  order  against  a  defendant  as  to  the  petition  in  which  he 
was  not  a  party  does  not  apply  to  a  cross-petition  as  to  which 
he  was  not  before  the  court 82 

CORPORATIONS. 

Denial  of  existenece.    Estoppel. 

A  party  executing  a  note  to  a  corporation  is  estopped  to  deny  that 
such  a  corporation  existed  as  was  described  in  the  note 255 

Election  of  president. 

Where  the  book  containing  the  proceedings  of  a  corporation  shoe's 
that  the  president  was  elected  it  must  be  assumed  that  notice 
of  the  election  was  given  in  absence  of  proof  to  the  contrary . . .       255 

President  may  assign  note. 

The  president  of  a  corporation  having  a  note  had  the  right  to 
assign  it  in  discharge  of  a  liability  of  the  company.  His  assign- 
ment passed  the  legal  title  to  the  note * 255 
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Judgment  confessed  by  president  and  conclusive.  paoil 

The  stockholders  and  subscribers  to  the  capital  stock  of  a  corpora- 
tion are  not  concluded  by  a  judgment  confessed  by  its  president, 
virtually  to  himself,  from  assailing  it  and  reducing  the  amount.       458 

Railroads.    Right  of  xcay.     Use,    Liability  of  new  corporation.    Lien. 

Appellee  sold  a  right  of  way  over  his  land  to  the  railroad  corpora- 
tion for  $200,  payable  in  two  installments.  He  failed  to  collect 
the  amount  so  due,  and  the  company's  property,  bonds,  etc.,  were 
sold  by  order  of  court,  and  purchased  by  appellants,  a  new  cor- 
poration, organized  imder  a  new  charter  or  act  of  the  Legisla- 
ture. Heldf  that  the  new  organization  cannot  be  made  liable 
for  the  debts  of  the  first  organization,  never  having  assumed 
any  of  its  obligations 618 

Bame.    Vendor's  lien.    Easement. 

The  vendor  having  sold  only  an  easement,  the  legal  title  to  the 
land  being  still  vested  in  himself,  he  cannot  subject  the  land 
to  a  vendor's  lien 618 

COSTS. 

Result  of  administrator's  conduct. 

When  the  cost  is  the  result  of  the  administrator's  illegal  con- 
duct, he  should  pay  it  out  of  his  own  fund,  but,  so  far  as  it 
has  accrued  in  settling  the  estate,  it  should  be  paid  out  of  the 
assets 59 

Divorce.    Alimony.    Attorney's  fees. 

In  a  wife's  suit  against  her  husband  for  alimony  and  divorce,  he 
is  by  statute  bound  to  pay  a  reasonable  compensation  to  her 
attorneys  as  a  part  of  the  cost 632 

In  defending  a  subsequent  suit  by  the  husband  against  the  wife  for 
divorce  an  additional  compensation  to  her  attorney  should  be 
restricted  alone  to  the  value  of  his  services  rendered  in  defend- 
ing that  suit 632 

Criminal  laic.    Misdemeanor.    Sureties  on  bond.    Liability  for  fine  and 
costs.    Recognizance. 

In  misdemeanor  cases,  the  object  in  requiring  bail,  being  to  secure 
the  performance  of  any  judgment  which  may  be  rendered  against 
the  offender,  it  is  error  to  render  judgment  for  an  amount 
greater  that  the  fine  imposed,  and  costs  of  court,  not  exceeding 
the  amount  of  the  recognizance.  And  the  court  may  order  any 
money  deposited  agreeably  in  the  line  of  such  bail,  to  be  applied 
to  the  payment  of  such  fine  and  costs 423 
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COTENANCY. 

Reservations  as  to  one  cotenant.  pagb. 

It  is  error  to  subject  property  purchased  jointly  to  the  debts  of  one 
of  the  parties  solely,  without  reserving  the  rights  of  one  of  the 
purchasers  who  had  paid  a  part  of  the  purchase  money 335 

COUNTERFEIT. 
Criminal  law.     Passing  counterfeit  national  bank  notes.    Jurisdiction 
sufficiency  of  indictment. 

Section  1,  article  10,  chapter  28,  1  Stant.  Rev.  Stat.,  gives  the 
courts  of  this  State  jurisdiction  of  the  offense  of  passing  or 
vending  counterfeit  notes  purporting  to  be  on  a  national  bank. .       531 

COURTS. 
Pleading.     Amended  answer.     Court's  discretion. 

A  defendant  may  set  forth  as  many  grounds  of  defense  as  he  may 
have,  and  when  he  fails  on  the  first  defense  set  forth,  he  has  a 
right  to  rely  upon  any  other  grounds  which  he  might  haV^,  and 
under  the  liberal  provisions  of  Section  161,  Civil  Code,  there 
is  no  abuse  of  sound  discretion  in  the  court  below  in  permit- 
ting a  second  or  amended  answer  to  be  filed 620 

County  Court  has  no  jurisdiction  to  divide  personal  property. 

A  County  Court  has  no  jurisdiction  v>  divide  heirs'  personal  prop- 
erty, which  cannot  be  done  in  kind 272 

Terms  of  Court  changed  by  law.    Default  judgment.    Clerical  misprison. 

The  regular  term  of  the  Marion  Circuit  Court  commenced  on  the 
fourth  Monday  in  February,  1866,  and  the  appellant  was  served 
with  process  on  the  third  day  of  said  month.  By  an  act  of  the 
Legislature  the  term  was  changed  to  begin  on  the  third  Mon- 
day instead  of  the  fourth. 

The  court  began  in  conformity  to  said  act  and,  the  appellant 
having  failed  to  make  defense,  judgment  was  rendered  against 
him  for  the  amount  of  the  claim. 

The  act  supra  was  not  intended  to  deprive  parties  of  any  pre- 
existing rights,  and  the  appellant  not  having  been  summoned 
twenty  days  before  the  third  Monday  in  February,  the  judg- 
ment was  rendered  before  the  cause  8too4  for  trial,  and  was, 
therefore,  according  to  section  678  of  the  Civil  Code,  a  clerical 
misprison    , 60 

COVENANT. 

Notice  to  subsequent  purchasers  under.    Bond  for  title. 

Where  land  is  conveyed  in  covenant  of  warranty  by  a  bond  for  title, 
reserving  the  legal  title  in  the  covenantor,  it  is  both  notice  and 
binding    on    subsequent    purchasers    as    privies 186 
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PromiucTy  note.  Day  of  payments  stipulated.  Covenant  to  emtend 
time  hy  payment  of  interest  annuaUy. 

Where  a  day  of  payment  is  stipulated  in  a  promissory  note  and 
then  a  covenant  inserted  securing  to  the  debtor  the  privilege 
of  extension  at  his  own  pleasure,  from  year  to  year,  by  paying 
the  interest  annually,  is  not  in  conflict  with  any  law  or  public 
policy,  but  when  a  failure  to  pay  the  interest  promptly  occurs 
the  privilege  is  forfeited 491 

lAen  for  purchase  money. 

In  order  to  retain  a  lien  on  land  for  purchase  money  proper  and 

apt  words  must  be  used  in  the  deed  for  that  purpose 491 

Assignment  of  claim  in  hands  of  attorney  for  collection.  Breach  of 
covenant.    Demurrer. 

Appellee  had  placed  various  claims  in  the  hands  of  an  attorney  for 
collection  and  took  his  receipt  for  same.  He  by  written  indorse- 
ment assigned  said  claims  to  appellant,  covenanting  that  if 
said  claims  "  should  not  net  to  said  Davis  $1,050  when  collected 
I'll  make  up  the  deficiency." 

In  a  suit  on  the  covenant  the  appellant  alleged  in  his  petition  that 
he  had  only  collected  of  said  claims  the  net  amount  of  $886, 
and  that  no  more  could  be  collected.  The  court  below  sustained 
a  demurrer  to  the  petition.  Held,  that  the  averments  of  the 
petition  clearly  show  a  breach  of  the  covenant 214 

Notioe  to  subsequent  purchasers  under.    Bond  for  title. 

Where  land  is  conveyed  in  covenant  of  warranty  by  a  bond  for 
title,  reserving  the  legal  title  in  the  covenantor,  it  is  both  notice 
and  binding  on  subsequent  purchasers  as  privies 186 

Turnpike.  Subscription  to  capital  stock.  Special  covenant.  Construc- 
tion of  agreement.     Substantial  compliance. 

The  vagueness  of  the  contract  as  to  the  particular  line,  the  length 
of  the  road  to  be  built,  together  with  the  difficulty  of  a  literal 
compliance  with  the  contract,  locating  the  road  on  the  line,  and 
other  circumstances  tending  to  explain  the  intention  of  the 
parties,  requires  a  liberal  construction  of  the  agreement 228 

It  seems  that  the  company  substantially  performed  the  conditions 

upon  which  the  subscription  was  made 228 

COVERTURE. 

Husband  and  wife.  Title  bond.    Wife's  note. 

The  wife  sold  land  and  executed  her  title  bond  therefor,  receiving 
part  of  the  consideration;  afterward  the  contract  was  cancelled 
and  she  executed  her  note  to  her  grantor  for  the  amount  which 
she  had  received  on  the  purchase  price,  taking  up  the  title  bond.      218 
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Suit  having  been  brought  on  the  note,  she  pleaded  her  coverture 
at  the  time  of  the  execution  of  the  note.  Heldf  that  she  will  not 
be  permitted  to  hold  both  the  land  and  the  consideration  for  it. 
If  she  is  not  bound  on  the  note  she  is  bound  on  her  title  bond.       218 

Husband  and  wife.     Wife^s  note.     Exemptions. 

The  wife's  coverture  not  only  avoids   her  note,  but  exempts  her 

from    any    personal    judgment 365 

DAMAGES. 
Conditional  contract.     Breach, 

A  sale  of  personal  property,  consisting  of  corn,  was  made  by 
appellant  to  appellee;  no  price  was  agreed  on  and  no  particular 
amount  was  specified  by  appellant,  and  further  conditioned  on 
certain  acts  of  appellee  in  securing  pasturage  for  watering  and 
feeding  his  hogs,  and  this  the  appellee  took  time  to  do.  Held  as 
not  being  a  sale  so  complete  as  to  bind  either  party 46 

Bame. 

But  had  the  contract  been  binding  on  Robinson,  Loyd  had  paid 
nothing  and  was  only  entitled  to  the  difference  in  the  price  he 
w^as  to  give  and  the  market  value 45 

Common  carrier.  Injury  to  goods  in  transit.  Consignee  not  respon- 
sible. 

Where  goods  are  injured  in  transit,  it  not  being  the  result  of  any 
improper  conduct  on  tlie  part  of  the  consignee,  he  cannot  be  held 
responsible  for  the  damages,  and  is  only  accountable  to  the  con- 
signor for  the  price  received  for  the  damaged  goo^is 490 

Dissolution  of  injunction. 

Where  it  appears  from  the  record  that  the  defendant  is  not  in  fact 
restrained  from  proceeding  against  plaintiff  on  an  order  for  an 
injunction  damages  will   not  be  awarded 399 

Officers.  Constable.  Failure  to  return  execution  ivithin  thirty  days. 
Remedy.  Damages.  Failure  to  pay  over  money  collected  on 
execution.  Remedy.  Damages.  Jurisdiction  of  the  Circuit 
Court.    Demurrer. 

Where  a  constable  fails,  without  excuse,  to  return  an  execution  for 
more  than  thirty  days  after  the  return  day  thereof,  the  remedy 
is  by  motion  or  suit  on  his  bond,  in  the  court  in  which  the  execu- 
tion isjsued,  and  the  criterion  of  damages  is  30  per  cent,  of  the 
amount  of  the  execution 543 

W'here  a  constable  fails  to  pay  over  money  collected  on  an  execu- 
tion, after  demand,  the  injured  party  may  proceed  by  motion  or 
suit  on  his  bond,  and  the  criterion  of  damages  is  10  per  cent,  on 

44 
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the  amount  of  the  execution,  with  interest  from  the  time  of  the 
demand  and  costs.  This  remedy  is  not  restricted  to  the  court 
from  which  the  execution  issued;  the  proceedings  may  be  in  the 
Circuit  Court  although  the  execution  issued  from  a  quarterly 
court,  as  the  Circuit  Court  is  a  court  of  general  jurisdiction..       543 

Sheriff.    Execution,    Failure  to  return. 

A  plaintiff  in  an  execution  is  entitled,  on  motion,  to  have  a  judg- 
ment for  the  amount  thereof  and  30  per  cent,  damages,  where  a 
sheriff  fails  to  return  an  execution  for  thirty  days  after  the 
return  day  thereof 38 

Sheriff'e  return.    Damages  for  failure  to  return  executions. 

It  is  the  duty  of  sheriffs  to  return  all  executions  in  their  hands 
within  the  prescribed  time  after  the  return  day  thereof,  and  for 
a  failure  to  do  so  they  subject  themselves  to  such  damages  as 
plaintiffs   might  sustain   therein 611 

Land.  Suit  to  enforce  purchase-money  lien.  Loss  of  party  hy  superior 
title.  Damage.  Cost.  Credit. 
Appellees  sued  appellant  to  enforce  the  collection  of  a  balance  due 
on  the  purchase  price  of  land.  The  appellant  pleaded  that  the 
land  was  conveyed  to  him  with  covenants  of  general  warranty, 
that  at  the  date  of  the  conveyance  about  1  3-4  acres  were  in  the 
adverse  possession  of  another  for  which  he  had  brought  suit 
and  was  defeated  by  a  superior  title,  that  he  was  at  considerable 
cost  and  trouble  prosecuting  said  suit,  that  on  account  of  the 
peculiar  situation  of  the  land  lost  he  was  damaged  in  the  sum 
of  $400,  which  was  set  up  by  way  of  county  claim.  Th*e  appel- 
lee admitted  the  suit  and  the  loss  of  the  land,  but  denied  the 
damages.  Heldf  that  appellant  had  a  right  to  a  credit,  not  only 
for  the  fair  value  of  the  land  which  he  failed  to  recover,  con- 
sidering the  relative  value  of  the  land  lost,  to  the  residue  of  the 
fact,  and  the  cost  adjudged  against  him  in  the  suit  to  recover 
the  land    629 


DEBTOR, 
Sheriff.    Execution.  Levy  on  right  of  redemption.    Deed  equitable  title 
until  lodged  for  record.     Consent  of  debtor, 
A  sheriff  is  not  bound  to  levy  on  the  right  of  redemption  where 
there  was  no  evidence  of  legal  title,  and   where  the  execution 

debtor  w^ould  not  surrender  the  property  for  that  purpose 311 

Deeds  are  only  equitable  titles  until  lodged  in  the  proper  office 
for  record,  and  an  execution  cannot  be  levied  on  such  title  with- 
out the  consent  of  debtor 311 
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Pretended  insolvency.     Purchase  of  claim.     Fraud,  pagb. 

Buying  in  of  Grissman*s  debts  with  his  own  money,  at  a  discount 
from  his  creditors,  they  believing  him  insolvent  when  he  was 
solvent,  was  a  fraud  on  them  and  a  sufficient  legal  reason  why 
no  court  would  assist  him  to  procure  the  profits  thus  made  by 
his  own  fraudulent  act 303 

DECEDENT  HEIRS. 

Revivor  of  suit. 

The  provisions  of  Section  569,  Civil  Code,  applies  to  executors,  ad- 
ministrators and  such^  representatives  as  are  personal  to  the  de- 
cedant  heirs,  and  does  not  apply  to  heirs  who  represent  their  own 
interest  only,  title  having  descended  to  them ;  the  court  knows  of 
no  section  of  the  Code  or  provision  of  law  prohibiting  a  revivor 
of  a  suit  for  realty  against  the  heirs  who  have  become  invested 
with  the  title  until  the  suit  shall  be  barred  by  lapse  of  time, 
or  an  order  abating  the  suit  shall  be  entered  by  the  court ....       C02 

DECRETAL   SALE. 
Same.    Purchaser  not  to  he  placed  in  possession  at  time  of  sale. 

It  is  error  to  order  a  commissioner  to  place  a  purchaser  in  posses- 
sion at  the  time  of  decretal  sale,  and  especially  where  the  sale 
occurs  after  the  crop  is  gathered : 520 

DEEDS. 
Fraudulent  conveyance.    Deed  lodged  for  record  constructive  notice. 
A  conveyance  made  and  the  deed  lodged  in  the  clerk's  office  for 
registration,  while  the  grantor  is  solvent,  and  before  the  creation 
of  the  liability  of  a  surety  for  the  grantor,  is  not  fraudulent. ..       405 
The  deed  operated  as   constructive  notice  from  the  time  it  was 

lodged  in  the  clerk's  office  for  registration 405 

Particular  wording  construed. 

A  deed  which  contains  an  exception  of  "  all  such  parts  and  parcels 
of  the  first  described  tract  of  land  as  are  now  in  the  possession 
of  any  person  or  persons  and  held  under  any  title  or  claim  of 
title  adverse  to  the  party  hereto  of  the  first  part "  and  "  contains 
after  such  exceptions  24,000  acres  more  or  less,"  is  held  not  to 
embrace  any  lands  claimed  by  said  conveyance  which  had  been 
held  by  any  one  for  the  statutory  period  of  ripening  into  ad- 
verse  possession    569 

Lands  and  conveyances.    Construction  description  hy  metes  and  hounds, 

A  deed  expresses   "  for  a  consideration  of  $3,957,"   describes   the 

land  by  metes  and  bounds,  and  "  containing  158  acres,  1  rood  and 

7  poles,  be  the  same  more  or  less."    An  action  was  brought  for 
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an  unpaid  balance  due  of  this  sum,  and  defendant  filed  an  offset 
claiming  to  have  received  only  148  acres  and  that  the  land  waa 
sold  at  $25  per  acre  and  not  for  the  bulk  sum  as  shown  by  the 
deed.  The  evidence  was  contradictory.  The  court  held,  that  re- 
gardless of  the  fact  of  the  sale,  which  seemed  from  the  evidence 
was  by  the  acre,  it  did  not  appear  there  was  an  agreement  that 
either  party  should  account  for  a  deficiency  or  excess  in  quan- 
tity, and  deed  was  made  absolute 433 

Description.     Vagueness. 

A  conveyance  of  land  by  deed,  which  recites  that  it  was  "  25  acres 
of  the  tract  more  or  less  of  about  50  acres  sold  to  appellant 
and  his  brother,"  is  void  for  uncertainty  of  description 98 

Purchase  of  land  by  insolvent  husband.     Deed  to  wife.     Fraud. 

The  proof  shows  that  the  land  was  paid  for  by  the  husband,  and 
the  deed  made  to  the  wife  while  he  was  insolvent,  and  after  the 
note  was  executed.  Held,  that  the  conveyance  to  the  wife  was 
procured  to  be  made  to  her  in  fraud  of  the  rights  of  the  holder 
of    the   note 285 

Deeds  evidence  of  boundary. 

Though  a  deed  may  pass  no  title  it  may  be  admitted  as  evidence 
of  boundary   328 

Deed  by  poirer  of  attorney. 

A  letter  of  attorney  from  a  grantor,  properly  authenticated  and 
dated  prior  to  the  deed,  confers  full  power  on  an  agent  to  convey 
land 75 

Execution  sale.     Sheriff *s  deed. 

The  lofral  title  must  be  presumed  to  be  in  the  appellant  from  the 
partition  and  her  possession  thereunder;  it  follows  that  it  passed 
by  the  execution  sale  and  sheriff *s  deed 74 

A  deed  absolute  in  terms  may  only  be  surety  for  debt.    Parol  evidence. 

Tliere  being  a  borrowing  and  lending,  prima  facie,  the  deeds  are 

to  be  considered  as  the  surety  for  indebtedness 264 

Same.     Presumptions  of  law. 

The  presumption  of  law  may  be  strengthened  by  parol  evidence 264 

Title.     Limitation. 

There  can  be  no  valid  objection  to  title  conveyed  by  husband  and 
wife  where  a  deed  to  same  was  properly  acknowledged  and  lodged 
for  record  more  than  twenty  years  l)efore  the  beginning  of  this 
action    75 
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Descent  and  distribution.     Unacknowledged  deed.     Doxccr  and  curtesy,     page. 

An  unacknowledged  deed  executed  by  husband  and  wife  is  ineffec- 
tual to  pass  title  where  signed  by  a  feme  covert,  though  the  title 
of  the  husband,  as  tenant  by  curtesy  of  the  deceased  wife, 
would  pass  to  the  purchaser  under  the  deed 65 

Vendor  and  vendee.  Acceptance  of  deed  of  vendor.  Tender  of  deed  in 
court. 
A.  sells  lands  to  B.  agreeing  to  make  a  conveyance  of  same.  B. 
enters  into  possession  and  later  files  suit  against  A.  for  and  ex- 
hibit of  title,  alleging  that  he  had  paid  for  the  land  and  de- 
mands a  deed  of  conveyance,  suggesting  that  A.  could  not  make 
a  valid  deed  on  account  of  certain  incumbrances.  A.  answers, 
setting  out  a  continuous  thirty  years*  title  through  heirs  who 
had  obtained  the  land  from  a  commissioner's  sale  of  a  dower 
interest  and  delivers  to  and  tenders  through  the  court  a  deed 
of  conveyance.  Held,  that  a  continuous  occupancy  and  possession 
of  the  land  for  thirty  years  would  constitute  perfect  title,  and 
B.  should  accept  the  deed  as  tendered 480 

Warranty.     Vendor^s  deed  not  enough. 

The  contract  bound  appellee  to  guarantee  the  title  to  Booth's 
heirs  by  general  warranty  —  his  own  deed  for  that  purpose  is 
not  enough  448 

DEFENSE. 
Bail  bond.    Forfeiture. 

The  fact  that  the  defendant  was  prevented  by  military  power, 
against  his  will,  from  appearing  before  the  adjudged  forfeiture, 
presents  a  good  defense  and  it  was  error  to  sustain  a  demurrer  to 
the  answer   452 

Minors.     'Next  friend, 

A  next  friend  cannot  defend  for  minor  children;  none  but  guar- 
dian can  do  this 444 

Pleadings.    Personal  acts  of  defendant.     Want  of  knowledge. 

Where  the  personal  acts  of  the  defendant  are  alleged  and  relied 
upon  as  the  facts  constituting  the  cause  of  action  against  him, 
he  cannot  set  up  a  want  of  knowledge  or  information  as  a  de- 
fense             94 

DEMAND. 

Personal  representative.  Action  against.  Account.  Affidavit.  Proof 
by  personal  representative  only.  Successor,  Voucher.  Settle- 
ment, 
It  is  the  duty  of  a  claimant,  before  commencing  an  action  against  a 
personal  representative,  to  demand  payment  and  accompany  it 
with  proof  of  the  account  as  well  as  his  own  affidavit 447 
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Same,     Voucher,  paok. 

The   presonal    representative   must   be    furnished   with    a    proper 

voucher  by  which  he  can  obtain  credit  in  his  settlement 447 

Same  proof  by  personal  representative. 

If  proof  of  a  claim  can  only  be  made  by  tlie  personal  representa- 
tive and  he  refuses  to  make  the  affidavit,  further  proof  is  dis- 
pensed   with    447 

DEMURRER. 
Petition.     Personal  property.     Possession.     Evidence. 

Construing  the  bill  of  sale  with  strictness  it  shows  that  appellant 
had  possession  of  the  tobacco  and  had  at  least  a  qualified  interest 
therein  and  that  he  delivered  it  to  the  defendant,  who  appro- 
priated the  proceeds  to  his  own  use.  But  possession  of  personal 
property  is  prima  facie  evidence  of  ownership;  appellant  being 
possessed  of  it  according  to  his  petition,  which,  upon  demurrer, 
is  taken  as  true,  the  law  implies  a  promise  to  account  for  it  to 
his  consignee   93 

Pleadings.     Sufficient  allegations  in  hill  to  quiet  title  to  land. 

Where  the  petitioner  fully  sets  out  and  alleges  title  and  possession 
of  lands,  in  a  suit  in  the  Chancery  Division  of  the  Circuit  Court 
to  quiet  title  to  said  lands,  it  is  a  sufficient  compliance  with  the 
act  of  the  Legislature  approved  March  9,  1854,  entitled  "  An  act 
to  quiet  the  title  to  lands  "  which  provides  that  it  shall  be  law- 
ful for  any  person  having  both  the  legal  title  and  possession 
of  lands  to  institute  and  prosecute  a  suit  by  petition  in  equity  in 
the  Circuit  Court  of  the  county  where  the  lands  or  some  part 
thereof  lie,  against  any  other  person  setting  up  claim  thereto, 
etc.,  and  a  demurrer  to  the  petition  should  have  been  overruled.      418 

Pleading. 

A  demurrer  that  brings  to  light  imperfect  pleadings  will  be  sus- 
tained, the  rule  being  that  he  who  commits  the  first  error  must 
be  the  first  to  correct  same 176 

Pleading.    Ordinary  diligence.    Suspension  of  courts  hy  legislative  acts. 

Where  the  holder  of  a  note  fails  to  bring  suit  upon  same  during 
the  life  of  the  obligor,  he  is  ordinarily  held  to  be  guilty  of  neg- 
ligence. But  where  the  Legislature  suspends  for  a  given  period 
all  laws  requiring  Circuit  Courts  to  be  held  for  the  trial  of 
causes,  and  during  this  suspension  the  obligor  dies,  the  holder 
of  the  note  is  not  held  to  be  guilty  of  negligence  and  a  lack  of 
diligence  in  prosecuting  his  cause  should  he  fail  to  bring  an 
action  on  the  note  until  after  the  death  of  the  obligor.  A  de- 
murrer to  an  original  and  amended  bill  should,  therefore,  have 
been  overruled  627 
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Bufficieni  anatoer.  ^aqk. 

The  allegations  in  an  answer  that  defendant  had  no  recollection  of 
the  transaction  alleged,  and  that  his  books  containing  his  memo- 
randum were  taken  out  of  his  possession,  was  sufficient  to  put 
the  plaintiff  on  his  proof  of  the  allegations  in  his  petition 94 

Asaignment  of  claim  in  hands  of  attorney  for  collection.     Breach  of 
covenant. 

Appellee  had  placed  various  claims  in  the  hands  of  an  attorney  for 
collection  and  took  his  receipt  for  same.  He  by  written  in- 
dorsement assigned  said  claims  to  appellant,  covenanting  that  if 
said  claims  "  should  not  net  to  said  Davis  $1,050  when  collected 
I'll  make  up  the  deficiency." 

In  a  suit  on  the  covenant  the  appellant  allied  in  his  petition  that 
he  had  only  collected  of  said  claims  the  net  amount  of  $886,  and 
that  no  more  could  be  collected.  The  court  below  sustained  a 
demurrer  to  the  petition.  Held,  that  the  averments  of  the  pe- 
tition clearly  show  a  breach  of  the  covenant 214 

Demurrer  to  anatoer.    Bar  to  action. 

The  defendant  in  his  answer  denied  that  the  plaintiff  had  attained 
full  age  before  the  suit  was  commenced,  to  which  a  demurrer  was 
sustained,  which  was  error.  The  answer  denies  her  right  to  sue 
and  was  a  bar  to  the  action,  and  the  demurrer  should  have  been 
overruled    224 

Partiea  to  suit. 

A  suit  was  filed,  in  the  nature  of  a  bill  quia  timet,  for  the  purpose 
of  litigating  the  question  of  right  to  a  debt  collected  by  an  ad- 
ministrator, there  being  a  dispute  between  the  heirs  of  two  es- 
tates as  to  which  it  belonged.  The  administrator  was  the  per- 
sonal representative  of  one  of  said  estates  and  he  joined  the  per- 
sonal representative  and  heirs  of  the  other  estate  as  defendants, 
all  being  alike  interested.  Held:  That  a  demurrer  thereto  should 
not  have  been  sustained  435 

Record. 

Where  the  record  fails  to  show  that  the  court  below  acted  on  a  de- 
murrer it  will  be  presumed  that  it  was  overruled 543 

DENIAL. 

Corporation.    Denial  of  existence.    Estoppel. 

A  party  executing  a  note  to  a  corporation  is  estopped  to  deny  that 

such  a  corporation  existed  as  was  described  in  the  note 255 

Election  of  president. 

Where  the  book  containing  the  proceedings  of  a  corporation  shows 
that  the  president  was  elected  it  must  be  assumed  that  notice  of 
the  election  was  given  in  absence  of  proof  to  the  contrary 255 
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president  may  sign  note.  paob. 

The  president  of  a  corporation  having  a  note  had  the  right  to  assign 
it  in  discharge  of  a  liability  of  the  company.  His  assignment 
passed  the  legal  title  to  the  note 255 

DEPOSITIONS. 

Exceptions  to.     Appeal  and  error. 

Where  exceptions  are  not  taken  to  the  decision  of  the  court  in  sus- 
taining exceptions  to  the  evidence  it  cannot  be  subject  to  revision 
by  the  Supreme  Court 133 

Distance  from  courthouse.     Exception. 

Where  depositions  are  read  without  exceptions,  on  the  trial  of  the 
case  below,  this  court  will  presume  that  the  witnesses  resided 
more  than  thirty  miles  from  the  courthouse 404 

Laches.     Depositions  of  important  witness. 

A  petition  is  filed  in  June,  1805,  alleging  certain  facts  which  would 
be  proven  by  a  witness,  Shelly,  running  over  a  period  of  some 
nine  years.  An  answer  to  said  petition  was  duly  filed,  and  one 
year  thereafter,  no  effort  having  l)een  made  to  secure  the  testi- 
mony of  witness  Shelly,  the  petition  w^as  dismissed.  Held,  tliat 
under  such  a  state  of  facts,  plaintiffs  do  not  show  due  diligence 
and  petition  was  rightfully  stricken 690 

DESCENT  AND  DISTRIBUTION. 

Distribution  of  decedents  estate.    Bond  of  distributee. 

The  court  will  require  the  distributee  or  legatee,  before  receiving 
his  distributive  share  or  legacy,  to  execute  a  bond  with  good 
security  to  pay  back  the  amount  received  by  him,  if  any  debts 
appear  against  the  estate  within  five  years 302 

Dower  and  curtesy.     Possession  by  htisband  after  death  of  wife. 

Evidence  shows  that  the  husband  and  wife  after  their  marriage  did 
not  live  in  the  county  in  which  the  land  of  the  wife  was  situated, 
during  the  life  of  the  wife.  Held,  that  as  the  husband  never  had 
possession  of  the  land  during  the  life  of  the  first  wife,  he  could 
not  claim  the  curtesy,  and  a  subsequent  entry  and  possession 
by  him  would  inure  only  to  the  benefit  of  the  heir  of  the  deceased 
wife 626 

Unacknowledged  deed.    Dower  and  curtesy. 

An  unacknowledged  deed  executed  by  husband  and  wife  is  in- 
effectual to  pass  the  title  where  signed  by  a  feme  covert,  though 
the  title  of  the  husband,  as  tenant  by  curtesy  of  the  deceased 
wife,  would  pass  to  the  purchaser  under  the  deed 65 
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Personal  use  of  land  devised.  paob. 

Where  only  the  personal  use  of  land  and  personalty  are  devised 
for  life,  upon  the  death  of  the  devisee,  without  issue,  the  estate 
descends  to  his  surviving  brothers  and  sisters 464 


DESCRIPTION. 

Lands  and  conveyances.    Deeds.    Construction  description  by  metes  and 
hounds. 

A  deed  expresses  **  for  a  consideration  of  $3,957,"  describes  the  land 
by  metes  and  bounds,  and  **  containing  158  acres,  1  rood  and  7 
poles,  be  the  same  more  or  less."  An  action  was  brought  for  an 
unpaid  balance  due  of  this  sura,  and  defendant  filed  an  offset 
claiming  to  have  received  only  148  acres  and  that  the  land  was 
sold  at  $25  per  acre  and  riot  for  the  bulk  sum  as  shown  by  the 
deed.  The  evidence  was  contradictory.  The  court  held,  that 
regardless  of  the  fact  of  the  sale,  which  seemed  from  the  evidence 
was  hy  the  acre,  it  did  not  appear  there  was  an  agreement  that 
either  party  should  account  for  a  deficiency  or  excess  in  quantity, 
and  the  deed  was  made  absolute 433 

Deed.    Vagueness. 

A  conveyance  of  land  by  deed,  which  recites  that  it  was  "  25  acres 
of  of  the  tract  more  or  less  of  about  50  acres  sold  to  appellant 
and  his  brother,"  is  void  for  uncertainty  of  description 98 


DESTRUCTION  OF  RECORDS. 

Oral  testimony  to  prove  contents. 

Oral  testimony  is  competent  to  prove  the  execution  of  a  constable's 
bond  and  his  qualifications  where  the  archives  of  the  county 
clerk's  ofllice  have  been  destroyed 91 

DEVISE. 

Wills.    Contingent  devisee.    Limitations. 

The  devisee  is  entitled  to  the  land  when  he  pays  the  debt,  which 
the  testator  prescribes  as  an  indispensable  condition  to  his  title. 
No  statutory  limitation  can  relieve  a  devisee  of  the  liability 
upon  which  his  title  depends 365 

Personal  use  of  land  devised.    Descent. 

Where  only  the  personal  use  of  land  and  personalty  are  devised 
for  life,  upon  the  death  of  the  devisee,  without  issue,  the  estate 
descends  to  his  surviving  brothers  and  sisters 464 
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WiUa,  Devise,  Land.  Estate  tail  converted  to  fee-simple  title.  Life 
estate  by  the  curtesy. 
This  devise  created  an  estate  tail  as  defined  b^  the  common  law, 
and  by  the  eighth  section  of  chapter  80  of  the  Revised  Statutes 
estates  tail  are  converted  into  fee-simple  estates.  On  the  death 
of  the  legatee,  the  land  in  controversy  descended  to  her  heir  sub- 
ject  to  the  life  estate  of  the  appellee 88 

Wills,    Devise  for  life.    Undivided  interest.    Tenants  in  common.    Devise 
of  life  estate.     Heirs*  interest  no  greater  than  devisor.     Sale 

hy  infant.    Repudiation.    Restitution.    Defective  petition.    Death 

without  issue. 
The  will  of  Perry  devised  to  his  daughter  for  life  an  undivided 

portion  of  his  homestead,  and  her  occupancy  of  the  whole  of  it 

after  the  testator's  death  should  be  presumed  to  have  been  in 

common  with  his  heirs. 
The  devise  of  the  remainder  to  her  three  children  passed  to  them 

no  other  interest  in  fee  simple  than  she  had  as  devisee  for  life; 

after  the  death  of  their  father,  they  became  entitled  to  the  whole 

tract. 
The  sale  of  an  infant's  land  is  voidable  by  his  heirs,  but  there  is 

no  intimation  that  the  infant  ever  intimated  his  intention  to 

repudiate  the  sale  on  the  plea  of  his  infancy,  and  he  died  two 

days  after  he  became  twenty-one. 
Neither  an  infant  nor  any  one  else  can  repudiate  his  sale  of  land 

without  restitution. 
The  petition  only  alleges  that  the  plaintiffs  are  half-brothers  and 

sisters  to  the  deceased.     The  simple  fact  of  propinquity  does 

not  show  heirship ;  death  without  issue  is  indispensable,  and  it  is 

neither  alleged  nor  proven 250 

Gift  of  land  to  daughter.    Devise  of  remaining  estate. 

Testator  gave  the  land  in  contest  to  his  daughter  and  her  children 
for  a  home,  and  under  that  gift  she  occupied  the  place  as  her 
own  for  more  than  twenty-five  years;  held,  that  a  devise  of  his 
remaining  estate  to  his  other  children  was  not  intended  to  in- 
clude this  property , 24 

Wills.  Intention  of  division.  Devise  in  trust  for  life  not  subject  to 
devisee* s  debts. 
A  testator  devises  to  his  children  all  of  his  lands  and  personalty 
"  to  be  vested  in  his  executors,  in  trust  for  them,  it  being  my 
express  will  that  said  lands,  etc.,  shall  not  be  held  liable  for  any 
debts  now  owing,  or  which  may  be  contracted  by  my  said 
children  or  either  of  them,"  and  gives  his  executors  discretion  to 
put  the  children  in  possession,  and  to  resume  possession  at  their 
own  pleasure.  Also  to  sell  the  whole  or  any  part  and  appro- 
priate the  interest  to  the  benefit  and  support  of  "  the  child  to 
whom  it  may  belong  during  life  and  then  to  pass  as  above."  Held, 
to  be  a  devise  for  the  personal  use  of  the  devisee  during  life 
only,  and  not  subject  to  his  debts  at  any  time  contracted 464 
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Wills.    Devise  of  land.    Postponement  of  partition.    Joint  tenancy.  paqb. 

Where  a  will  postpones  a  partition  of  land  devised  until  the  death 
of  one  of  the  devisees,  the  others  are  not  entitled  to  have  a  di- 
vision until  that  event  happens,  but  are  entitled  to  enjoy  the 
estate  as  joint  tenants 453 

Will.    Vested  remainder.    Survivorship. 

The  devisee  was  a  vested  remainder  upon  the  testator's  death, 
hence,  all  the  surviving  children  of  the  testator,  at  his  death, 
toook  an  immediate  vested  interest  which  descended  by  operation 
of  law  to  their  heirs 406 

DILIGENCE. 

Judgment.    Law  and  facts.    Jury. 

Diligence  is  a  question  of  law  to  be  applied  by  the  court;  the  facts 

to  be  applied  by  the  jury 640 

DISCONTINUANCE. 

Discontinuance  of  suit.     Cross-petition. 

When  Lindsey  discontinued  his  suit  against  Oldham,  who  was 
thereby  put  out  of  court,  his  cross-petition  against  Riddell  had 
no  basis  upon  which  to  stand,  therefore  fell  dead 252 

DISCHARGE. 
Contract  to  pay  money.    Cannot  he  discharged  with  treasury  notes. 

No  person  is  legally  bound  to  accept  treasury  notes  in  satis- 
faction of  a  contract  to  pay  money 331 

Employer.     Employee. 

If  the  plaintiff  was  discharged,  without  just  cause,  and  before 
the  end  of  the  time,  for  which  the  defendant  had  engaged  her 
services,  she  had  the  right  to  maintain  an  action  for  the  loss  of 
wages,  if  she  was  unable  by  reasonable  effort  to  obtain  other 
employment 312 

Contract.    Parties. 

In  every  contract  by  which  the  services  of  one  person  are  engaged 
to  another,  there  exists  mutual  obligations  and  reciprocal  duties, 
and  which  is  not  expressed  or  implied  by  law  for  the  breach  of 
which  either  party  may  terminate  the  engagement 312 

Duty  of  employee. 

Fair  dealing,  punctuality  in  payment  of  wages,  and  general  good 
treatment  are  duties  incumbent  on  the  employer,  for  a  breach  of 
which  the  employee  can  have  his  action 312 
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Discharge  of  levy.     Venditioni  exponas,  pagb. 

Where  a  sale  of  lands  under  a  levy  issued  legally  before  that  time 
is  discharged  by  the  release  of  the  purchaser  of  the  land  at  tbe 
sale  thereof,  a  subsequent  issual  of  a  venditioni  exponas  and  a 
second  sale  thereunder  is  void.  The  release  by  the  purchaser  un- 
der tlie  levy  was  a  termination  of  the  authority  of  the  sheriff  and 
the  levy,  and  operated  as  notice  to  the  defendants  in  the  ex- 
ecution that  they  might  not  expect  or  look  to  further  action  of 
the  sheriff  upon  that  levy 413 

DISMISSAL. 

Attachment.    Claimant  to  he  made  a  party. 

Under  the  Civil  Code  any  one  claiming  property  attached  may,  by 
petition,  have  himself  made  a  party  to  the  suit,  and  have  his 
rights    adjudicated 164 

Same.    Dismissal  of  suit. 

When  a  case  has  been  dismissed  the  plaintiff  and  defendant  are 

out  of  court,  and  a  petition  to  be  made   a  party  cannot  be  filed. .        164 

Appeal.    Misdemeanor.    Time  in  lohich  to  file  record. 

In  a  prosecution  for  a  misdemeanor,  an  appeal  cannot  be  main- 
tained unless  the  record  is  lodged  in  the  office  of  the  clerk  of 
the  Court  of  Appeals  within  sixty  days  after  the  judgment  is 
rendered    445 

Appeal  from  qtuirterly  court.    Dismissal  of  case. 

An  appeal  to  the  Circuit  Court  operates  as  a  merger  of  the  judg- 
ment and  is  an  original  suit  in  that  court  as  long  as  prosecuted; 
yet  its  voluntary  discontinuance  by  plaintiff  left  the  judgment 
in  as  full  force  as  it  was  before  the  appeal  suspended  ita 
validity 213 

DISTRAINT. 

Landlord's  lien.    Replevin. 

Whether  appellant  or  her  son-in-law  was  the  owner  of  the  wheat, 
on  which  the  landlord  held  a  lien  for  which  he  distrained,  the 
appellants  replevy  of  the  distress  transferred  the  lien  to  her  by 
equitable    subrogations 315 

Same.    Subsequent  and  subordinate  liens. 

The  appellee  as  execution  creditor  holding  a  subordinate  lien  could 
only  have  sold  the  wheat  subject  to  appellant's  lien  for  the  pay- 
ment of  the  amount  of  rent  discharged  by  replevin 315 
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Same,     Bond  to  suspend  execution  for  the  purpose  of  trying  rights  of 

property/.  paqi. 

Appellant's  bond  to  appellee  suspending  his  execution  for  tlie  pur- 
pose of  trying  the  rights  of  property  bound  her  only  for  tiie  value 
of  the  wheat  subject  to  the  lien  for  rent 315 

DIVORCE  AND  ALIMONY. 
Allowance.     Alimony. 

The  value  of  the  husband's  entire  estate  should  be  ascertained  and 
a  reasonable  allowance  made  out  of  it  to  the  wife  during  the 
pendency  of  the  suit  for  divorce,  and  also  a  reasonable  sum  for 
alimony 199 

Statute.     Construction  of. 

Section  6,  article  3.  chapter  47  (2  Rev.  Stat.  21),  provides  that 
pending  an  application  for  a  divorce  a  court  may  allow  the  wife 
maintenance 333 

Sufficiency  for  maintenance. 

By  "  sufficient "  estate  of  her  own,  mentioned  in  the  foregoing 
section,  is  meant,  as  w^e  understand  it,  that  unless  the  wife  has  an 
estate  of  her  own,  the  profits  of  which  are  sufficient  for  her  com- 
fortable maintenance,  that  an  allowance  shall  be  made  out  of  tlie 
estate  of  the  husband  to  supply  the  deficiency,  or  such  an  amount 
in  view  of  the  value  of  the  husband's  estate  as  shall  be  deemed 
equitable.  It  was  never  contemplated  by  the  Legislature  that  no 
allowance  should  be  made  out  of  the  husband's  estate  if  the  wife, 
by  using  and  consuming  the  principal  of  her  own  estaU»,  could 
maintain  herself,  but  the  allowance  for  deficiency  from  husband's 
estate  must  be  made  on  equitable  terms 333 

Attorney's  fees.     Cost. 

In  a  wife's  suit  against  her  husband  for  alimony  and  divorce  he 
is  by  statute  bound  to  pay  a  reasonable  compen»iation  to  her 
attorneys  as  a  part  of  the  cost. 

In  defending  a  subsequent  suit  by  the  husband  against  the  wife 
for  divorce  an  additional  compensation  to  her  attorney  should  be 
restricted  alone  to  the  value  of  his  services  rendered  in  defend- 
ing   that    suit 632 

Petition.    Answer.    Habitual  drunkenness.     Failure  to  provide.     Agree- 
ment to  separate. 

This  action  was  brought  by  the  wife  against  the  luisbimd  on  the 
grounds  of  confirmed  habits  of  drunkenness,  wasting  of  estate, 
cruel  and   inhuman  treatment,  and  failure  to  pi'ovide. 

Appellee  denied  that  he  was  an  habitual  drunkard,  or  that  he 
w^nsted  his  estate,  but  does  not  deny  that  he  failed  to  support  his 
wife  and  children. 
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Proof  shows  that  for  at  least  one  year  before  the  separation  the 
appellee  remained  out  at  nights,  returned  home  drunk,  and  that 
he  would  not  work;  that  he  had  sold  his  wife's  gold  watch  and 
piano,  and  did  not  apply  the  proceeds  to  support  his  family. 

The  alleged  agreement  to  separate  was  not  relied  on  nor  named 
in  his  answer  to  a  former  suit  by  his  wife  for  divorce. 

Held,  that  from  the  evidence  the  appellant  is  entitled  to  the  re- 
lief she  asks  for,  and  the  court  below  should  have  granted  her  a 
divorce : 8ii-84 

DOWER  AND  CURTESY. 

Descent  and  distribution.     Unacknowledged  deed. 

An  unacknowledged  deed  executed  by  husband  and  wife  is  ineffect- 
ual to  pass  title  where  signed  by  a  feme  covert^  though  the  title 
of  the  husband,  as  tenant  by  curtesy  of  the  deceased  wife, 
would  pass  to  the  purchaser  under  the  deed 65 

PoaaeaHon  by  husband  after  death  of  wife.     Descent  and  distribution. 

Evidence  shows  that  the  husband  and  wife  after  their  marriage 
did  not  live  in  the  country  in  which  the  land  of  the  wife  was 
situated,  during  the  life  of  the  wife.  Heldf  that  as  the  husband 
never  had  possession  of  the  land  during  the  life  of  the  first  wife, 
he  could  not  claim  the  curtesy,  and  a  subsequent  entry  and 
possession  by  him  would  inure  only  to  the  benefit  of  the  heir  of 
the  deceased  wife 626 

Husband  and  wife.     Equitable  interest. 

Where  the  husband  holds  only  an  equity  in  land,  the  wife  has  no 
dower  interest ; 96 

Mansion-house.    Rents  and  profits. 

The  widow  is  entitled  to  hold  the  mansion-house  without  charge 
until  dower  is  assigned.  Wliether  she  occupied  the  premises  or 
rented  them  out  is  not  material,  and  her  right  to  the  rents  and 
profits    are    clear 95 

Sale  of  land.    Vendor's  lien. 

There  is  a  most  important  distinction  between  equitable  liens, 
to  secure  purchase  money,  where  the  legal  title  has  been  con- 
veyed and  where  the  legal  title  has  been  reversed  until  the  pur- 
chase money  has  been  paid.  In  the  former  case,  he  has  parted  with 
both  the  legal  and  equitable  title;  in  the  latter  he  retains  the 
legal  title  as  security  for  the  purchase  money. 

Vendor  retaining  the  legal  title  is  placed  on  the  footing  of  a  mort- 
gagee w^ho  has  taken  a  mortgage  as  security  for  the  purchase 
money. 
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The  vendor's  lien  has  been  abolished  by  statute  (unless  preserved 
in  the  deed)  but  the  right  of  the  vendor  who  retains  the  legal 
title  as  security  is  of  an  entirely  different  nature,  and  the  ven- 
dee's purchaser  takes  only  the  vendee's  equitable  right  to  have  a 
conveyance  on  payment  of  the  purchase  price. 

When  the  vendor  retains  the  legal  title  as  security  for  the  pur- 
chase money,  nothing  but  an  absolute  payment  of  the  purchase 
price  will  authorize  a  court  to  compel  him  to  surrender  his 
title  to  the  vendee  or  his  assigns. 

In  this  State  the  assignment  of  a  note  for  purchase  money  is 
an  assignment  of  a  lien  pro  tanto  of  the  lien  upon  the  land,  but 
if  the  note  is  assigned  without  recourse  the  lien  is  gone ;  the  ven- 
dor not  being  liable  he  cannot  hold  the  lien  to  indemnify  him. 

The  widows  dower  is  prior  and  superior  to  a  claim  for  unpaid 

purchase  money.      (See  original  opinion,  ante) 291 

DONATION. 

Husband  and  wife.    Property  conveyed  to  husband  in  trust  for  wife. 
Improvement  by  husba/nd. 

The  improvement  of  trust  property  conveyed  by  the  wife's  father 
to  her  husband,  for  her  use,  must  be  regarded  as  a  donation, 
in  a  contest  between  her  and  her  husband's  heirs 527 

DUTIES. 
Commission  merchants.    Duties  to  customers. 

Where  a  consignee  makes  advances  on  tobacco  shipped  him  by 
commission  merchants,  such  advancing  does  not  give  them  the 
exclusive  right  to  control  it  except  to  sell  so  much  of  same  as 
was  necessary  to  reimburse  them ;  nor  does  it  give  them  the  right 
to  reship  to  a  foreign  market,  without  the  consent,  express  or 
implied,  of  consignor 490 

EASEMENT. 
Railroads.    Right-of-way.    Use.    Lien. 

Appellee  sold  a  right-of-way  over  his  land  to  the  railroad  corpor- 
ation for  $200  payable  in  two  installments.  He  failed  to  collect 
the  amount  so  due  and  the  company's  property,  bonds,  etc.,  were 
sold  by  order  of  court,  and  purchased  by  appellants,  a  new  cor- 
poration, organized  under  a  new  charter  or  act  of  the  Legislature. 
Held,  that  the  new  organization  cannot  be  made  liable  for  the 
debts  of  the  first  organization,  never  having  assumed  any  of  its 
obligations. 

Same.    Vendor's  lien.    Easement. 

The  vendor  having  sold  an  easement,  the  legal  title  to  the  land 
being  still  invested  in  himself,  he  cannot  subject  the  land  to  a 
vendor's  lien. 
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ELECTIONS. 
Forfeiture  of  right  to  vote.  Judicial  construction.  Test  oath.  Con- 
stitutional requirements.  pa.ob. 
Whether  a  citizen  has  been  guilty  of  an  offense  involving  the 
forfeiture  of  his  right  to  vote  is  necessarily  a  judicial  question 
which  can  be  constitutionally  decided  by  the  judiciary  on  a 
full  and  fair  trial  on  an  indictment  or  a  presentment,  but  can- 
not be  rightfully  adjudged  collaterally  and  incidentally  by  the 
officers  of  the  election.  Nor  can  a  test  oath  be  constitutionally 
required  in  such  a  case,  nor  the  refusal  to  take  it  be  deemed  a 
judicial  trial  and  conviction  of  the  imputed  offense 100 

Officer,     Resignation.     Vacancy.     Examining  hoard. 

Where  an  officer  tenders  his  resignation  before  the  time  to  hold  an 
election,  to  take  effect  after  said  time,  the  office  is  not  vacant,  and 
no  election  to  fill  the  office  can  be  legally  held 62 

Same. 

The  board  for  examining  the  poll-books  and  giving  certificates  of 
election  are  not  required  to  perform  their  duties  only  when 
legal  elections  are  held 62 

EMPLOYER  AND  EMPLOYEE. 
Duty  of  employer. 

The  employee  is  bound  to  treat  the  employer  with  respect,  to  be 
faithful  and  reasonably  diligent,  and  to  obey  all  reasonable 
orders,  within  the  scope  of  his  employment,  which  may  be  given 
by  the  employer  or  his  agent,  for  the  breach  of  which  the  em- 
ployer may  discharge  him 313 

Employer.    Employee.     Discharge. 

If  the  plaintiff  was  discharged,  without  just  cause,  and  before  the 
end  of  the  time,  for  which  the  defendant  had  engaged  her  services, 
she  had  the  right  to  maintain  an  action  for  the  loss  of  wages, 
if  she  was  imable  by  reasonable  effort  to  obtain  other  employment.       312 

Character  or  conduct  of  employee. 

In  some  service  the  character  and  conduct  of  the  employee  is  im- 
material to  the  employer  and  forms  no  element  or  consideration; 
there  are  others  implied  in  the  nature  of  the  service  that  do 
constitute  elements  of  the  contract  and  consideration 313 

Duty  of  employee. 

Fair  dealing,  punctuality  in  payment  of  wages,  and  general  good 
treatment  are  duties  incimibent  on  the  employer,  for  a  breach  of 
which  the  employee  can  have  his  action 312 
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EQUITY. 
Hu9band  and  wife.    Dower,    Equitable  interest.  page. 

Where  the  husband  holcU  only  an  equity  in  land,  the  wife  has  no 
dower  interest  580 

Husband  and  wife.  Sale  of  wife^s  personal  property.  Proceeds  invested 
in  land  by  agreement.  Conversion  by  husband.  Conveyance  to 
wife.    Legal  title. 

The  husband  being  insolvent  when  he  married  and  the  wife  then 
owing  three  slaves,  two  of  whom  were  sold  and  the  proceeds  in- 
vested in  land  and  the  conveyance  taken  to  the  wife,  by  agree- 
ment, held,  that  the  wife's  equity  was  equal  to  that  of  the 
creditor  of  the  husband  notwithstanding  she  was  clothed  with 
the  legal  title   680 

Suits  in  equity.  Determination.  Presence  of  other  parties.  Infants. 
It  is  provided  by  the  fortieth  section  of  the  Civil  Code  that  *'  Where 
a  determination  of  the  controversy  between  the  parties,  before  the 
court,  cannot  be  made  without  the  presence  of  other  parties,  the 
chancellor  must  order  them  brought  in:"  Held,  That  it  is  the 
duty  of  the  court,  in  exercising  general  supervision  over  the 
rights  of  infants,  to  have  them  brought  in  as  parties  to  the 
action 609 

"Sew  trial.     Suit  in  equity. 

In  a  suit  in  equity  to  vacate  a  judgment  rendered  by  default,  the 
averments  of  the  petition  must  bring  the  case  within  the  revisory 
powers  of  the  court  as  limited  and  defined  by  section  679  of  the 
Civil  Code  of  Practice,  and  where  the  facts  alleged  do  not  con- 
stitute any  one  of  the  grounds  prescribed  by  said  section  a  judg- 
ment which  is  sought  to  be  vacated  or  modified  thereby  will  not 
be  disturbed 80 

Conflicting  claims.    Inheritance. 

A  court  of  equity  will  not  indulge  claims  of  a  wife  for  particular 
property  or  the  proceeds  thereof  as  her  inheritance  and  at  the 
same  time  for  the  interest  and  annual  profits  or  proceeds  of 
property  in  the  hands  of  a  trustee  which  belonged  to  her  hus- 
band prior  to  the  conveyance '  139 

Settlement  of  decedent's  estate.  Allotment  of  land.  Sale  to  pay  an- 
cestor's debt.  Contribution.  Agreement  to  pay  debts  of  dece- 
dent for  part  of  the  estate. 

Where  the  land  allotted  to  one  heir  in  the  division  has  been  sold 
to  pay  ancestor's  debts,  that  heir  is  entitled  to  a  contribution 
from  the  other  heirs  pro  rata. 

Upon  the  payment  of  their  pro  rata  share  they  are  entitled  in 
equity  to  a  judgment  over  against  a  party  who  assumed  the 
debts  of  the  ancestor  for  a  part  of  the  estate 287 

45 
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Usury.    Pleading,  PA<m. 

Although  usury  was  not  specially  pleaded  a  court  of  equity  will 

not  enforce  payment  of  it  448 

Warranty.     Vendor's  deed  not  enough. 

The  contract  bound  appellee  to  guarantee  the  title  to  Booth's 
heirs  by  general  warranty  —  his  own  deed  for  that  purpose  is  not 
enough 448 

EQUITABLE  DEFENSE. 
Parol  assignment  of  note  and  equitable  transfer, 

A  parol  assignment  of  a  note  will  operate  as  an  equitable  transfer 
of  indemnity  against  loss  on  the  indorsement  of  a  bill  of  ex- 
change        382 

Equitable  defense. 

The  right  to  an  equitable  defense  to  a  note  is  not  impaired  by  the 
assignment  of  the  note 382 

Ewceptions, 

The  opinion  of  the  court,  sustaining  exceptions  to  the  depositions, 
was  not  excepted  to;  therefore,  the  propriety  of  that  ruling  is  not 
before  us  382 

Bills  and  notes. 

The  right  to  an  equitable  defense  to  a  note  is  not  impaired  by  the 
assignment  of  the  note 382 

Exceptions. 

The  opinion  of  the  court,  sustaining  exceptions  to  the  depositions, 
was  not  excepted  to;  therefore,  the  propriety  of  that  ruling  is 
not  before  us 382 

EQUITABLE  SETTLEMENT. 

Husband  and  wife.     Proceeds   of  wife's  property  invested  in  lands 
claimed  by  husband. 

Where  the  proceeds  of  the  wife's  property  had  been  invested  in  the 
lands  sought  to  be  subjected  to  the  payment  of  the  husband's 
debts,  before  that  can  be  done  a  settlement  shall  be  made  upon 
the  wife  suitable  to  her  support,  and  if  it  requires  for  that  pur- 
pose the  full  amount  raised  by  the  sale  of  the  lands  in  question 
it  must  be  so  applied 611 

EQUITABLE  TITLE. 
Deeds. 

Deeds  are  not  equitable  titles  until  lodged  in  the  proper  office  for 
record,  and  an  execution  cannot  be  levied  on  such  title  without 
the  consent  of  the  debtor  311 
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ESCROW. 
Note  or  hand.  page. 

A  note  or  bond  cannot  be  delivered  by  the  obligor  to  the  obligee 

as  an  escrow 146 

ESTATE. 

Lands  not  assets  in  hands  of  administrator.  Administrator  as  com- 
missioner  to  sell  land  belonging  to  estate. 

Lands  are  not  assets  in  the  hands  of  administrators  of  intestates' 
estates.  Although  the  chancellor  orders  a  sufficiency  sold  to  pay 
the  intestate's  debts,  yet  the  court  should  make  the  sale  through 
its  commissioner  and  by  proper  orders  distribute  the  proceeds, 
and  should  the  court  select  one  of  the  administrators  as  a  com- 
missioner to  sell  land,  this  would  impose  no  new  burden  on  him 
as  administrator  nor  additional  liability  on  his  securities.  The 
placing  of  the  funds  from  such  sale  in  his  hands  by  order  of 
the  court  is  a  commissioner  of  the  court,  and  not  as  adminis- 
trator        523 

Settlement  of  decedenVs  estate.  Allotment  of  land.  Sale  to  pay  an- 
cestor's debt.  Contribution.  Agreement  to  pay  debts  of  dece- 
dent for  part  of  the  estate.     Equity. 

Where  the  land  allotted  to  one  heir  in  the  division  has  been  sold 
to  pay  ancestor's  debts,  that  heir  is  entitled  to  a  contribution 
from  the  other  heirs  pro  rata. 

Upon  the  payment  of  their  pro  rata  share  they  are  entitled  in 
equity  to  a  judgment  over  against  a  party  who  assumed  the 
debts  of  the  ancestor  for  a  part  of  the  estate 287 

Legacy.  Devise  of  an  estate  charged  with  the  support  of  another. 
Charge  on  property. 

Where  an  estate  was  devised  to  a  son,  charged  with  the  support  of 
the  testator's  relict  for  life,  the  property  itself  was  charged  with 
this  burden;  in  the  dereliction  of  the  son,  any  other  one  that 
she  might  select  may  discharge  the  duty  and  would  be  entitled  to 
compensation  therefor,  which  would  be  a  charge  on  the  property 
and  have  a  prior  lien  to  the  son,  his  vendee,  or  any  execution 
purchaser  of  the  property  sold  to  pay  son's  debts 273 

Settlement  of  estates.    Two  administrators.    Commissions. 

Where  one  of  two  administrators  acts  for  a  short  time  only,  he 
is  not  entitled  to  half  the  commission  allowed  for  winding  up 
the  estate;  he  should  be  allowed  one-half  of  the  commission  for 
that  portion  fully  administered  while  he  continued  to  act 513 

Cost. 

When  the  cost  is  the  result  of  the  administrator's  illegal  conduct, 
he  should  pay  it  out  of  his  own  fund,  but,  so  far  as  it  has  ac- 
crued in  settling  the  estate,  it  should  be  paid  out  of  the  assets . .         59 
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ESTOPPEL. 
Corporation.    Denial  of  existence.  pagb. 

A  party  executing  a  note  to  a  corporation  is  estopped  to  deny  that 
such  a  corporation  existed  as  was  described  in  the  note 255 

Election  of  president. 

Where  the  book  containing  the  proceedings  of  a  corporation  shows 
that  the  president  was  elected  it  must  be  assumed  that  notice  of 
the  election  was  given  in  absence  of  proof  to  the  contrary 255 

President  may  sign  note. 

The  president  of  a  corporation  having  a  note  had  the  right  to  as- 
sign it  in  discharge  of  a  liability  of  the  company.  His  assign- 
ment passed  the  legal  title  to  the  note 255 

Husband  and  wife.    Voluntary  conveyance  by  wife. 

Where  a  wife  voluntarily  parts  with  her  heritage  from  her  father's 
estate,  and  consents  and  agrees  that  the  price  should  be  applied 
to  the  payment  of  her  husband's  debts,  the  money  being  so  ap- 
plied, she  is  estopped  from  setting  up  claim  thereto,  and  a  court 
of  equity  cannot  grant  the  relief  sought  to  reclaim  it 593 

Estoppel  by  assertion  made  in  answer,  in  another  case.     Explanatory 
proof. 

An  assertion  made  in  an  answer,  in  another  case,  that  the  party 
held  the  absolute  title  to  the  property  may  be  used  against  him 
in  another  action  involving  the  same  property,  on  which  he 
claimed  to  hold  a  mortgage  instead  of  an  absolute  title.  But  it 
does  not  operate  as  an  estoppel,  so  as  to  conclude  all  explanatory 
proof  to  the  contrary 567 

Parol  gift  of  land.     Statutes  of  fraud.    Innocent  purchaser. 

Where  the  father  by  parol  gave  land  to  his  son,  and  the  son,  with 
the  knowledge  and  consent  of  the  father,  sold  the  land  in  con- 
troversy to  Caswell,  who  sold  it  to  Sullivan.  The  son  made  a 
deed  to  Caswell,  which  had  never  been  acknowledged  or  recorded. 
After  Sullivan  and  Caswell  had  been  in  possession  of  the  land  for 
ten  years  the  father  conveyed  it  to  the  wife  and  children  of  an- 
other son. 

Hcldf  that  the  wife  and  children  are  not  innocent  purchasers  for 
value,  and  they  stand  in  no  better  attitude  than  their  vendor, 
who  waa  estopped  by  his  conduct  to  plead  the  Statutes  of  Fraud. .       276 

Resulting   trust.     Fraud. 

A.  solicited  B.  to  buy  C.'s  land,  B.  authorized  A.  to  make  the  pur- 
chase for  B.  C,  not  being  acquainted  with  B.,  required  A.  to 
execute  his  notes  for  the  land  and  C.  executed  his  title  bond  to 
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A.  B.  took  possession  of  the  land,  claimed,  cultivated,  and  paid 
taxes  on  it  for  nine  years  with  A.'s  approval.  B.  having  paid 
A.  back  all  in  purchase  money  except  $25,  and  with  A.'s  knowl- 
edge and  consent,  sold  the  land  to  D.  and  executed  to  him  his 
title  bond,  agreeing  to  convey  the  legal  title  to  D.  upon  payment 
of  the  purchase  money.  D.  agreed  with  A.  to  pay  him  the  $25 
claimed  by  A.  to  be  due  him  on  the  original  purchase  price. 
After  this  A.,  by  actual  or  ostensible  sale,  assigned  to  E.  his 
bond  for  title  from  B.,  £.  at  the  time  being  in  full  possession  of 
the  above  facts  and  thereupon  C.  conveyed  the  legal  title  to  £. 
D.  sues  £.  for  the  legal  title.  Held,  that  A.'s  participation  in  B.'s 
sale  to  C.  estopped  him,  in  equity,  from  claiming  the  land  as  his 
own.    And  his  subsequent  assertion  of  an  adverse  title  and  sale  ^ 

of  it  to  £.  was,  therefore,  fraudulent  and  void  as  to  D 142 

Same.    Equity, 

After  the  sale  by  B.  to  D.,  A.  held  his  ostensible  equity  in  trust  for 
D.,  and  as  E.  purchasedwith  full  notice  of  that  trust,  the  law 
imposes  the  same  trust  on  him 142 

Bame.    Bet-off. 

Where  A.  sells  and  transfers  to  C.  the  note  of  B.  and  on  the  due 
date  of  the  note  B.  voluntarily  renews  the  note  to  C,  he  is 
estopped  from  setting  up  a  counterclaim  of  a  prior  debt  due 
him  by  A.  even  though  such  a  right  of  set-off  existed  as  to  the 
original  note 424 

Bubrogation. 

A  purchaser  of  land  with  notice  of  renunciation  of  title  by  vendor, 
and  of  a  prior  sale  of  the  same  land  with  the  concurrence  of 
the  vendee  under  a  parol  sale,  is  estopped  from  claiming  title  by 
subrogation   23 

Bale  of  wife's  land  hy  husband.    Ratification. 

The  attempted  sale  of  the  wife's  land  by  her  husband  might  have 
postponed  but  cannot  have  deprived  her  of  the  ultimate  use  of 
of  her  estate,  if  she  had  not  been  estopped  by  the  subsequent 
ratification  and  confirmation  of  the  sale 160 

Void  sale. 

Appellants'  surrender  of  his  land  to  the  jailer  to  sell  in  lieu  of 
the  personal  property  was  without  consideration,  and  the  result 
of  illegal  coercion.  The  principal  of  estoppel  does  not  apply  to  a 
surrender  coerced  by  a  void  execution  or  levy.  The  sale  and 
conveyance  was  illegal  and  void 298- 
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EVIDENCE. 
Affidavit  as  evidence.  taqu. 

Where  an  affidavit  is  not  excepted  to  the  court  must  regard  it  as 
evidence    387 

When  objected  to.    Appeal  and  error. 

Where  an   illegal  order   suspending   a  license  to  sell   spirituous  . 
liquors  is  submitted  as  evidence  in  the  court  below  objection  to 
its  illegality  must  be  made  at  the  time  of  its  introduction.    It 
cannot  be  availed  of  for  the  first  time  on  appeal 372 

Presumption  of.     Arbitrators. 

The  signature  of  an  umpire  in  an  award  of  arbitrators,  where  sub- 
mitted to  "  two  arbitrators  and  their  umpire/'  and  where  signed 
by  the  two  arbitrators  will  not  invalidate  the  award,  the  pre- 
sumption being  that  it  was  the  award  of  all 184 

Contract. 

The  general  rule  is  that,  when  parties  have  entered  into  a  writ- 
ten contract,  that  is  taken  as  the  evidence  of  their  final  agree- 
ment, and  no  liability  inconsistent  with  the  writing  can  be  proven 
in  the  absence  of  fraud  or  mistake 42 

Pleading.     Contract.     Written  evidence. 

What  was  the  subject  of  the  proposition,  though  doubtless  under- 
stood by  the  parties,  is  not  shown  by  the  letter  in  evidence,  and 
it  is  not  stated  in  the  petition  that  it  was  shown  by  the  letter  in 
which  the  defendant  says  that  he  accepted  the  proposition.  There 
was,  therefore,  no  contract  evidenced  by  writing 167 

Contract.     New  trial. 

A  new  trial  will  be  granted  where  from  a  preponderance  of  the  evi- 
dence it  is  shown  that  the  verdict  was  palpably  erroneous  in  mat- 
ters ex  contractu 607 

Bame. 

A.  contracts  to  sell  B.  seven  hogsheads  of  tobacco,  six  of  which 
were  to  be  good  leaf  tobacco  and  one  to  contain  lugs.  In  a  suit 
for  breach  of  the  contract  plaintiff  proves  that  there  was  three 
hogsheads  of  lugs,  which  was  denied  by  defendant,  but  the  wit- 
nesses of  defendant  did  not  purport  to  show  that  the  particular 
tobacco  they  saw  in  defendant's  bam  was  put  into  hogsheads  and  . 
delivered  to  plaintififs,  nor  did  they  see  it  delivered  at  the  depot 
for  shipment.  Held,  that  such  testimony  could  not  sustain  a 
general  denial  of  breach  of  contract  as  shown  by  answer  of 
defendant    607 
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Eifidence,  competency  of.  pact. 

The  fact  that  the  defendant  had  at  or  about  the  same  time  ten- 
dered in  payment  other  altered  bank  bills,  similar  in  character 
of  the  alteration  to  the  bill  for  the  tendering  of  which  he  was 
prosecuted,  was  competent  evidence  to  prove  guilty  knowledge  on 
his  part. 

The  certificate  of  the  Secretary  of  State  of  Ohio  was  also  admis- 
sible to  prove  that  the  Dayton  Bank  had  been  legally  incor- 
porated         345 

Contrariety,    Weight.    Credibility  of  toitnessea. 

Where  there  is  a  contrariety  of  evidence  it  peculiarly  belongs  to 
the  jury  to  decide  upon  its  weight  and  the  credibility  of  the 
witnesses    467 

Criminal  lair. 

In  a  criminal  action,  conversation  between  the  plaintiff  and  a 
witness  of  defendant,  which  was  brought  out  at  the  trial  by  de- 
fendant, is  competent  evidence 430 

Commissioner's  report.    Bar  to  subsequent  action. 

In  the  settlement  of  an  estate,  the  administrators  had  a  commis- 
sioner appointed  to  render  an  accoimting.  The  report  of  this 
commissioner,  though  never  confirmed  and  ordered  to  be  re- 
corded, was  not  excepted  to  by  the  complainants  in  an  action 
against  the  administrators  to  settle  the  estate,  but  their  bill 
was  dismissed  after  the  commissioner's  report  was  filed.  This 
is  held  to  be  persuasive  evidence  against  complainants,  if  not 
an  absolute  bar  to  a  subsequent  action 440 

"New  trial.  Conflicting  evidence.  Proper  instructions.  Mistakes  and 
injudicious  finding  of  jury. 
Where  the  evidence  was  strangely  confiicting  upon  a  question  in- 
volving the  issue  of  fact  and  fairly  presented  by  proper  instruc- 
tions for  appellants,  none  being  asked  by  appellee,  the  appellate 
court  cannot  interfere  and  set  aside  the  finding  of  the  jury  after 
the  court  below  refused  to  do  so,  without  overturning  a  doctrine 
and  departing  from  a  principle  thoroughly  settled  with  this  court 
and  the  courts  of  other  States 470 

Bame, 

Mistake  by  jurors  and  injudicious  finding,  in  a  few  exceptional 
cases,  must  be  submitted  to  rather  than  unsettle,  long-established 
and  familiar  principles  479 

Purchase  of  land.  •  Written  contract.     Mistake  of  draftsman. 

Where  a  draftsman  makes  a  mistake  in  reducing  a  contract  for  the 
purchase  of  land  to  writing,  his  evidence  is  competent  to  establish 
that  fact  628 
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Rent.  PAQB. 

Where  a  purchaser  of  land  enters  under  the  contract  and  offers, 
in  good  faith,  to  perform  it,  he  should  not  be  held  to  pay  rent. .       528 

Dispositions,    Distance  from  courthouse.    Exception, 

Where  depositions  are  read  without  exceptions,  on  the  trial  of  the 
case  below,  this  court  will  presmne  that  the  witnesses  resided 
more  than  thirty  miles  from  the  courthouse 404 

EtBceptions  to  depositions  waived. 

The  appellant  having  failed  to  except  at  the  time  to  the  decision  of 
the  court,  sustaining  exceptions  to  the  deposition,  must  be  taken 
to  have  waived  the  objection 6 

Same,     Deposition  in  another  case. 

There  does  not  appear  to  have  been  such  identity  of  parties,  sub- 
ject-matter, and  issues  in  that  suit,  and  this  action  would 
authorize  the  reading  of  testimony  taken  in  the  former  case  as 
evidence  in  this 6 

Same,     Interested  witness. 

A  defendant  is  not  a  competent  witness  for  his  oodefendant  where 

they  are  both  interested  in  the  issue  raised  by  their  joint  answer.  6 

Destruction  of  records.     Oral  testimony. 

Oral  testimony  is  competent  to  prove  the  execution  of  a  constable's 
bond  and  his  qualifications  where  the  archives  of  the  county 
clerk's  office  have  been  destroyed 91 

Deeds  may  be  read  as  evidence. 

Deeds  and  title  papers  may  be  read  as  evidence  to  show  extent  of 
possession,  although  they  convey  no  legal  title 156 

Between  plaintiff  and  defendant. 

Where  a  defendant  is  allowed  to  testify  as  to  certain  transactions 
between  himself  and  the  plaintiff,  in  support  of  his  own  defense, 
the  plaintiff  has  the  right  also  to  testify  concerning  the  same 
matter    506 

Pleading. 

It  is  error  for  the  court  to  refuse  the  introduction  of  testimony 
of  one  defendant  to  prove  agreements  between  him  and  a  co- 
defendant,  who  filed  a  separate  answer,  and  which  would  sustain 
a  plea  of  exoneration   170 

Judgment  against  administrator. 

A  judgment  against  an  adminstrator  is  but  evidence  of  the  facts 
which  constitute  a  claim  against  the  testator 230 
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Executors  and  administrators.     Delinquent   taxes.     Failure  to  collect 

by  deputy  evidence.  pagb. 

An  original  petition  charged  a  collection  of  taxes  by  the  deputy 
sheriff  of  about  $700  unaccounted  for,  which  was  traversed  by 
defendants.  An  amended  petition  made  a  vague  alternative 
charge  of  failure  to  collect  the  balance  of  taxes  without  alleg- 
ing that  it  was  collectible  or  even  a  failure  to  return  a  delin- 
quent tax  list.  The  answer  avers  a  certain  portion  was  not  col- 
lectible in  consequence  of  insolvency.  And  to  sustain  that  affirm- 
mative  defendants  offered  to  prove  that  when  the  tax-books  were 
received  by  the  deputy  certain  taxpayers  were  insolvent  and 
still  continued  so.  Held,  that  this  proof  would  repeal  any  legal 
liability  of  negligent  failure  to  collect,  and  would  entitle  de- 
fendants to  exoneration  pro  tanto  and  it  was  error  to  exclude 
the   proffered   testimony , 420 

Guardian's  hond.  Sureties,  Counter  surety.  Indemnity.  Clerk's  mis- 
take. Oral  evidence. 
If  the  appellant  had  proceeded  against  his  principal  under  the 
Acts  of  1856,  he  might  have  been  released  from  responsibility 
as  surety.  But  he  only  required  counter-surety  in  the  County 
Ck>urt,  and  in  that  court  the  obligors  bind  themselves  to  hold 
him  harmless  25 


Same. 


But  in  the  bond  executed  in  the  Circuit  Court  they  became 
responsible  to  the  ward  for  the  price  of  land,  and  it  was  in- 
tended to  release  the  appellant,  but  the  proper  order  was  omitted 
by  mistake  of  the  clerk,  as  shown  in  the  evidence  received,  with- 
out objection.  Held,  that,  as  the  evidence  was  not  objected  to, 
the  competency  is  admitted,  and  the  court,  therefore,  is  bound 
to  give  effect  to  the  Circuit  Court  bond 25 

Same, 

A  surety  on  an  original  bond  in  the  County  Court  is  released  from 
liability,  when  a  new  bond  is  made  on  an  appeal  to  the  Circuit 
Court,  which  is  intended  to  release  the  original  surety 25 

Destruction  of  records  hy  fire.    How  supplied.     Commissioner.    Proof. 

A  court  whose  records  have  been  destroyed  by  fire,  under  sections 
13  and  14,  chapter  35,  Revised  Statutes,  may  appoint  a  com- 
mission to  supply  the  records 36 


Same. 


Where  a  commissioner  takes  a  deposition,  styling  himself  such,  it 
will  be  presumed  that  he  was  appointed 36 


J 
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The  court  erred  in  not  permitting  the  defendant  to  examine  the 
clerk,  whose  deposition  had  just  been  read,  and  prove  by  him 
that  at  the  time  the  judgment  was  entered  the  motion  and 
grounds  for  new  trial  were  filed  and  entered 36 

Neto  trial.     Conflicting  evidence. 

Where  the  evidence  is  conflicting,  the  court  will  not  set  aside  the 

verdict  of  the  jury  and  award  a  new  trial 367 

Statements.     Confession,    Attorney  and  client. 

The  statement  or  confession  of  a  party  to  an  action,  in  relation 
to  the  subject-matter  of  the  controversy,  as  a  general  rule,  are 
competent  as  evidence  against  him;  but  such  statements  or  con- 
fessions must  have  been  made  by  him,  or  made  in  his  presence, 
and  assented  to  by  him.  An  attorney's  statements  made  in  the 
absence  of  his  client  is  not  competent  evidence 159 

Deeds  evidence  of  boundary. 

Though  a  deed  may  pass  no  title  it  may  be  admitted  as  evidence 
of   boundary   328 

A  deed  absolute  in  terms  may  only  he  surety  for  debt.    Parol  evidence. 
There  being  a  borrowing  and  lending,  prima  facie,  the  deeds  are  to 
be  considered  as  the  surety  for  the  indebtedness 328 

Same.     Presumptions  of  Ioao. 

The  presumption  of  law  may  be  strengthened  by  parol  evidence. . ..      364 

Error  in  admitting   evidence   cured. 

The  court  cannot  exclude  evidence  until  he  knows  what  it  is,  and 
if  not  competent  the  error  is  obviated  by  withdrawing  it  from 
the  consideration  of  the  jury 316 

Evidence  taken  before  consolidation. 

Where   causes    are    consolidated   without   objection,    the    evidence 

taken  before  may  be  used  on  the  trial  of  the  consolidated  case.. .       516 

Fraudulent  conveyance. 

A  conveyance  from  father  to  son,  for  a  consideration  of  $4,000,  for 
a  large  tract  of  land,  is  held  fraudulent  as  to  creditors  where 
the  evidence  shows  that  the  son,  a  young  man,  had  but  a  small 
amount  of  visible  means  and  an  earning  capacity  largely  in- 
adequate to  have  produced  a  sum  equal  to  the  purchase  price 
of  the  land,  the  son  living  with  the  father  and  the  land  not  hav- 
ing gone  out  of  the  actual  possession  of  the  father 46 
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Pleadings,  Petition,   Demurrer.   Personal  property.   Possession,   Ovoner- 

ship.    Bill  of  lading.    Consignor.  paqh. 

Construing  the  bill  of  sale  with  strictness,  it  shows  that  appellant 
had  possession  of  the  tobacco,  and  had  at  least  a  qualified  inter- 
est therein,  and  that  he  delivered  it  to  the  defendant,  who  ap- 
propriated the  proceeds  to  his  own  use.  But  possession  of  per- 
sonal property  is  prima  facie  evidence  of  ownership;  appellant 
being  possessed  of  it  according  to  his  petition,  which,  upon  de- 
murrer, is  taken  as  true,  the  law  implies  a  promise  to  account 
for  it  to  his  consignee 93 

Pleading. 

It  is  error  for  the  court  to  decree  a  sale  of  property  covered  by  an 
alleged  lien,  where  such  lien  is  denied  and  not  sufficiently  proved.         77 

Partnership.     Accounts,     Books, 

The  books  kept  by  a  partnership  should  be  regarded  as  evidence 
between  the  parties,  and  as  they  recognized  them  only  such 
errors  as  are  made  to  appear  can  be  corrected 277 

Instructions.     In  support  of, 

A  mere  abstract  proposition  of  law  should  not  be  submitted  to  the 

jury  without  evidence  upon  which  to  base  it 373 

Presumption  of. 

The  signature  of  an  umpire  in  an  award  of  arbitrators,  where  sub- 
mitted to  *'  two  arbitrators  and  their  umpire"  and  where  signed 
by  the  two  arbitrators  will  not  invalidate  the  award,  the  pre- 
sumption being  that  it  was  the  award  of  all 184 

Preponderance  of.     New  trial.     Reversal, 

A  mere  preponderance  of  evidence  on  the  side  of  the  appellant 
cannot  be  available  in  this  court  for  reversal  when  the  court 
below  had  refused  a  new  trial  on  that  ground 332 

Preponderance  of  evidence.    Instructions. 

Whatever  may  be  our  opinion  as  to  the  preponderance  of  the  evi- 
dence, if  the  jury  had  been  instructed  as  to  the  law  of  the  case, 
this  court  would  not  interpose  and  set  aside  their  finding 385 

New  trial.    Preponderance  of  evidence  against  verdict. 

Where  the  preponderance  of  the  evidence  is  decidedly  against  a 

verdict,  it  should  be  set  aside  and  a  new  trial  granted 79 

Newly 'discovered  evidence.    Laches.    Appeal. 

A  defendant  being  advised  of  the  existence  of  evidence  materially 
advantageous  to  him  is  guilty  of  gross  laches  if  no  effort  is  made 
to  produce  same,  and  it  will  not  avail  him  on  appeal  from  a  re- 
versal on  the  ground  of  newly-discovered  evidence 190 
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"Note  made  to  one*8  own  order.    Evidence  of  indebtedness.  pagv. 

A  note  made  payable  to  a  party's  own  order  imports  no  legal  obli- 
gation and  can  only  be  used  as  evidence  of  an  indebtedness,  not 
as  a  foundation  of  an  action 378 

Notes.    Prima  fade  evidence  of  indebtedness. 

Where  the  authority  of  one  partner  to  bind  the  partnership  firm 
is  proven  by  the  evidence  a  note  signed  by  that  partner  for  the 
firm's  indebtedness  is  prima  facie  evidence  that  the  firm  owed 
the  whole  amount  of  same 187 

Possession  of  promissory  note.    Evidence  of  ownership. 

The  production  and  possession  of  a  note  is  prima  fade  evidence 
of    ownership    240 

Usury.     "Notes  taken  up  on  renewal. 

Notes  taken  up  upon  renewal  are  competent  evidence  on  a  ques- 
tion of  usury 92 

Second  trial.    Evidence  used  on  first  trial.    Death.    Nonresidence.    Dis- 
ability  of  witness.    Bill  of  exceptions. 

The  death,  nonresidency,  or  disability  of  a  witness  whose  state- 
ments have  been  read  on  the  first  trial  of  a  case,  does  not  de- 
prive a  party  of  the  right  to  use  them,  on  the  second  trial,  as 
embodied  in  the  bill  of  exceptions  on  the  first  trial 482 

Verdict  of  jury.    Contrariety  of  evidence. 

Wliere  there  is  a  contrariety  of  evidence  the  verdict  of  the  jury 
must  stand,  unless  the  court  erred  in  giving  or  refusing  instruc- 
tions           205 

Weight  of  evidence.    Verdict  of  jury. 

If  the  verdict  of  a  jury  is  palpably  against  the  evidence  the  judg- 
ment will   be   reversed 327 

New  trial.    Newly-discovered  evidence.     Verdict. 

The  newly  discovered  testimony  was  parol  and  was  to  the  only 
point  litigated  on  the  trial,  and  consisted  of  statements  made  by 
the  party  on  his  examination  as  a  witness  on  a  public  trial,  and 
was  thereby  rendered  less  difficult  to  discover 616 

New  trial.     Weight  of  evidence.     Verdict. 

To  authorize  a  new  trial  on  the  grounds  that  the  verdict  was 
against  the  weight  of  the  evidence,  it  must  be  clearly  so.  A  mere 
preponderance  of  the  evidence  will  not  authorize  a  reversal,  as  it 
is  the  province  of  the  jury  to  determine  the  weight  of  evidence. .       683 
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New  trial.    Weight  of  evidence.  pagi. 

Where  the  evidence  is  conflicting  and  the  question  of  fact  has  been 
submitted  to  the  jury  with  proper  instructions,  if  the  weight  of 
evidence  is  against  the  verdict,  this  court  will  not  interpose  after 
a  motion  for  a  new  trial  has  been  refused  by  the  court  below 227 

New  trial.    Verdict.    Weight  of  evidence. 

This  court  will  not  award  a  new  trial  because  the  verdict  is  against 
the  weight  of  evidence  after  the  court  below  has  refused  it  on 
that   ground    257 

Objection  to  erroneous  inetructione. 

Unless  objections  are  made  at  the  time  instructions  are  offered  the 
errors  in  them,  if  any,  are  to  be  considered  and  treated  as 
waived   267 

WiUs.     Testamentary  capacity.     Settled  purpose.     Construction.     Evi" 
dence. 

The  testator  having  dictated  his  will,  unaided  by  any  one,  and  dis- 
posed of  his  property  according  to  a  long-settled  determination 
and  purpose  of  his  mind  —  this  bears  intrinsic  evidence  of  ca- 
pacity             15 

Interested  witness.    Bias. 

The  rule  of  law  is  if  the  witness  r^ards  himself  interested  this 
excludes  his  evidence  because  of  the  bias  this  estimated  interest 
has  on  his  mind,  and  does  not  depend  on  the  fact  whether  he 
is    interested    259 

EXAMINING  BOARD. 
Officer.    Resignation.    Vacancy.    Election. 

Where  an  officer  tenders  his  resignation  before  the  time  to  hold 
an  election,  to  take  effect  after  said  time,  the  office  is  not  vacant, 
and  no  election  to  fill  the  office  can  be  legally  held 62 

Same. 

The  board  for  examining  the  poll-books  and  giving  certificates  of 
election  are  not  required  to  perform  their  duties  only  when  legal 
elections    are    held 62 

EXCEPTIONS. 
Appeals  and  error. 

Where  no  exceptions  are  taken  to  the  ruling  of  the  court  in  re- 
jecting the  deposition  of  a  witness,  even  though  the  court  erred, 
the  error  must  be  deemed  waived 42 
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Exception  to  depoaition  icaived.    Appeal  and  error,  paob. 

Where  no  exceptions  are  found  in  the  record  and  it  does  not  ap- 
pear that  the  court  below  acted  on  the  exceptions,  if  filed,  the 
presumption  is  that  the  exceptions  were  Waived 75 

New  trial.    Waiver  of.    Exceptions  to  ruilng  of  court. 

In  order  for  the  appellant  to  avail  himself  on  appeal  of  errors 
committed  in  the  lower  court  in  refusing  to  allow  counsel  to  com- 
ment on  the  answers  of  defendant  to  the  jury,  such  errors  must 
be  embraced  in  a  written  application  for  a  new  trial  at  the  time 
of  making  the  motion.     Section  372,  Civil  Code 620 

Commissioner's  report  flagrantly  erroneous  is  not  conclusive,  although 
not  excepted  to. 

The  report  of  a  commissioner,  though  not  excepted  to  by  the  de- 
fendant, is  not  conclusive  as  to  flagrant  errors  apparent  on  its 
face,  or  made  so  by  comparison  with  the  pleadings  and  exhibits 
to  which  it  refers. 

A  commissioner's  report  adjudging  accounts  between  codefendants 
that  fails  to  show  a  credit  due  from  one  of  the  codefendants  to 
the  other  is  erroneous 197 

8am€. 

It  is  error  to  charge  a  defendant  with  a  debt  not  shown  by  the  evi- 
dence to  have  existed 107 

Depositions.    Distcmce  from  courthouse. 

Where  depositions  are  read  without  exceptions,  on  the  trial  of  the 
case  below,  this  court  will  presume  that  the  witnesses  resided 
more  than  thirty  miles  from  the  courthouse 404 

Exceptions  to  depositions  waived. 

The  appellant  having  failed  to  except  at  the  time  to  the  decision  of 
the  court,  sustaining  exceptions  to  the  deposition,  must  be  taken 
to  have  waived  the  objection 6 

Bame.    Deposition  in  another  case.    Evidence. 

There  does  not  appear  to  have  been  such  identity  of  parties,  subject- 
matter  and  issues  in  that  suit  and  this  action  as  would  authorize 
the  reading  of  testimony  taken  in  the  former  case  as  evidence 
in  this   6 

Same.     Interested  witness. 

A  defendant  is  not  a  competent  witness  for  his  oodefendant  where 

they  are  both  interested  in  the  issue  raised  by  their  joint  answer.  6 

Exceptions  to  sale. 

Exceptions  to  the  sale  of  land  must  be  made  before  the  order  of 
confirmation  is  entered,  unless  some  suflScient  reason  for  not  ex- 
cepting is  shown 163 
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EXECUTION. 
Judgment.  Injunction.  paob. 
Although  the  appellant  had  a  strict  legal  right  to 'an  injunction 
to  prevent  the  collection  of  the  executions,  so  far  as  he  had  paid 
them  subsequent  to  the  judgment,  yet  he  had  no  right  to  stay 
the  collection  of  that  part  of  the  judgment  which  remained  un- 
satisfied         244 

Sheriff,    Levy  on  right  of  redemption, 

A  sherijff  is  not  bound  to  levy  on  the  right  of  redemption  where 
there  was  no  evidence  of  legal  title,  and  where  the  execution 
debtor  would  not  surrender  the  property  for  that  purpose 311 

Deed  equitable  title  until  lodged  for  record.    Consent  of  debtor. 

Deeds  are  not  equitable  titles  until  lodged  in  the  proper  office  for 
record,  and  an  execution  cannot  be  levied  on  such  title  without 
the  consent  of  the  debtor 311 

Officers.     Constable.    Return  on  execution  conclusive. 

Where  an  officer  makes  a  return  on  an  excution,  "  that  he  had  col- 
lected said  debt,"  it  is  conclusive  of  the  fact  upon  him  and  his 
sureties   456- 

Sheriff.    Failure  to  return.    Damages, 

A  plaintiff  in  an  execution  is  aititled,  on  motion,  to  have  a  judg- 
ment for  the  amount  thereof  and  30  per  cent,  damages,  where  a 
sheriff  fails  to  return  an  execution  for  thirty  days  after  the  re- 
turn day  thereof 3& 

Property  exempt  from  execution. 

The  plaintiff,  a  housekeeper  with  a  wife  and  children,  was  entitled 
to  two  work  beasts,  although  the  horse  in  question  was  only 
nineteen  months  old,  and  never  having  been  worked,  being  of  the 
species  to  which  the  execution  applies,  and  being  intended  for  the 
the  use  of  the  family  is  exempt  from  execution 17ft 

Principal  and  surety.  Indulgence.  Renewal.  Novation.  Defense.  Bill 
of  exceptions,  Issual  of  execution.  Levy.  Indemnifying  bond. 
Submission.    Amended  petition.    Notice. 

That  Jones  indulged  Thompson  from  time  to  time  and  permitted 
him  to  renew  his  paper  is  made  out,  but  this  was  a  defense  which 
should  have  been  made  to  the  suit  on  the  note 484 

It  is  the  duty  of  the  clerk  issuing  an  execution  to  indorse  his  re- 
lease of  the  surety,  because  the  bond  and  execution  gives  him  the 
data   to   act   upon 484 

Waiving  the  question  of  issuing  an  execution  within  a  year,  it  is 
quite  evident  that  the  statute  applies  only  to  sureties  on  the 
bond  and  not  to  a  principal  therein 484 
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The  case  was  submitted  November  14,  1854,  for  trial,  yet  without 
notice  Daviess  was  permitted  to  file  an  amended  petition  setting 
up  a  novation,  which  was  a  new  cause  of  action;  and  without 
process  thereon,  a  confession  of  the  amended  petition  ¥ras  taken. 
Held,  that  this  was  error;  the  Civil  Code  gives  to  courts  a 
larger  discretionary  power  to  commit  amendments,  but  it  was  not 
intended  to  give  unlimited  power.  No  alteration  by  pleadings 
or  proof  should  be  allowed  after  submission  without  notice. . . .       484 

If  a  plaintiff  by  his  own-  conduct,  either  through  carelessness  or  for 
profit,  should  injure  the  surety,  the  law  will  generally  release 
him,  but  it  never  intended  to  force  an  execution  plaintiff  into 
extreme  remedies  to  make  money  out  of  the  principal  in  order 
to  save  the  surety 484 

Execution.    Levy.    Venditioni  exponas. 

Had  the  execution  been  so  levied  on  Joe,  as  to  authorize  a  sale,  the 
venditioni  exponas  addressed  to  a  sheriff  of  a  different  county  did 
not  authorize  the  caption  or  sale  of  Joe  after  he  had  gone  to 
Montgomery  county  from  Fleming,  where  the  levy  purported  to 
have  been  made;  the  only  legal  process  to  take  and  sell  him  by 
execution  was  a  new  fi.  fa.  to  Montgomery  county 254 

Same,    Refusal  to  surrender  Joe. 

If  either  of  the  appellants  refused  to  surrender  Joe  to  be  sold  by 
the  sheriff  of  Montgomery  county  under  the  venditioni  exponas 
he  violated  no  law 254 

EXECUTORS  AND  ADMINISTRATORS. 
Administrator's  settlement.    Payment, 

The  payments  to  Conrad  and  wife,  for  which  the  administrator  ob- 
tained judgment,  were  made  expressly  in  discharge  of  their  por- 
tion as  distributees  out  of  the  admitted  surplus  in  the  adminis- 
trator's hands.  The  administrator  having  made  the  payment 
with  the  means  of  full  knowledge  of  what  was  in  his  hands  it 
is  to  be  presTuned  that  he  paid  them  no  more  than  they  were 
entitled   to   165 

Tardiness  in  settling  estate.     Appointment  of  receiver. 

It  is  not  an  abuse  of  the  power  and  discretion  of  the  court  to  ap- 
point a  receiver,  when  it  is  shown  that  the  administrator  has 
been  tardy  in  settling  the  estate 498 

Settlement  of  estates.     Tioo  adrninistrators.    Commissions. 

Where  one  of  two  administrators  acts  for  a  short  time  only,  he  is 
not  entitled  to  half  the  commission  allowed  for  winding  up  the 
estate;  he  should  be  allowed  one-half  of  the  commission  for  that 
portion  fully  administered  while  he  continued  to  act 513 
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Affidavit  aa  to  claim  against  estate,  paqi. 
In  a  suit  for  specific  property  against  an  administrator  no  affi- 
davit as  to  the  justness  of  the  claim  is  required 385 

Antenuptial  contract. 

Where  parties  in  contemplation  of  marriage  entered  into  an  agree- 
ment by  which  their  property  was  to  be  kept  separate,  and 
neither  was  to  have  an  interest  in  the  other's  estate,  and  were 
not  to  claim  courtesy  or  dower  after  death.  Held,  that  by  the 
terms  of  the  contract  the  survivor  could  not  retain  the  property 
in  his  own  right,  under  the  statute,  as  administrator  of  his  de- 
ceased wife 359 

Use  of  assets.  Payments.  Doctor* s  "bills.  Burial  expenses.  Attorney's 
fees.  Personal  claim.  Reasonable  per  cent,  for  collection.  Cost. 
Bond.    Security.    Attachment. 

It  is  the  duty  of  the  husband  to  furnish  medical  attention  and  pay 
the  burial  expenses  of  his  wife,  and  he  cannot  be  relieved  there- 
from only  by  antenuptial  contract 59 

Unless  the  administrator  uses  the  assets  or  makes  interest  thereon, 
he  should  not  be  charged  with  interest  upon  the  amount  in  his 

hands    69 

Same. 

The  administrator  is  presumed  to  have  used  the  assets  after  two 
years,  and  will  be  charged  interest  unless  the  presumption  be 
rebutted.  It  may  be  shown  that  he  used  the  assets  before  and 
should  be  charged  with  interest 69 

Lands  not  assets  in  hands  of  administrator.  Administrator  as  commis- 
sioner to  sell  land  belonging  to  estate. 

Lands  are  not  assets  in  the  hands  of  administrators  of  intestates' 
estates.  Although  the  chancellor  orders  a  sufficiency  sold  to  pay 
the  intestate's  debts;  yet  the  court  should  make  the  sale  through 
its  commissioner  and  by  proper  orders  distribute  the  proceeds, 
and  should  the  court  select  one  of  the  administrators  as  a  com- 
missioner to  sell  land,  this  would  impose  no  new  burden  on  him 
as  administrator  nor  additional  liability  on  his  securities.  The 
placing  of  the  funds  from  such  sale  in  his  hands  by  order  of 
the  court  is  as  a  commissioner  of  the  court,  and  not  as  admin- 
istrator          623 

Actions,    Real  property  in  interest. 

By  section  30  of  the  Civil  Code  every  action  must  be  presented 

in  the  name  of  the  real  party  in  interest 407 

Same,     Wills.    Executor  as  legatee. 

When  the  executor  is  the  legatee  he  is  the  real  party  in  interest  in 

an  action  on  a  note  given  to  the  testator 407 

46 
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Judgment  against  administrator.     Evidence,  faqb. 

A  judgment  against  an  administrator  cannot  be  regarded  as  suffi- 
cient evidence  against  the  grantee  of  the  intestate  that  he  was 
justly  indebted  to  the  plaintiff  in  the  sum  adjudged  to  him. ...       231 

Judgment  against  administrator  and  heirs. 

In  a  judgment  against  an  administrator  it  should  be  ordered  that 
the  amount  be  made  of  assets  unadministered  in  the  hands  of 
the  personal  representation,  and  of  assets  descended  to  the 
heirs    377 

Jurisdiction  over  estates.    Change  of  venue. 

A  petition  is  filed  in  one  county,  and  afterward  a  change  of  venue 
is  granted  to  another;  held  that  the  latter  court  would  have 
jurisdiction  over  an  intestate's  estate,  though  letters  of  adminia- 
tration  were  granted  by  the  former  Ck)unty  Court 439 

Payment  of  lega>oy.    Improvident  use. 

The  testator  has  the  right  to  pay  over  to  the  legatee  assets  in  hia 
hands.  If  there  is  danger  of  improvident  use  and  waste  of  the 
fund,  the  remaindermen  had  the  right  alone  to  prevent  it 443 

Same,    Settlement  with  County  Court,    Fund  held  as  trustee  and  not 
as  executor. 

After  a  settlement  with  the  County  Court  the  executor  holds  funds 

belonging  to  the  estate  as  trustee  and  not  as  executor 443 

Delinquent  taxes.     Failure  to  collect  hy  deputy,    EvideTice, 

An  original  petition  charged  a  collection  of  taxes  by  the  deputy 
sheriff  of  about  $700  unaccounted  for,  which  was  traversed  by 
defendants.  An  amended  petition  made  a  vague  alternative 
charge  of  failure  to  collect  the  balance  of  taxes  without  alleging 
that  it  was  collectible  or  even  a  failure  to  return  a  delinquent 
tax  list.  The  answer  avers  a  certain  portion  was  not  collectible 
in  consequence  of  insolvency.  Apd  to  sustain  that  affirmative 
defendants  offered  to  prove  that  when  the  tax-books  were  re- 
ceived by  the  deputy  certain  taxpayers  were  insolvent  and  still 
continued  so.  Held,  that  this  proof  would  repeal  any  legal  liabil- 
ity of  negligent  failure  to  collect,  and  would  entitle  defendants 
to  exoneration  pro  tanto  and  it  was  error  to  exclude  the  proffered 
testimony    420 

Executor's  debts  to  testator.     Right  of  action  on. 

When  an  executor  qualifies  all  rights  of  action  on  debts  due  from 
him  to  his  testator  is  suspended,  but  as  this  is  really  not  the  pay- 
ment, he  must  be  held  chargeable  with  the  amount  in  his  fiducial 
account,  and  it  is  held  a  cancelment  of  his  individual  liability, 
but  if  he  shouhl  not  charge  this  liability  and  cease  to  be  an  ex- 
ecutor a  right  of  action  revives 201 
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Will.     Construction.     Intention  of  testator.  pjlgb. 
The  intention  of  the  testator,  when  clearly  and  distinctively  an- 
nounced, will  not  be  disturbed,  however  singular,  when  it  con- 
travenes no  public  policy  nor  principle  of  law 301 

The  executor  may  convey  a  legal  title  to  testator's  land  after  it 
has  reverted  to  the  estate,  for  the  purpose  of  carrying  out  the 
provisions   of   the  will 301 

Transfer  of  property. 

Where  personal  property  is  absolutely  transferred  to  a  testator's 
widow,  the  legal  title  at  he  death  passed  to  her  administrator, 
who  alone  could  make  a  transfer  of  it 599 

Same.    Liability  of  administrator  for  default  in  transferring  property. 

Where  an  administrator  refuses  to  make  a  transfer  of  stock  left  by 
an  estate,  though  through  an  erroneous  impression,  whereby  a 
suit  is  necessary  to  enforce  said  transfer,  the  administrator  will 
be  held  liable  for  the  costs  of  court 599 

EXEMPTIONS. 
Husband  and  wife.     Coverture.     Wife*s  note. 

The  wife's  coverture  not  only  avoids  her  note,  but  exempts  her 

from  any  personal  judgment 365 

Attachment.    Grounds.    Affidavit.    Bond. 

The  allegation  that  the  defendant  had  departed  fron;  this  State 
with  the  intent  to  defraud  his  creditors  is  a  ground  for  an  attach- 
ment and  the  allegation  that  the  defendant  had  voluntarily  left 
the  county  of  his  residence  and  had  gone  into  a  Confederate 
State  and  had  remained  there  for  more  than  thirty  days  is  also 
grounds  for  an  attachment 299 

Same.    Affidavit  before  sale  of  land. 

Before  real  estate  can  be  ordered  sold  under  an  attachment  the 
plaintiff  must  file  an  affidavit  to  the  effect  that  the  defendant  has 
no  personal  property  or  not  enough  thereof  to  satisfy  the  debt      290 

Same.    Bond. 

There  must  be  a  bond  executed,  as  required  by  section  440  of  the 
Civil  Code,  to  the  defendant  for  restoring  the  property  to  him 
should  it  turn  out  that  the  attachment  was  wrongfully  sued  out, 
before  an  attachment  can  be  issued 299 

Same.    Wife  entitled  to  exempt  property  of  her  husband. 

The  wife  having  been  left  in  the  possession  of  the  property  had 
the  right  to  protect  and  defend  it  for  her  husband,  and  her 
claim  of  its  exemption  from  attachment  made  in  her  answer 
should  have  been  respected 299 
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EXEMPT   PROPERTY. 

Property  exempt  from  execution,  pack. 

The  plaintiff,  a  housekeeper  with  a  wife  and  children,  was  en- 
titled to  two  work  beasts,  although  the  horse  in  question  was  only 
nineteen  months  old,  and  never  having  been  worked,  being  of 
the  species  to  which  the  execution  applies,  and  being  intended 
for  the  use  of  the  family  is  exempt  from  execution 178 

EXPECTANCY. 

Sale  of  expectancy, 

A  sale  of  expectancy  may  be  constructively  fraudulent,  but  when  it 
is  shown  to  be  fair  and  for  a  full  consideration  it  is  not  voidable 
by  the  recipient  of  the  consideration 10 

EXPRESS  COMPANY. 
Responsibility  for  goods  taken  by  robbers.  Reasonable  time  to  deliver. 
Offer  to  deliver. 
Where  an  Express  Company  has  reasonable  time  to  deliver  goods  or 
a  reasonable  time  to  offer  to  deliver  them  they  are  responsible  for 
the  value  of  the  goods  lost  by  the  reason  of  being  taken  by  rob- 
bers           205 

FRAUD. 
Bills  of  exchange.    Indorsement.    Attachment.    Answer.    Presumptions. 

In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that 
negotiable  paper  acquired  in  the  usual  course  of  business  and  for 
a  valuable  consideration,  has  been  indorsed  before  it  came  due..       487 

Burden  of  proof. 

Where  the  allegations  that  an  indorsement  was  fraudulent,  without 
consideration,  and  made  when  the  bill  was  past  due,  are  denied, 
the  burden  of  proof  is  on  the  plaintiff 487 

Special  judge.    Oath. 

The  objection  that  a  special  judge  was  not  sworn  cannot  be  set 

up  in  this  court  fbr  the  first  time 487 

Stamping  bills  of  exchange. 

The  fact  that  a  bill  of  exchange  had  not  been  stamped  according 

to  the  acts  of  Congress  does  not  operate  to  render  invalid 487 

Courthouse.    Construction.    Contract.    Building  committee's  report. 

A  building  committee  was  appointed  by  the  court  for  the  purpose 
of  letting  a  contract  for  the  erection  of  a  county  courthouse, 
and  in  pursuance  thereof  the  committee  entered  into  a  contract 
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with  appellant's  assignor,  Thompson,  which  w^as  approved  by  the 
court.  The  work  as  it  progreesed  was  duly  inspected  by  the 
members  of  the  committee  and  when  the  building  was  nearly 
completed,  prepared  and  submitted  to  the  court  their  report, 
recommending  the  acceptance  of  the  house  so  far  as  completed. 
This  report  was  approved  and  adopted  and  the  house  received  as 
recommended:  Held,  that  such  a  statement  of  facts  will  not 
countenance  a  charge  of  fraud  in  the  procurement  of  the  report 
from  said  committee.  And  that  it  is  too  late  for  the  court  to 
complain,  after  it  had  its  agents  to  examine  the  work  and  ap- 
prove the  same  477 

Debtor.    Pretended  insolvency.    Purchase  of  claim. 

Buying  in  of  Grissman's  debts  with  his  own  money,  at  a  discount 
from  his  creditors,  they  believing  him  insolvent  when  he  was 
solvent,  was  a  fraud  on  them  and  a  sufficient  legal  reason  why  no 
court  would  assist  him  to  procure  the  profits  thus  made  by  his 
fraudulent    act    303 

Purchase  of  land  by  insolvent  husband.     Deed  to  wife. 

The  proof  shows  that  the  land  was  paid  for  by  the  husband,  and 
the  deed  made  to  the  wife  while  he  was  insolvent,  and  after  the 
note  was  executed.  Held,  that  the  conveyance  to  the  wife  was 
procured  to  be  made  to  her  in  fraud  of  the  rights  of  the  holder 
of   the   note 285 

Writing.    Parol  evidence.    Fraud  or  mistake. 

Parol  evidence  is  not  admissible  to  vary  the  terms  or  import 
of  a  writing  unless  it  is  alleged  that  there  was  fraud  or  mistake 
in  the  execution  thereof  /  7 

Bale  of   land.     Misrepresentation.     Failure  of   title.     Assignment   of 

note.  Proper  parties.  Defense.  Burden  of  proof. 
Where  the  defendant  interposes  the  plea  of  fraud,  misrepresenta- 
tion and  failure  of  title  in  a  suit  by  an  assignee  of  a  purchase- 
money  note  to  enforce  its  collection  the  grantor  or  his  repre- 
sentative is  a  necessary  party,  and  the  issue  devolves  on  the  de- 
fendant a  burden  of  proving  it 248 

Vote.    Surety  agreement.     Credit. 

When  the  parties  to  a  note  agree  that  a  certain  payment  shall  be  a 
credit  on  it,  from  that  instant  the  debt  is  extinguished  to  that 
extent,  and  neither  nor  both  of  the  parties  can  revive  the  indeb- 
tedness as  against  the  surety,  without  his  consent,  by  a  future 
agreement  to  apply  it  on  another  account.  This  would  be  fraud 
on  the  surety 16 
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FRAUD. 
Prineipdl  and  agent.  Oood  faith.  paoe. 

Where  appellant  pretended  to  sell  whiskey  for  appellee  at  $1.50  per 
gallon  to  induce  him  to  accept  the  supposed  price  under  the  mis- 
taken belief,  wrongfully  induced  by  appellant,  that  he  bad  in 
good  faith  sold  the  whiskey  at  that  price  to  Smith,  with  the  in- 
tention to  profit  by  this  imposition,  and  tlfe  appellant  did  so 
profit  by  the  sale  of  the  whiskey  at  a  greatly  advanced  price. 
Held,  that  appellee  could  recover  the  value  of  the  whiskey  at 
the  time  of  the  pretended  sale  from  appellant  and  those  in 
combination  with  him  in  the  perpetration  of  the  fraud 216 

Resulting  trust.    Estoppel. 

A.  solicited  B.  to  buy  C.'s  land,  B.  authorized  A.  to  make  the  pur- 
chase for  B.  C,  not  being  acquainted  with  B.,  required  A.  to 
execute  his  notes  for  the  land  and  C.  executed  his  title  bond  to 
A.  B.  took  possession  of  the  land,  claimed,  cultivated,  and  paid 
taxes  on  it  for  nine  years  with  A.'s  approval.  B.  having  paid 
A.  back  all  the  purchase  money  except  $25,  and  with  A.'s  knowl- 
edge and  consent,  sold  the  land  to  D.  and  executed  to  him  his 
title  bond,  agreeing  to  convey  the  legal  title  to  D.  upon  pay- 
ment of  the  purchase  money.  D.  agreed  with  A.  to  pay  him  the 
$25  claimed  by  A.  to  be  due  him  on  the  original  purchase  price. 
After  this  A.,  by  actual  or  ostensible  sale,  assigned  to  E.  his  bond 
for  title  from  B.,  E.  at  the  time  in  full  possession  of  the  above 
facts  and  thereupon  C.  conveyed  the  legal  title  to  E. 

D.  sues  £.  for  the  legal  title.  Held,  that  A.'s  participation  in  B.'s 
sale  to  C.  estopped  him,  in  equity,  from  claiming  the  land  as  his 
own.  And  his  subsequent  assertion  of  an  adverse  title  and  sale 
of  it  to  E.  was,  therefore,  fraudulent  and  void  as  to  D 142 

Same.    Equity. 

After  the  sale  by  B.  to  D.  A.  held  his  ostensible  equity  in  trust 
for  D.,  and  as  E.  purchased  with  full  notice  of  that  trust,  the 
law  imposes  the  same  trust  on  him 142 

Sale  of  personal  property.    Retention  of  possession  by  vendor.    Fraud 
on  creditors,    iTistructions. 
Retention  of  the  possession  and  use  by  the  vendor,  inconsistent 
with  the  title  claimed  by  the  vendee,  was  per  se  a  legal  fraud, 
which  made  the  sale  void  as  to  the  vendor's  creditors 14 


Same. 


The  court  erred  in  refusing  the  following  instruction  to  the  jury: 
"  If  they  believe  from  the  evidence,  that  after  the  alleged  sale 
from  F.  Haggard  to  his  attorney,  said  Haggard  retained  control 
and  use  of  the  property,  the  sale  as  to  the  creditors  and  third 
pprflons  was  fraudulent  and  void." 14 
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FRAUDULENT  CONVEYANCE. 
Deed  lodged  far  record  constructive  notice,  pagb. 

A  conveyance  made  and  the  deed  lodged  in  the  clerk's  office  for 
registration,  while  the  grantor  is  solvent,  and  before  the  creation 
of  the  liability  of  a  surety  for  the  gprantor,  is  not  fraudulent. 
The  deed  operated  as  constructive  notice  from  the  time  it  was 

lodged  in  the  clerk's  office  for  registration 405 

Attachment,    Deed  lodged  for  record  before  attachment  issue.    Fraudu- 
lent or  voluntary  conveyance.    Pleading, 

When  land  has  been  sold  and  deed  lodged  for  record  before  an  at- 
tachment issues  and  there  is  no  pleading  in  the  cause  assailing 
the  deed  as  fraudulent  or  voluntary,  the  attachment  will  be 
discharged 444 

Delivery  of  goods.    Contracts,    Sales, 

While  the  sale,  if  bona  fide,  of  tobacco  in  August,  for  future  de- 
livery, it  not  then  being  in  such  «tate  as  could  be  delivered, 
would  not  be  invalid  on  account  of  such  nondelivery,  yet  if  left 
several  months  after  it  might  reasonably  have  been  turned  over 
to  the  purchaser,  becomes  a  badge  of  fraud  on  creditors,  espe- 
cially where  strengthened  by  a  subsequent  levy  by  the  vendee 
and  the  waiving  of  advertisement  of  the  sheriff  by  the  vendor's 
representative,  and  the  sale  of  the  whole  amount  of  the  tobacco, 
worth  some  250,  for  the  paltry  sum  of  $50,  no  one  being  pres- 
ent at  the  sale  but  the  sheriff,  defendant,  and  agent  of  the  ex- 
ecution creditor 630 

Same,    Bona  fide  sale. 

When  there  are  badges  of  fraud  established  by  the  plaintiff,  it  de- 
volves upon  the  defendant  to  rebut  these  by  establishing  a  bona 
fide  sale  upon  a  valuable  consideration  actually  paid 630 

Evidence. 

A  conveyance  from  father  to  son,  for  a  consideration  of  $4,000,  for 
a  large  tract  of  land,  is  held  fraudulent  as  to  creditors  where  the 
evidence  shows  that  the  son,  a  young  man,  had  but  a  small 
amount  of  visible  means  and  an  earning  capacity  largely  inade- 
quate to  have  produced  a  sum  equal  to  the  purchase  price  of  the 
land,  the  son  living  with  the  father  and  the  land  not  having  gone 
out  of  the  actual  possession  of  the  father 46 

Allegations  as  to  pleading. 

A  mere  charge  that  "  the  deed  was  in  fraud  and  the  land  "ought  to 
be  subjected  to  plaintiff's  claim,"  without  stating  in  what  the 
fraud  consists  nor  for  what  purpose  the  deed  was  so  made,  is 
totally  insufficient  as  a  charge  of  a  fraudulent  conveyance ......       335 
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Pleading.  pagi. 

The  petition  to  enforce  a  judgment  against  a  fraudulent  grantee  in 
a  void  deed  should  state  the  facts  which  constitute  the  cause 
of  action  against  the  grantor  in  said  deed 230 

Secret  trust.     Money  bona  fide  paid  by  trustee. 

Where  it  is  adjudged  that  land  is  held  hy  one  in  secret  trust  for 
another,  the  trustee  may  assert  claim  to  the  extent  of  money 
shown  to  have  been  bona  fide  paid  or  advanced  out  of  his  own 
means  or  that  he  is  honestly  bound  to  pay 44(1 

FIDUCIARY  RELATIONS. 
Executor'e  debts  to  testator.    Right  of  edition  on. 

When  an  executor  qualifies  all  rights  of  action  on  debts  due  from 
him  to  his  testator  is  suspended,  but  as  this  is  really  not  the 
payment,  he  must  be  held  chargeable  with  the  amount  in  his 
fiducial  account,  and  it  is  held  a  cancelment  of  his  individual 
liability,  but  if  he  should  not  charge  this  liability  and  cease  to  be 
executor  a  right  of  action  revives 201 

FIERI  FACIAS. 
Sale  of  land  under  fieri  facias. 

The  statute  has  only  authorized  the  sale  of  lands  under  writs  of 
fieri  facias  in  satisfaction  of  judgment  of  replevin  bonds,  which 
have  the  force  of  judgments 389 

FILING. 
Indictment.    Presentment. 

An  indictment  presented  to  the  court  in  the  presence  of  the  grand 
jury,  with  an  order  to  that  effect,  is  a  substantial  compliiuioe 
with  section  120  of  Criminal  Code 39 

FORCIBLE   ENTRY  AND  DETAINER. 

Landlord  and  tenant. 

Appellant  as  tenant  to  one  H.  Hines,  through  his  agent,  had  been 
in  possession  of  land  for  about  twenty  years,  which  possession 
had  never  been  surrendered  to  appellees,  claiming  same,  but 
though  at  one  time  he  seemed  to  conclude  to  rent  of  appellee 
or  surrender  the  place,  he.  afterward  declined  to  either  rent  or 
surrender  or  vacate  the  premises.  However,  he  did  agree  to  give 
appellee  one-half  of  the  then  growing  apple  crop,  done  more  for 
the  purpose  of  an  equitable  settlement  rafher  than  an  acknowl- 
edgment of  tenancy.  Held,  that  this  situation  of  facts  does  not 
establish  the  relation  of  landlord  and  tenant  and  does  not  justify 
a  suit  of  forcible  entry  and  detainer,  and  judgment  for  same 
reversed    001 
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FORFEITURE.  page. 

Robbery.  Examining  trial.  Bond  to  answer  indictment.  Recognizance 
discharges  former  bond. 
If  a  defendant  appears  in  court  in  compliance  with  the  bond  ex- 
ecuted in  examining  court  and  enters  into  a  recognizance  to  ap- 
pear at  the  next  term  of  the  Circuit  Court,  his  former  bond  is 
discharged   565 

Bail  bond.    Defense. 

The  fact  that  the  defendant  was  prevented  by  military  power, 
against  his  will,  from  appearing  before  the  adjudged  forfeiture, 
presents  a  good  defense  and  it  was  error  to  sustain  a  demurrer 
to  the  answer 452 

GAMING. 
Sufficiency  of  indictment. 

An  indictment  is  sufficient  if  it  specifically  apprise  the  defendant 

of  the  particular  charge  against  him 408 

Limitation. 

A  prosecution  for  committing  gaming  in  defendant's  house  is  sub- 
ject to  the  limitation  of  five  years  and  one  year  after  the  com- 
mission of  the  offense 215 

Venue.    Failure  of  proof. 

The  commonwealth  failed  to  prove  that  the  offense  was  committed 

in  the  county  of  Marion,  which  was  essential  to  recover 215 

Permitting  gaming  in  tavern.    Landlord  and  tenant. 

Where  the  landlord  has  no  knowledge  that  gaming  is  going  on  in 
-his  tavern  he  is  not  criminally  responsible 181 

GIFT. 
Gift  of  land  to  daughter.    Devise  of  remaining  estate. 

The  testator  gave  the  land  in  contest  to  his  daughter  and  her  chil- 
dren for  a  home,  and  under  that  gift  she  occupied  the  place  as 
her  own  for  more  than  twenty-five  years;  held,  that  a  devise  of 
his  remaining  estate  to  his  other  children  was  not  intended  to 
include    this   property 24 

Gift  of  personal  property.    Possession. 

In  a  gift  of  personal  property  the  possession  must  accompany  and 
follow  the  gift,  and  should  be  an  actual,  visible  change  of  pos- 
session, such  as  would  be  known  in  the  neighborhood 385 

Same.    Friendly  possession.    Hostile  possession. 

If  the  intestate  had  the  title  to  the  slave  and  permitted  it  to  re- 
main in  the  possession  of  his  mother,  before  friendly  possession 
could  become  hostile  and  adverse,  his  administration  should  have 
had  notice  that  she  was  holding  adversely  to  him 385 
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WUl.    Bequest.  paqi. 

One  of  the  beneficiaries  under  a  will  may  dispose  of  his  share  to 
the  other  legatees  by  gift,  and  vest  them  with  the  perfect  right  to 
dispose  of  it  as  they  please  to  the  exclusion  of  the  husband  of 
their  deceased  sister 208 

GOOD  FAITH. 
Principal  and  a^ent.    Fraud. 

Where  appellant  pretended  to  sell  whisky  for  appellee  at  $1.50  per 
gallon  to  induce  him  to  accept  the  supposed  price  under  the  mis- 
taken belief,  wrongfully  induced  by  appellant,  that  he  had  in 
good  faith  sold  the  whisky  at  that  price  to  Smith,  with  the  in- 
tention  to  profit  by  this  imposition,  and  the  appellant  did  so 
profit  by  the  sale  of  the  whisky  at  a  greatly  advanced  price. 
Held,  that  appellee  could  recover  the  value  of  the  whisky  at  the 
time  of  the  pretended  sale  from  appellant  and  those  in  combi- 
nation with  him  in  the  preparation  of  the  fraud 216 


GOVERNT^IENT. 
"  U,  8",    Meaning,  "  The  government**    Meaning, 

It  cannot  be  judicially  what  the  cabalistic  letters  ''  U.  S."  There 
is  no  legal  definition  technical  meaning  attached  to  them,  nor 
can  it  be  determined  that  the  words  *^  the  Government "  means 
any  other  government  than  that  of  Kentucky 588 

GUARDIAN  AND  WARD. 
Commi88%oner*8  report. 

An  order  confirming  a  master  commissioner's  report  appearing  to 
have  been  mate  at  the  time  of  the  filing  of  the  same,  without  al- 
lowing a  guardian  to  file  exceptions  to  it,  is  erroneous 58 

Liability  on  bond  executed  in  County  Court  and  bond  exchanged  in 
Circuit  Court. 

Although  the  guardian  and  his  County  Court  surety  may  become 
liable  on  their  County  Court  bond  for  the  sum  paid  by  the  com- 
missioner of  the  Circuit  Court,  it  being  the  proceeds  of  a  sale  of 
his  ward's  property,  the  sureties  in  the  Circuit  Court  bond  were 
under  obligations  that  the  money  should  be  kept  or  disposed  of 
according  to  law  and  the  orders  of  the  court 224 

Same.    Suit  on  gtuirdian's  bond. 

The  ward  was  entitled  to  sue  for  and  receive  her  portion  of  the 
proceeds  of  a  sale  received  by  her  guardian;  and  she  was  not 
bound  to  sue  the  County  Court  sureties  jointly  with  the  obligors 
in  the  Circuit  Court  bond  224 
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Interest  on  ward's  money.  paob. 

A  guardian  should  [>ay  interest  on  his  ward's  money  remaining  in 

his  hands  after  her  marriage 367 

GUARDIAN  AD  LITEM. 

Infants.     Appointment  of  guardian  ad  litem. 

It  is  a  revisable  error  not  to  appoint  a  guardian  ad  litem  for  an 
infant 152 

Claim  against  decedent.    Waiver  of  affidavit. 

No  one  but  an  infant  can  take  advantage  of  the  error  in  not  ap- 
pointing a  guardian  ad  litem 152 

Infants.    Nonresident.    Sale  of  infant's  real  estate. 

It  is  error  to  render  a  decree  for  the  sale  of  an  infant  defendant's 
real  estate  before  a  guardian  ad  litem  is  appointed,  notwith- 
standing she  is  a  nonresident  and  an  attorney  was  appointed  to 
defend  for  her  as  such.  This  error  is  not,  however,  necessarily 
fatal  to  a  sale  if  it  appears  to  be  beneficial  to  the  infant 130 

Infants.    Judgment. 

Tlie  fifty-fifth  section  of  the  Civil  Code  provides  that  "No  judg- 
ment can  be  rendered  against  an  infant  until  defense  by  guar- 
dian." There  was  no  guardian  ad  litem  appointed  to  defend  for 
the  infants,  and  no  defense  was  made  for  them.  Held,  that  a 
decree  against  the  infants  was  void 58 

Personal  representative.    Suit  to  settle  personal  estate  among  creditors. 
Heirs  not  proper  parties.    No  guardian  ad  litem  necessary. 

WTiere  there  is  no  real  estate  to  sell,  and  as  the  administrator 
represents  the  heirs,  they  are  not  necessary  parties  to  a  suit  to 
distribute  the  said  estate  of  the  decedent  among  his  creditors,  as 
the  decedent  was  insolvent.  There  was  no  error  in  not  appointing 
a  guardian  ad  litem  for  the  infant  heirs 28 

Minor  defendants.    Entry  of  appearance  by  attorney. 

The  appearance  of  a  minor  defendant  cannot  be  entered  by  attorney. 
Such  must  be  summoned  and  then  it  is  the  duty  of  the  court, 
as  the  friend  of  infant,  to  see  that  a  guardian  be  appointed  who 
must  have  an  opportunity  to  defend 520 

Decretal.    Sale  of  land.    Purchaser.    Writ  of  possession.    Confirmance. 
A  purchaser  has  no  rif^ht  to  claim  land  bid  off  at  a  decretal  sale 
until  the  sale  is  confirmed,  as  it  does  not  become  a  sale  and  pur- 
chase until  then   520 
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HUSBAND  AND  WIFE.  paoi. 

Adminisiratora,  Use  of  Aaaeta.  Payments,  Doctor' a  hilla.  Burial 
expenses.  Attorney's  fees.  Personal  claim.  Reasonable  per  cent, 
for  collection.  Cost,  Bond.  Security,  Attachment, 
It  is  the  duty  of  the  husband  to  furnish  medical  attention  and  pay 
the  burial  expenses  of  his  wife,  and  he  cannot  be  relieved  there- 
from only  by  antenuptial  contract. 
Unless  the  administrator  uses  the  assets  or  makes  interest  thereon, 
he  should  not  be  charged  with  interest  upon  the  amount  in  his 
hands 69 

Same, 

The  administrator  is  presumed  to  have  used  the  assets  after  two 
years,  and  will  be  charged  interest  unless  the  presumption  be 
rebutted.  It  may  be  shown  that  he  used  the  assets  before  and 
should  be  charged  with  interest 59 

Attorney  fee. 

The  administrator  is  not  entitled  to  employ  counsel  at  the  expense 
of  the  estate  to  set  up  his  personal  claim,  inconsistent  with  the 
interest  of  the  heirs,  but  he  should  be  allowed  a  reasonable  sum 
for  counsel  to  advise  him  in  the  administration  of  the  estate. . .         59 

Commission,    Settlement  of  estate.    Administrator. 

Five  per  cent,  is  a  reasonable  compensation  on  the  amount  col- 
lected and  paid  out,  subject  to  be  increased  if  unusual  difficulties 
attend  the  collection 59 

Cost. 

When  the  cost  is  the  result  of  the  administrator's  illegal  conduct, 
he  should  pay  it  out  of  his  own  fund,  but,  so  far  as  it  has  ac- 
crued in  settling  the  estate,  it  should  be  paid  out  of  the  assets . .         59 

Bond,    Sureties, 

It  is  presumed  the  administrator  executed  bond  with  good  surety; 
therefore,  without  an  averment  that  the  surety  would  be  unavail- 
able, no  cause  of  action  could  be  made  out  by  the  distributees 
against  the  administrator,  even  if  such  case  existed  in  behalf  of 
the  sureties    59 

Coverture,    Title  bond.    Wife^s  note. 

The  wife  sold  land  and  executed  her  title  bond  therefor,  receiving 
part  of  the  consideration;  afterward  the  contract  waa  canceled 
and  she  executed  her  note  to  her  grantee  for  the  amoimt  which 
she  had  received  on  the  purchase  price,  taking  up  the  title  bond. 

Suit  having  beenTsrought  on  the  note,  she  pleaded  her  coverture 
at  the  time  of  the  execution  of  the  note.  Held,  that  she  will 
not  be  permitted  to  hold  both  the  land  and  the  consideration  for 
it.  If  she  is  not  bound  on  the  note  she  is  bound  on  her  title 
bond 218 
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Coverture.     Wife^s  note.  paob. 

The  wife's  coverture  not  only  avoids  her  note,  but  exempts  her 

from  any  personal  judgment 365 

Dower.     Equitable  interest. 

Where  the  husband  holds  only  an  equity  in  land,  the  wife  has  no 
dower  interest   96 

Dower  and  curtesy.  Possession  by  husband  after  death  of  tcife.  De- 
scent and  distribution. 
Evidence  shows  that  the  husband  and  wife  after  their  marriage 
did  not  live  in  the  county  in  which  the  land  of  the  wife  was  situ- 
ated, during  the  life  of  the  wife.  Held,  that  as  the  husband 
never  had  possession  of  the  land  during  the  life  of  the  first  wife, 
he  could  not  claim  the  curtesy,  and  a  subsequent  entry  and  pos- 
session by  him  would  inure  only  to  the  benefit  of  the  heir  of  the 
deceased    wife    626 

Property  conveyed  to  husband  in  trust  for  wife.  Improvement  by  hus- 
band.   Donation, 

The  improvement  of  trust  property  conveyed  by  the  wife's  father 
to  her  husband,  for  her  use,  must  be  regarded  as  a  donation,  in 
a  contest  between  her  and  her  husband's  heirs 527 

Proceeds  of  u^fe's  property  invested  in  lands  claimed  by  husband. 
Equitable  settlement. 

Where  the  proceeds  of  the  wife's  property  had  been  invested  in  the 
lands  sought  to  be  subjected  to  the  payment  of  the  husband's 
debts,  before  that  can  be  done  a  settlement  shall  be  made  upon 
the  wife  suitable  to  her  support,  and  if  it  requires  for  that  pur- 
po:9e  the  full  amount  raised  by  the  sale  of  the  lands  in  question 
it  must  be  so  applied 611 

Bale  of  wife's  personal  property.  Proceeds  invested  in  land  by  agree- 
ment. Conversion  by  husband.  Conveyance  to  wife.  Legal 
title.     Equity. 

The  husband  being  insolvent  when  he  married  and  the  wife  then 
owning  three  slaves,  two  of  whom  were  sold  and  the  proceeds 
invested  in  land  and  the  conveyance  taken  to  the  wife,  by  agree- 
ment, held,  that  the  wife's  equity  was  equal  to  that  of  the  cred- 
itor of  the  husband  notwithstanding  she  was  clothed  with  the 
legal  title   680 

Voluntary  conveyance  by  wife.     Estoppel. 

Where  a  wife  voluntarily  parts  with  her  heritage  from  her  father's 
estate,  and  consents  and  agrees  that  the  price  should  be  applied 
to  the  payment  of  her  husband's  debts,  the  money  being  so  ap- 
plied, she  is  estopped  from  setting  up  claim  thereto,  and  a  court 
of  equity  cannot  grant  the  relief  sought  to  reclaim  it 593 
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Pleading.     Verification  by  wife.    Agency.  paob. 

The  wife  cannot  verify  a   pleading   for  her  husband,  unless  she 

states  that  she  is  his  agent 128 

Sale  of  icife^s  land. 

The  sale  of  the  wife's  land  to  the  husband's  father  and  the  recon- 
veyance by  the  father  to  the  husband  did  not  vest  the  wife's  title 
in  husband,  as  there  was  no  consideration  for  the  sale 258 

Same,    Bona  fide  purchaser. 

The  subsequent  conveyance  of  the  land  by  the  husband  and  wife 
was  by  fraud  and  coercion,  yet  as  Johnson  was  a  bona  fide  pur- 
chaser for  a  valuable  consideration  without  notice  the  appellants, 
since  her  deaths  cannot  reclaim  title 258 

Same,    Equity, 

The   appellants   are  equitably  entitled   to   recover   from   appellee 

their  interest  in  the  amount  paid  to  him  for  the  land 258 

IMPLIED  AUTHORITY. 

Carriers,    Obligatory  effect  of  unauthorized  acta  of  another. 

The  defendants  by  becoming  the  owners  of  a  railroad  and  assuming 
the  character  of  common  carrier  are  bound  not  only  to  transport 
goods  delivered  to  them,  but  are  bound  to  carry  all  goods  deliv- 
ered for  transportation.  They  are  also  bound  to  know  by  whom 
their  depot  is  kept  and  by  whom  their  business  is  done 133 

INDICTMENT. 

Betting  on  elections, 

"It  is  not  a  penal  offense  under  any  statute  to  bet  that  a  certain 
individual  will  not  be  elected  to  a  certain  office  at  a  certain  elec- 
tion, unless  he  be  a  candidate  for  that  office^  or  is  voted  for  to 
fill  it,  or  is  intended  or  expected  to  be  voted  for,  or  is  expected 
to  be  a  candidate  for  it " 243 

Written  instruments.     Particular  description  in  indictment. 

That  it  was  not  the  intention  of  the  framers  of  the  Criminal  Code 
to  dispense  with  all  particularity  of  description  of  written  in- 
struments, which  may  be  the  subject  of  indictment  for  forgery, 
larceny,  or  other  offenses  as  shown  by  section  135. 

Description  of  written  instrument  not  required  when  the  instru- 
ment is  withheld  or  destroyed  by  the  act  or  procurement  of  the 
defendant,  but  it  must  be  alleged  in  the  indictment  that  said 
instrument   was   lost   or    destroyed 345 

Gaming.     Sufficiency  of  indictment. 

An  indictment  is  sufficient  if  it  specifically  apprise  the  defendant 

of  the  particular   charge   against   him 408 
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Presentment.     Filing.  paob. 

An  indictment  presented  to  the  court  in  the  presence  of  the  grand 
jury,  with  an  order  to  that  effect,  is  a  substantial  compliance 
with  section  120  of  Criminal  Code 39 

Receiving  stolen  goods.    Possession.    Proof. 

The   possession   of  personal   property  is  prima  fade,  though  not 

conclusive,  evidence  of  ownership 22 

Bame. 

It  is  not  sufficient  to  prove  that  the  goods  were  stolen,  but  it 
must  be  proof  that  the  accused  knew  they  were  stolen 22 

Bame. 

What  was  done  and  said  by  the  party  from  whom  the  defendant 

received  the  goods  is  competent  as  a  part  of  the  transaction 22 

Buffidency. 

The  principle  has  been  repeatedly  recognized  and  acted  on  by  this 
court  that  an  indictment  must  set  forth  the  offense  with  such 
degree  of  certainty  as  will  apprise  the  defendant  of  the  nature 
of  the  particular  accusation  on  which  he  is  to  be  tried,  and  as 
will  enable  him  to  plead  the  indictment  and  judgment  thereon 
in  bar  of  any  subsequent  prosecution  for  the  same  offense 345 

Criminal   law.    Betting  up   lottery.    Indictment.    Constitutionality   of 
act. 

The  offense  charged  in  the  indictment  is  the  setting  up,  promoting, 

and  managing  a  lottery  for  money,  etc.,  which  is  sufficient 686 

Constitutionality. 

In  view  of  the  very  large  discretion  given  to  the  court  and  jury, 
the  act  is  not  within  the  inhibition  of  section  17,  of  article  13  of 
the    Constitution     586 

Robbery.     Sufficiency  of  indictment. 

An  indictment  that  charges  the  defendant  "  feloniously  took  a  pis- 
tol and  powder  horn,  the  property  of  Robert  Barnett,  from  him, 
and  in  his  presence,  and  against  his  will,  and  by  putting  him  in 
fear  of  some  immediate  injury  to  his  person  "  is  sufficient  to  con- 
stitute  robbery    132 

Sufficiency  of  indictment. 

An  indictment  for  passing  and  vending  counterfeit  national  bank 
notes  is  i3ufficient  when  it  gives  a  general  description  of  the  de- 
nomination, bank,  and  to  whom  passed 531 
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IISTDORSER. 
Bills  and  notes.    Alteration  of  instruments.    Discharges  indorser.  fact. 

Where  the  payee  of  a  bill  subsequently  inserts  the  name  of  another 
as  drawee  without  his  authority,  the  alteration  will  operate  to 
discharge  the  indorser  from  liability 515 

Bills.     Notes,    Last  indorser. 

According  to  commercial  and  banking  usages  the  last  indorser  has 

the  right  to  check  for  proceeds  of  a  bill  of  exchange 350 

Bills  and  notes.    Obligor. 

A.  executes  and  delivers  to  C.  a  note  made  payable  to  B.  and  by 
B.  indorsed  in  blank.  As  A.  executed  the  note  as  obligor,  he 
alone  can  be  held  liable  as  such.  The  indorsers  occupy  a  differ- 
ent position  to  him,  and  the  obligation  they  assumed  was  alto- 
gether different  from  that  of  the  obligor 42 

INFANTS. 

Suits  in   equity.    Determination,    Presence  of  other  parties.  j 

It  is  provided  by  the  fortieth  section  of  the  Civil  Code  that 
"  Where  a  determination  of  the  controversy  between  the  parties, 
before  the  court,  cannot  be  made  without  the  presence  of  other 
parties,  the  chancellor  must  order  them  brought  in:  "  Held, 
That  it  is  the  duty  of  the  court,  in  exercising  general  supervision 
over  the  rights  of  infants,  to  have  them  brought  in  as  parties  to 
the    action    509 

Chuardian  ad  litem.    Judgment. 

The  fifty-fifth  section  of  the  Civil  Code  provides  that  "  No  judg-  i 

ment  can  be  rendered  against  an  infant  until  defense  by  guard- 
ian."   There  was  no  guardian  ad  litem  appointed  to  defend  for  I 
the  infants,  and  no  defense  was  made  for  them.     Held,  that  a  i 
decree  against  the  infants  was  void 58 

Claim  against  decedent.    Waiver  of  affidavit. 

No  one  but  an  infant  can  take  advantage  of  the  error  in  not  ap-  : 

pointing  a  guardian  ad  litem 152 

I 

Appointment  of  guardian  ad  litem.  \ 

It  is  roversable  error  not  to  appoint  a  guardian  ad  litem  for  an  i 

infant 152  | 

Necessaries  furnished  an  infant. 

Although  an  infant  may  not  be  liable  on  a  written  acknowledgment 

and  promise  to  pay  for  necessaries  furnished  him,  yet  his  real  or  ' 

implied  promise  may  be  enforced  in  an  action  against  him 536 
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Nonresident,    Guardian  ad  litem.    Sale  of  infanfe  real  estate,  faqm. 

It  is  error  to  render  a  decree  for  the  sale  of  an  infant  defendant's 
real  estate  before  a  guardian  ad  litem  is  appointed,  notwith- 
standing she  is  a  nonresident  and  an  attorney  was  appointed 
to  defend  for  her  as  such.  This  error  is  not,  however,  neces- 
sarily fatal  to  a  sale  if  it  appears  to  be  beneficial  to  the 
infant 130 

Wills.  Lands  devised  charged  ivith  legacy.  Bale  to  satisfy  legacy. 
Suit  in  equity, 

Dorsey's  will  gave  his  executrix  no  power  to  sell  the  land  charged 
with  her  legacy.  The  only  proper  and  effectual  mode  of  selling 
the  land  to  satisfy  the  charge  was  by  a  suit  in  equity. 

The  infant  owners  of  one-ninth^  undivided,  of  the  land  are  entitled 
to  have  it  allotted  to  them^  as  they  neither  sold  nor  could  sell 
the  land 217 

Wills.  Devise  for  life.  Undivided  interest.  Tenants  in  common. 
Devise  of  life  estate.  Heirs*  interest  no  greater  than  devisor. 
Sale  hy  infant.  Repudiaiion.  Restitution.  Defective  petition. 
Death  without  issue. 

The  will  of  Perry  devised  to  his  daughter  for  life  an  undivided 
portion  of  his  homestead,  and  her  occupancy  of  the  whole  of  it 
after  the  testator's  death  should  be  presumed  to  have  been  in 
common  with  his  heirs. 

The  devise  of  the  remainder  to  her  three  children  passed  to 
them  no  other  interest  in  fee  simple  than  she  had.  as  devisee  for 
life;  after  the  death  of  their  father,  they  became  entitled  to  the 
whole  tract. 

The  sale  of  infant's  lands  is  voidable  by  his  heirs,  but  there 
is  no  intimation  that  the  infant  ever  intimated  his  intention  to 
repudiate  the  sale  on  the  plea  of  his  infancy,  and  he  died  two 
days  after  he  became  twenty-one. 

Neither  an  infant  nor  any  one  else  can  repudiate  his  sale  of  land 
without  restitution. 

The  petition  only  alleges  that  the  plaintiffs  are  half-brothers 
and  sisters  to  the  deceased.  The  simple  fact  of  propinquity  does 
not  show  heirship;  death  without  issue  is  indispensable,  and  it 
is  neither  alleged  nor  proven. 250 


INFRINGEMENT. 
Trade-mark, 

A  man  is  entitled  to  be  protected  in  the  exclusive  use  of  a  trade- 
mark, because  he  is  justly  entitled  to  all  profits  by  reason  of  his 
skill  as  a  manufacturer,  and  because  the  use  of  it  by  another  is  a 
fraud    on   him 352 

47 
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Same, 

A  trade-mark,  to  be  such  in  a  legal  sense,  must  have  the  name  of 
the  manufacturer  attached^  so  as  to  give  correct  information  in 
relation  thereto. 

It  is  not  alleged  in  the  petition  that  appellees  have  up<m  any  of 
their  labels  or  wrappings  placed  the  name  of  appellant,  or  that 
the  articles  they  sold  were  manufactured  by  appellants 352 

INHERITANCE. 
Conflicting  claims.     Equity, 

A  court  of  equity  will  not  indulge  claims  of  a  wife  for  particular 
property  or  tiie  proceeds  thereof  as  her  inheritance  and  at  the 
same  time  for  the  interest  and  annual  profits  or  proceeds  of 
property  in  the  hands  of  a  trustee  which  belonged  to  her  hus- 
band prior  to  the  conveyance ISO 

INHIBITION. 
Wills,    Assignment  of  legacy. 

By  the  terms  of  a  will,  a  legacy  was  made  to  minors,,  payable  to 
them  when  they  arrived  at  the  age  of  twenty-one  years,  respec- 
tively, and  concludes  with  the  following  clause:  "But  in  no 
event  shall  the  mother  of  said  five  last  named  children  inherit 
or  have  any  part  of  said  fund;  but  in  ca^e  any  one  of  the  chil- 
dren dies  before  receiving  the  bequest,  then  those  living  shall 
have  it  in  equal  parts."  Held,  that  this  does  not  prohibit  the 
assignment  by  one  of  said  heirs  to  the  mother,  of  his  interest, 
after  he  had  become  twenty-one  years  of  age,  the  amount  of  the 
legacy  due  to  him  not  having  been  paid  up  to  the  time  of  said 
assignment    462 

Borne, 

No  provision  being  made  in  a  will  to  affect  the  disposition  of  a 
legacy  to  a  minor  after  he  became  of  age,  it  is  held  to  become  the 
property  of  the  legatee  in  fee  simple  and  may  be  disposed  of  at 
that  time  in  any  manner  he  may  prescribe 462 

INJUNCTION. 

Dissolution  of  injunction.    Damages  therefrom. 

Where  it  appears  from  the  records  that  the  defendant  is  not  in  fact 
restrained  from  proceeding  against  plaintiff  on  an  order  for  an 
injunction,  damages  will  not  be  awarded 399 

Judgment,    Execution, 

Although  the  appellant  had  a  strict  legal  right  to  an.  injunction  to 
prevent  the  collection  of  the  executions,  so  far  as  he  had  paid 
them  subsequent  to  the  judgment,  yet  he  had  no  right  to  stay  the 
collection  of  that  part  of  the  judgment  which  remained  unsatis- 
fied           244 
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Judgment  in  quarterly  court  on  purchase-money  note.  Failure  of  title,  page. 
In  a  suit  to  enjoin  the  collection  of  a  judgment  in  a  quarterly 
court  on  a  purchase-money  note,  on  account  of  the  failure  of 
title,  it  is  proper  to  obtain  the  order  for  the  injunction  in  a  quar- 
terly court,  as  no  other  court  has  jurisdiction,  and  the  case 
should  then  be  transferred  to  the  Circuit  Court,  as  the  title  to 
the  land  is  involved 253 

Premature  action.    Equity, 

Even  if  the  petition  be  regarded  as  premature,  yet  as  it  shows  a 

present  equity  it  will  be  sustained 253 

Partnership.    Purchase  of  tangible  property  by  one  -partner  did  not 
include  the  right  to  use  a  patent  belonging  to  the  firm. 

As  a  matter  of  law  the  title  to  the  use  of  the  patent  right  did 
not  pass  as  it  is  manifest  that  the  sale  from  Powers  to  Cooper 
was  for  cash,  and  of  the  tangible  property,  there  being  nothing 
said  as  to  the  use  of  the  {wtent  right 309 

Same. 

The  court  should  have  adjudged  the  sale  of  the  use  of  the  patent 
right  as  it  is  not  susceptible  of  division  between  them 309 

Borne. 

The  injunction  should  not  have  been  granted  as  both  parties  were 

entitled  to  the  use  of  the  patent  right  until  sold  for  division ....       309 

Process  to  revive.    Dissolution, 

The  dissolution  of  an  injunction  on  a  petition  for  a  new  trial 
cannot  be  revived  by  the  appellate  court  imtil  the  appellant  shall 
have  obtained  an  order  from  the  court  below  to  stay  the  dissolu- 
tion for  such  time  as  will  enable  him  to  obtain  an  order  from 
the  appellate  court  to  reinstate  same.  The  dissolution  must  stand 
until  the  'petition  for  a  rehearing  after  the  adjournment  of  the, 
term  of  court  at  which  the  judgment  was  rendered  is  finally  dis- 
posed of,  and  until  this  is  done  the  appellate  court  has  no  juris- 
diction of  the  case 623 

INNOCENT  PURCHASER. 
Parol  gift  of  land.    Estoppel.    Statute  of  frauds. 

Where  the  father  by  parol  gave  land  to  his  son,  and  the  son,  with 
the  knowledge  and  consent  of  the  father,  sold  the  land  in  con- 
troversy to  Caswell,  who  sold  it  to  Sullivan.  The  son  made  a 
deed  to  Caswell,  which  had  never  been  acknowledged  or  recorded. 
After  Sullivan  and  Caswell  had  been  in  possession  of  the  land  for 
ten  years  the  father  conveyed  it  to  the  wife  and  children  of  an- 
ther son. 

Held,  that  the  wife  and  children  are  not  innocent  purchasers  for 
value,  and  they  stlind  in  no  better  attitude  than  their  vendor, 
who  was  estopped  by  his  conduct  to  plead  the  Statutes  of  Fraud.       276 
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INQUIRY.  pAOfc 

Carriera,    Strangers  or  other  persona  are  not  hound  to  inquire. 

Strangers  or  other  persons  delivering  goods  for  transportation  are 
not  bound  to  inquire  whether  the  person  found  at  the  depot  ready 
to  receive  goods  is  authorized  to  transact  such  business,  and  the 
carriers  cannot  evade  their  responsibility  for  failure  to  carry  and 
deliver  goods  so  received 133 

INSOLVENCY. 
Mortgage,    Statutes  of  1856. 

A  mortgage  not  made  in  contemplation  of  insolvency  and  without 
a  design  to  prefer  some  creditors  to  the  exclusion  of  others  does 
not  come  within  the  provision  of  the  acts  of  1856 13 

Sale,  mortgage,  or  lien  to  secure  one  creditor  to  the  exclusion  of  an- 
other. 

The  Statute  of  1856  declares  equality  between  creditors  generally, 
and  it  makes  a  sale,  mortgage,  or  lien  to  secure  one  creditor  to 
the  exclusion  of  others,  when  so  made  by  the  debtor  in  contempla- 
tion of  insolvency  and  with  a  view  of  preference,  to  inure  to  the 
benefit  of  all 50 

Preferred  creditors.    Assignment.    Statute  of  1856. 

Two  essential  facts  must  exist  before  a  sale  by  a  debtor  will  operate 
as  an  assignment  for  the  benefit  of  creditors  under  the  Statute 
of  1856.  First,  the  insolvency  of  the  vendor;  second,  that  the  sale 
was  made  to  prefer  a  creditor 392 

Debtor,    Pretended  insolvency.    Purchase  of  claim.    Fraud, 

Buying  in  of  Grissman's  debts  with  his  own  money,  at  a  discount 
from  his  creditors,  they  believing  him  insolvent  when  he  was 
solvent,  was  a  fraud  on  them  and  a  sufficient  legal  reason  why 
no  court  would  assist  him  to  procure  the  profits  thus  made  by 
his  own  fraudulent  act   •. .       303 


INSTRUCTIONS. 
Bill  of  exceptions. 

Where  the  instructions  were  not  made  a  part  of  the  bill  of  ex- 
ceptions, signed  by  the  judge,  they  are  no  part  of  the  record, 
and  will  not  be  considered  by  this  court 202 

Elections.    Betting. 

Where  the  averments  of  an  indictment  are  not  supported  by  the  evi- 
dence the  court  should  instruct  for  defendant 243 
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Borne.  PAoa. 

An  instruction  that  "if  the  jury  believe  from  the  testimony,  be- 
yond a  reasonable  doubt,  that  the  defendant  agreed  to  give  Carter 
a  cow  in  the  event  of  Morrow's  election,  and  said  Carter  was  to 
give  defendant  a  cow  in  the  event  of  Ingram's  election,  and  such 
election  was  held,  they  should  find  defendant  guilty  of  betting 
on  the  election,  unless  the  jury  should  believe  the  bet  was  with- 
drawn or  annulled  before  the  election."    Held,  to  be  erroneous.       243 

Preponderance  of  evidence. 

Whatever  may  be  our  opinion  as  to  the  preponderance  of  the  evi- 
dence, if  the  jury  had  been  instructed  as  to  the  law  of  the  case, 
this  court  would  not  interpose  and  set  aside  their  finding 385 

Evidence.    In  support  of.  !        !    • 

A  mere  abstract  proposition  of  law  should  not  be  submitted  to  the 

jury  without  evidence  upon  which  to  base  it 373 

Adverse  possession. 

Before  one  can  recover  against  a  party  in  the  possession  of  land 
he  must  show  in  himself  a  superior  legal  title. 

The  jury  should  have  been  told  by  the  court  that  if  they  be- 
lieved from  the  evidence  that  the  defendant  lived  with  Thomas 
Grubbs  as  a  member  of  his  family  and  that  he  furnished  her  food 
and  clothing  and  kept  no  account  thereof,  and  that  he  had  not 
promised  to  pay  her  otherwise  for  her  services  and  that  after 
his  death  she  continued  to  live  with  his  wife  in  the  same  way, 
that  the  law  was  for  the  defendant 501 

Same  instructions  to  modify  erroneous  ones. 

Even  an  instruction  given  to  modify  an  erroneous  one  previously 
given  will  generally  confuse  and  mislead  a  jury,  but  when  they 
are  separate  and  independent  and  without  reference  to  the  errone- 
ous instruction,  they  do  not  correct  the  error 501 

Questions  of  low  and  facts. 

Questions  of  fact  and  not  of  law  should  be  submitted  to  the  jury 
by  the  instructions 389 

New  trial.     Conflicting  evidence.    Proper  instructions.     Mistakes  and 
injudicious  findings  of  jury. 
Where  the  evidence  was  strangely  conflicting  upon  a  question  in- 
volving the  issue  of  fact  and  fairly  presented  by  proper  instruc- 
tions for  appellants,  none  being  asked  by  the  appellee,  the  appel- 
late  court  cannot  interpose  and   set   aside   the   finding  of  the  ' 
jury      after  the  court  below   refused   to  do  so,   without  over-  ' 
turning  a  doctrine  and  departing  from  a  principle  thoroughly 
settled  with  this  court  and  the  courts  of  other  States 479" 
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Same.  paob. 

Mistakes  by  juries  and  injudicious  finding,  in  a  few  exceptional 
cases,  must  be  submitted  to  rather  than  unsettle,  long-established 
and  familiar  principles 479 

Mutual  mistake.     Conaideratioiu    Peremptory  inairuction. 

Money  paid  by  one  party  to  another  under  a  mutual  mistake  is 
held  to  have  been  paid  without  consideration  and  should  be  re- 
funded and  a  peremptory  instruction  should  not  be  given  for 
defendants 689 

Liability  of  sheriff  to  make  levy.    Value  of  property. 

An  instruction  that  says  "  If  the  jury  believe  from  the  evidence  that 
plaintiffs  by  themselves  or  attorney  informed  Eubank  of  de- 
fendant, Dodd  having  property  in  his  possession,  and  he  did  in 
fact  have  property  subject  to  plaintiff's  execution,  and  directed 
him  to  go  and  levy  upon  it,  it  was  his  duty  to  do  so  if  he  had 
the  execution  there  in  his  hands,  and  if  he  failed  to  do  so,  and  the 
plaintiff's  debt  was  thereby  lost,  or  any  part  of  it,  he  and  his 
sureties  are  responsible  for  the  debt  or  for  the  value  of  said 
property  then  subject  to  said  execution  "  is  held  to  be  erroneous, 
as  it  seeks  to  establish  a  responsibility  upon  mere  information 
and  gives  the  jury  the  alternative  of  fixing  damages  to  the  amount 
of  the  judgment,  or  the  value  of  the  property  subject  to 
execution 11 

Borne, 

Where  there  is  no  value  fixed  upon  property  by  witnesses  it  is 
error  to  leave  the  assessing  of  such  value  to  the  jury,  or  to  in- 
struct as  to  criterion  by  which  a  value  could  be  arrived  at 11 

Undue  importance  given  isolated  fact. 

There  is  great  danger  of  giving  undue  importance  to  isolated 
facts  by  singling  them  out  and  giving  a  special  instruction  on 
them 297 

Bale  of  personal  property.    Retention  of  possession  by  vendor.    Fraud 
on  creditors. 

Ketention  of  the  possession  and  use  by  the  vendor,  inconsistent 
with  the  title  claimed  by  the  vendee,  was  per  se  a  legal  fraud, 
which  made  the  same  void  as  to  the  vendor's  creditors 14 


Bame. 


The  court  erred  in  refusing  the  following  instruction  to  the  jury: 
**  If  they  believe  from  the  evidence,  that  after  the  alleged  sale 
from  F.  Haggard  to  his  attorney,  said  Haggard  retained  con- 
trol and  use  of  the  property,  the  sale  as  to  the  creditors  and 
third  persons  was  fraudulent  and  void." 14 
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Slander.    Words  spoken  after  commencement  of  suit,  vaqm. 

In  this  action  for  slander  words  spoken  after  the  commencement 
of  suit,  and  which  were  then  actionable,  were  stated  in  an 
amended  petition,  and  the  speaking  of  these  words,  as  well  as 
those  spoken  before  the  action  was  brought,  were  proven  on  the 
trial.  Held,  that  the  court  erred  in  instructing  the  jury  "  that  if 
they  believed  from  the  evidence  that  the  defendant  spoke  the 
words  charged  in  the  amended  petition  they  should  find  for 
the  plaintiff." 213 

Adverse  holding  authorizes  presumptions  of  notice  to  Umdlord. 

An  open  and  adverse  holding  after  a  lease  eiqiires,  authorizes  the 
presumption  of  notice  to  the  landlord  and  it  is  error  to  instruct 
the  jury  that  actual  notice  must  be  given  by  the  adverse  claim- 
ant in  possession 404 

Living  in  common  toith  a  family.    Undertaking  as  to  compensation  for 
services. 

A  person  who  goes  to  the  home  of  another  to  share  the  benefits  and 
hospitalities  of  the  family  cannot  at  their  own  will  and  pleasure 
convert  themselves  into  a  hired  servant  without  the  knowledge 
or  consent  of  the  head  of  the  family 501 

Instructions. 

The  jury  should  have  been  told  by  the  court  that  if  they  believed 
from  the  evidence  that  the  defendant  lived  with  Thomas  Grubbs 
as  a  member  of  his  family  and  that  he  furnished  her  food  and 
clothing  and  kept  no  account  thereof,  and  that  he  had  not  prom- 
ised to  pay  her  otherwise  for  her  services  and  that  after  his 
death  she  continued  to  live  with  his  wife  in  the  same  way,  that 
the  law  was  for  the  defendant 501 

Same  instructions  to  modify  erroneous  ones. 

Even  an  instruction  given  to  modify  an  erroneous  one  previously 
given  with  generally  confuse  and  mislead  a  jury,  but  when  they 
are  separate  and  independent  and  without  reference  to  the  er- 
roneous instruction,  they  do  not  correct  the  error 501 

INTEREST. 

Ouardia/n.    Interest  on  toard's  money. 

A  guardian  should  pay  interest  on  his  ward's  money  remaining 

in  his  hands  after  her  marriage 367 

Excessive  interest  in  note  for  purchase  money  not  usurious. 

A  rate  of  interest  of  10  per  cent.,  promised  in  a  purchase-money 
note,  is  not  for  the  loan  or  forbearance  of  money  or  other  thing; 
but  is  as  much  a  part  of  same  as  the  principal  itself 322 
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Rents. 

Bent  after  it  ie  due  carries  interest  like  other  obligations  orig- 
inating in  contract 8 

Promissory  notes.    Manner  of  computing  interest. 

The  legal  manner  to  calculate  interest  on  a  note  is  down  to  the 
first  payment,  and,  if  the  payment  be  equal  to  or  larger  than  the 
interest,  apply  the  payment  first  to  the  discharge  of  the  interest 
and  apply  the  remainder  to  a  discharge  of  the  principal,  as  a 
creditor  has  the  legal  right  to  have  the  interest  discharged  be- 
fore the  principal  shall  be  reduced 604 

Usury. 

Where  usurious  interest  is  charged  it  must  be  reduced  to  the  law- 
ful rate,  and  where  interest  is  charged  on  notes  and  open  ac- 
counts by  appellant  and  none  allowed  on  the  funds  in  his  hands 
belonging  to  the  appellee  the  accounts  will  be  corrected  by  allow- 
ing interest  where  it  has  been  thus  withheld 240 

INTERFEBJENCE. 
Land.    Older  title.    Rescission. 

The  interference  by  an  older  title  to  about  five  acres  is  not  so 
essential  as  to  justify  a  rescission 366 

Same.    Eviction.    Adverse  occupancy. 

As  there  has  been  neither  eviction  nor  adverse  occupancy  the  ap- 
pellant should  accept  a  conveyance  with  general  warranty 366 


Same. 


Where  the  sale  is  by  the  acre  the  grantee  is  entitled  to  a  credit 

for  the  deficit 366 


Deficit  in  lands.    Sold. 

A  surveyor's  report  that  shows  that  only  about  5  per  cent.-  of  the 

whole  amount  of  the  land  sold  is  within  the  interference 75 


INTOXICATING   UQUORS. 

Criminal  law.  Selling  intoxicating  liquor  to  minor.  Landlord's 
liability. 
The  selling  of  liquor  to  a  minor  without  the  written  order  of  his 
parent,  guardian,  etc.,  is  a  personal  offense  by  the  one  who 
actually  sells,  and  does  not  make  the  landlord  liable  unless  it 
can  be  proven  by  sufficient  evidence  that  he  knew  of,  or  author- 
ized, or  assented  to  it 624 
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INVENTORY. 

Buit  to  settle  partnership.    Duty  of  siMrviving  partner.    Answer.  paqb. 

It  is  the  duty  of  a  surviYing  partner  to  cause  a  full  and  complete 
inventory  of  all  partnership  effects  to  be  made  by  competent 
men  in  a  reasonable  time  after  the  death  of  his  deceased  partner 
and  exhibit  same  with  his  answer  in  the  suit  to  settle  the  part- 
nership. 

The  appellant  should  have  been  charged  with  all  sales  after  the 
death  of  his  partner  imtil  the  business  was  closed,  and  if  the 
appellant  failed  to  show  by  proof  the  amount  of  receipts  and 
expenditures  of  each  day  or  month,  it  may  be  done  by  taking  an 
average  month,  as  shown  by  the  books,  covering  receipts  and 
expenditures  72 

Partnership.    Death  of  partner.    Inventory  of  stock.    Surviving  part- 
ner.   Settlement  of  partnership. 

Upon  the  death  of  one  partner  it  is  the  duty  of  the  survivor  to 
cause  a  full  and  fair  inventory  of  all  the  stock  in  trade  to  be 
made,  by  competent  men,  in  a  reasonable  time  thereafter^  and  to 
cause  to  be  kept  a  fair  and  correct  account  of  all  transactions 
connected  with  the  firm's  business,  from  the  death  of  his  partner 
until    the    partnership    is   settled 496 

JOINT   OBLIGORS. 
Action   on    €^ministrator*s    bond.    Surety.    Necessary    parties.    Judg- 
ment. 

Section  39  of  the  Civil  Code  relates  to  the  joining  or  omitting  of 
joint  obligors  in  an  action  on  an  administrator's  bond  and  does 
not  relate  to  the  judgment  to  be  rendered  against  those  before 
the  court    1 


Same. 

Section  39^  supra,  makes  a  new  rule  with  respect  to  the  form  of. 
action  on  joint  liabilities,  but  it  does  not  affect  the  rights  and 
equities  of  the  defenjdants  to  the  same  action 


Same. 


Under  this  new  rule  a  judgment  may  be  rendered  against  the  party 
or  parties  sued^  though  other  parties  jointly  bound  are  omitted 
from   the  action 


Same. 


A  return  of  nulla  hona  before  proceeding  may  be  dispensed  with  in 
a  suit  in  equity  against  an  administrator  and  his  sureties  who 
are  jointly  bound  with  him 


746  Index. 

JOINT   TENANCY. 

WiUs,    Devise  of  land.    Postponement  of  partition,  pagk. 

Where  a  will  postpones  a  partition  of  land  devised  until  the  death 
of  one  of  the  devisees^  the  others  are  not  entitled  to  have  a  divi- 
sion until  that  event  happens,  but  are  entitled  to  enjoy  the 
estate  as   joint   tenants 453 

Partnership,  Purchase  of  lands,  by  one  as  joint  otonership.  Parol 
agreement, 
A  purchase  of  lands  by  one  party  under  a  parol  agreement  that  it 
was  for  a  partnership  transaction,  though  the  deed  be  made  to 
one  party  only,  will  be  held,  in  a  court  of  equity,  to  inure  to  the 
benefit  of  the   co-partner 602 

Partnership.    Joint  owners,    Settlement  of  accounts. 

In  a  suit  for  a  settlement  of  account  between  joint  owners  of 
lands  where  sales  have  been  made  from  time  to  time  by  one  of 
the  partners  and  no  accounting  made,  it  is  proper  to  have  the 
interest  of  the  other  partner  valued  as  of  the  date  of  the  last 
sale  made  by  the  senior  partner  and  charge  the  senior  partner 
with  interest  on  such  sales  made  up  to  such  last  sale. 

In  a  settlement  as  of  a  partnership,  the  account  should  be  settled 
by  charging  the  senior  member  with  all  money  received  anS 
interest,  in  so  far  as  was  used  for  his  individual  purposes,  and 
the  junior  member  should  have  a  judgment  against  him  for  this 
sum,  with  a  lien  on  the  senior  member's  undivided  interest  in 
the   land  not   sold 430 

JUDGMENT. 

Action   on  administrator's   "bond.    Surety,    Joint   obligors.    Necessary 
parties. 

Section  30  of  the  Civil  Code  relates  to  the  joining  or  omitting  of 
joint  obligors  in  an  action  on  an  administrator's  bond  and  does 
not  relate  to  the  judgment  to  be  rendered  against  those  before 
the  court 1 

Same, 

Section  30,  supra,  makes  a  new  rule  with  respect  to  the  form  of 
action  on  joint  liabilities,  but  it  does  not  affect  the  rights  and 
equities  of  the  defendants  to  the  same  action 1 

Same, 

Under  this  new  rule  a  judgment  may  be  rendered  against  the  party 
or  parties  sued,  though  other  parties  jointly  bound  are  omitted 
from  the  action  1 
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Same,  pnaa. 

A  return  of  nulla  bona  before  proceeding  may  be  dispensed  with  in 
a  suit  in  equity  against  an  administrator  and  his  sureties  who 
are  jointly  bound  with  him 1 

Judgment  against  an  administrator  not  conclusive  against  a  stranger, 

A  judgment  against  an  administrator  cannot  be  conclusive  evidence 
against  a  stranger  of  anything  except  its  own  existence.  It  is 
not  even  prima  facie  evidence  against  the  alienee  of  the  intes- 
tate, though  the  deed  under  which  he  holds  is  void,  as  to  the 
party  seeking  relief  against  it 230 

Proof. 

The  plaintiff  should  be  required  to  prove  the  facts  constituting  the 

original  cause  of  action  against  the  grantor 231 

Judgment  against  administrator.    Evidence. 

A  judgment  against  an  administrator  cannot  be  regarded  as  suf- 
ficient evidence  against  the  grantee  of  the  intestate  that  he  was 
justly  indebted  to  the  plaintiff  in  the  sum  adjudged  to  him 231 

Judgment  against  administrator  and  heirs. 

In  a  judgment  against  an  administrator  it  should  be  ordered  that 
the  amount  be  made  of  assets  unadministered  in  the  hands  of 
the  personal  representation,  and  of  assets  descended  to  the  heirs.       377 

Lis  pendens. 

Actual  service  must  be  had  to  constitute  lis  pendens 377 

Bond. 

It  is  error  to  render  a  judgment  against  a  nonresident  before  bond 
is  executed  as  required  by  subdivision  2,  section  440,  Civil  Cod«.      452 

Nonresidcnce.     Constructive  service.     Bond  before  judgment  rendered. 
Before  a    judgment  can  be  rendered   against  a  nonresident,  con- 
structively summoned,  the  plaintiff  must  execute  to  him  a  bond 
as  provided  in  section  444,  Civil  Code 488 

Legalizing  contract. 

The  confirmation  by  the  judgement  of  the  Divorcing  Court,  recogniz- 
ing and  legalizing  a  contract,  makes  it  conclusively  binding  on 
both    parties 10 

Petition.    Allegations  as  to  value  of  rent.     Verdict. 

Where  a  petition  does  not  contain  any  allegation  as  to  the  value 
of  property  charged  to  be  in  the  possession  of  the  appellant,  nor 
of  the  annual  rents  of  profits,  and  no  evidence  was  offered  as  to 
same  a  verdict  of  the  jury  granting  such  rents  and  profits  will 
be  reversed  192 
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Collateral  attack  nullity.  pagx. 

A  judgment  is  presumed  to  be  right  and  is  binding  until  reversed, 
and  before  it  can  be  assailed  collaterally  it  must  be  shown  to  be 
a  nullity   450 

Diligence.    Lcm?  and  facts.    Jury. 

Diligence  is  a  question  of  law  to  be  applied  by  the  court;  the 
facts  to  be  applied  by  the  jury 640 

An  appeal  to  the  Circuit  Court  operates  as  a  merger  of  the  judg- 
ment and  is  an  original  suit  in  that  court  as  long  as  prose- 
cuted; yet  its  voluntary  discontinuance  by  plaintiff  left  the  judg- 
ment in  as  full  force  as  it  was  before  the  appeal  suspended  its 
validity 213 

Judgment  confessed  hy  president  not  conclusive. 

The  stockholders  and  subscribers  to  the  capital  stock  of  a  corpora- 
tion are  not  concluded  by  a  judgment  confessed  by  its  president, 
virtually  to  himself,  from  assailing  it  and  reducing  the  amount.      458 

Bail.  Recognizance.  Forfeiture  in  Circuit  Court.  Criminal  and  penal 
causes  and  pleas  of  the  Commonwealth  transferred  to  Criminal 
Court.  Summons  on  forfeiture  to  Circuit  Court.  Judgment  in 
Criminal  Court. 

Becroft  was,  on  the  8th  day  of  August,  1863,  indicted  in  the  Camp- 
bell Circuit  Court,  and  admitted  to  bail  and  appellant  became 
bound  as  his  surety.  Becroft  failed  to  answer  at  the  February 
term,  1864,  and  his  recognizance  was  adjudged  forfeited,  where- 
upon the  appellant  was  summoned  to  appear  in  the  court  at  its 
next  April  term,  and  show  cause,  etc.  In  the  meantime  a  Crim- 
inal Court  was  established  for  Campbell  county  to  which  all  the 
criminal  and  penal  causes  and  pleas  of  the  Commonwealth  were 
transferred.  Prior  to  the  time  the  cause  should  have  been  moved 
to  the  Criminal  Court  no  summons  had  been  served  on  appellant. 
On  the  23d  day  of  April,  1867,  judgment  was  rendered  against 
appellant  in  the  Criminal  Court.  Held,  that  the  Criminal  Court 
had  no  jurisdiction  in  the  matter  as  appellant  was  summoned 
to  appear  in  the  Circuit  Court 673 

Default  judgment. 

In  a  suit  on  a  note  where  no  answer  was  put  in,  nor  allegation  of 
payment  by  appellees,  the  appellants  were  entitled  to  a  judgment 
by  default 207 

Default  judgment.     Value  of  rent. 

If  the  record  had  shown  that  there  was  a  trial  in  the  court  below, 
so  that  it  might  at  least  be  inferred  that  the  allegations  of  the 
value  of  rent  had  not  been  exclusively  relied  upon  to  determine 
the  amount  of  the  judgment,  it  might  have  been  sustained;  but 
as  it  does  not  show  that  fact  we  must  conclude  that  the  require- 
ments of  section  153,  Civil  Code,  had  not  been  complied  with. . . .       336 
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Partnerahip,     Process  an  one  member.    Default  judgment,  paob. 

A  defendant  on  whom  process  was  served  had  no  right  to  assume 
that  judgment  could  not  be  taken  before  the  process  was  served 
on  his  partner  and  codefendant 411 

Appeal  and  error.    Final  judgment. 

Where,  by  the  decree  of  the  chancellor,  the  judgment  is  left  open 
to  a  contingency  or  act  to  be  performed  by  one  of  the  litigants, 
it  is  not  such  a  final  judgment  as  will  give  the  appellate  court 
jurisdiction  upon  appeal 617 

Final  judgment. 

A  judgment  is  final  and  conclusive  until  reversed  on  appeal 374 

Infants,     Guardian  ad  litem. 

The  fifty-fifth  section  of  the  Civil  Code  provides  that  "  No  judg- 
ment can  be  rendered  against  an  infant  until  defense  by  guard- 
ian/' There  was  no  guardian  ad  litem  appointed  to  defend  for 
the  infants,  and  no  defense  was  made  for  them.  Held,  that  a 
decree  against  the  infants  was  void 58 

Execution.     Injunction, 

Although  the  appellant  had  a  strict  legal  right  to  an  injunction 
to  prevent  the  collection  of  the  execution,  so  far  as  he  had  paid 
them  subsequent  to  the  judgment,  yet  he  had  no  right  to  stay 
the  collection  of  that  part  of  the  judgment  which  remained  un- 
satisfied         244 

Commissioner's  report.    Judgment  on  notes  not  included  in  petition. 
It  is  error  to  include  in  a  commissioner's  report  the  amount  of  one 
of  a  series  of  notes  given  for  the  purchase  of  land,  where  said 
note   is  not   included   in   the   petition,  nor   referred   to   in   an 
amended  pleading   504 

Judgment   in   quarterly   court  on  purchase-money  note.      Injunction. 
Failure  of  title. 

In  a  suit  to  enjoin  the  collection  of  a  judgment  in  a  quarterly 
court  on  a  purchase-money  note,  on  account  of  the  failure  of  title, 
it  is  proper  to  obtain  the  order  for  the  injunction  in  a  quarterly 
court,  as  no  other  court  has  jurisdiction,  and  the  case  should 
then  be  transferred  to  the  Circuit  Court,  as  the  title  to  the  land 
is  involved 253 

Premature  action.     Equity. 

Even  if  the  petition  be  regarded  as  premature,  yet  as  it  shows  a 

present  equity  it  will  be  sustained 253 
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Motion  for  new  trial.     Surprise,  pagb. 

Whenever  by  the  fault  of  the  plaintiff  or  other  cause  of  surprise 
to  the  defendant,  which  he  could  not  by'  ordinary  prudence  have 
discovered  and  avoided,  the  presumption  is  strong  that  an  unjust 
judgment  has  been  rendered  and  the  court  on  application  made 
at  the  same  term,  within  the  exercise  of  a  sound  and  just  dis- 
cretion, will  set  aside  the  judgment  and  permit  defense  to  be 
made,  if  a  sufficient  defense  be  disclosed. 

Plaintiff  by  agreement  with  defendant  proposed  and  conditionally 
entered  into  an  agreement  to  compromise  his  claim  upon  the  exe- 
cution and  delivery  by  defendants  of  three  notes  of  $50  each 
with  a  mortgage  to  secure  them  on  the  property  attached.  The 
notes  and  mortgage  were  executed  and  delivered  by  defendant, 
and  plaintiff  did  not  return  them  during  the  term  of  court,  but 
proceeded  with  the  action  and  took  judgment  by  default.  Held, 
that  such  condition  of  facts  will  justify,  upon  proper  motion 
and  affidavit,  the  setting  aside  of  the  judgment  and  defendant 
allowed  to  defend  the  action 619 

Motion  for  new  trial  suspends  the  judgment, 

^  A  motion  for  a  new  trial  suspends  the  judgment  and  thereupon, 
not  being  in  force  as  an  absolute  judgment  before  it  was  de- 
stroyed, ought  not  to  be  so  entered  as  to  make  it  absolute 36 

Pleadings.    Preparation, 

A  judgment  rendered  in  a  cause  submitted  before  preparation  for 
trial  will,  on  that  account,  be  reversed  and  remanded  to  the 
lower  court  for  further  preparation 223 

Judgment  for  sale  of  land  from  quarterly  courts. 

Land  cannot  be  sold  under  an  execution  on  a  judgment  from  a 
quarterly  court  179 

Usury,    Judgment  at  law.    Previous  defense.    Recovery  notwithstand- 
ing judgment  for  deht. 

Although  a  judgment  at  law  cannot  be  modified  by  a  defense  sub- 
sisting previous  to  it,  yet  usury  paid  may  be  recovered  by  action 
notwithstanding  the  judgment  for  the  debt 449 

New  trial.     Verdict,     Weight  of  evidence. 

This  court  will  not  aw^ard  a  new  trial  because  the  verdict  is 
against  the  weight  of  evidence  after  the  court  below  has  refused 
it  on  that  ground 257 

Objection  to  erroneous  instructions. 

Unless  objections  are  made  at  the  time  instructions  are  offered 
the  errors  in  them,  if  any,  are  to  be  considered  and  treated  as 
waived 267 
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'Sew  trial.    Verdict  contrary  to  evidence.  paqb. 

This  court  cannot  interpose  and  award  a  new  trial  after  the  same 
was  refused  by  the  court  below  on  the  grounds  that  the  verdict 
was  contrary  to  the  evidence 211 

Wills,    Contest,    Verdict  of  jury. 

Where  there  can  be  no  doubt  that  the  testator  had  a  disposing 
mind,  when  undisturbed  and  free  to  act  spontaneously,  and  al- 
though there  is  no  direct  proof  of  constraint,  or  controlling  influ- 
ence by  others,  yet,  when  the  evidence  shows  at  least  an  equi- 
ponderance  of  probability  that  the  document  was  not  the  volun- 
tary will  of  a  free  and  self -poised  mind,  the  verdict  of  the  jury 
and  the  judgment  of  the  court,  pronounced  on  the  testimony 
in  their  hearing  and  view,  must  preponderate 396 

Verdict  of  jury.    Contrariety  of  evidence. 

Where  there  is  a  contrariety  of  evidence  the  verdict  of  the  jury 
must  stand,  unless  the  court  erred  in  giving  or  refusing  instruc- 
tions         205 

Verdict  against  the  evidence.    Neto  trial. 

There  being  no  evidence  to  sustain  plaintiff's  right  of  action  a  jury 
should  have  found  for  the  defendant ;  therefore,  the  court  should 
have  awarded  the  appellant  a  new  trial 397 

NevD  trial.     Weight  of  evidence.     Verdict. 

To  authorize  a  new  trial  on  the  grounds  that  the  verdict  was 
against  the  weight  of  the  evidence,  it  must  be  clearly  so.  A  mere 
preponderance  of  the  evidence  will  not  authorize  a  reversal,  as  it 
is  the  province  of  the  jury  to  determine  the  weight  of  evidence. .       583 

Weight  of  evidence.     Verdict  of  jury. 

If  ^he  verdict  of  a  jury  is  palpably  against  the  evidence  the  judg- 
ment will  be  reversed 327 


JURISDICTION. 

County  Court  has  no  jurisdiction  to  divide  personal  property. 

A  County  Court  has  no  jurisdiction  to  divide  heirs'  personal  prop- 
erty, which  cannot  be  done  in  kind 272 

Orphans.     Poor  children.    Apprentice.     County  Court.     Orders. 

The  jurisdiction  of  County  Courts  over  orphans  and  poor  children 
is  limited,  and  special  orders,  for  binding  such  children  as  ap- 
prentices, should  state  the  facts  required  by  law  to  give  the  court 
jurisdiction 587 
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Juriadiciion  of  Circuit  Court.    Amount,  paob. 

Where  the  debt  after  adding  interest  and  deducting  credits  was 
less  than  $50  at  the  time  the  action  was  begun,  the  Circuit 
Court  was  without  jurisdiction • 403 

Criminal  law.    Passing  counterfeit  national  hank  notes,    Sufficienoy  of 
indictment. 

Section  1,  article  10,  chapter  28,  1  Stant.  Rev.  Stat.,  gives  the 
courts  of  this  State  jurisdiction  of  the  offense  of  passing  or  vend- 
ing counterfeit  notes  purporting  to  be  on  a  national  bank 531 

Sufficienoy  of  indictment. 

An  indictment  for  passing  and  vending  counterfeit  national  bank 
notes  is  sufficient  when  it  gives  a  general  description  of  the  de- 
nomination, bank,  and  to  whom  passed 531 

Jurisdiction  over  estates.     Executors  and  administrators.     Change  of 
venue. 

A  petition  is  filed  in  one  county,  and  afterward  a  change  of  venue 
is  granted  to  another;  held  that  the  latter  court  would  have 
jurisdiction  over  an  intestate's  estate,  though  letters  of  adminis- 
tration were  granted  by  the  former  County  Court 439 

Officers.    Constable.    Collection. 

The  prima  facie  presumption  is  that  a  constable  would  not  under- 
take to  collect  claims  from  persons  who  were  not  within  his 
jurisdiction 91 

Officers.     Constable.     Failure  to  return  execution  v?ithin  thirty  days. 

Remedy.  Damages.  Failure  to  pay  over  money  collected  on  exc' 
cution.  Remedy.  Damages.  Jurisdiction  of  the  Circuit  Court, 
Demurrer. 

Where  a  constable  fails,  without  excuse,  to  return  an  execution 
for  more  than  thirty  days  after  the  return  day  thereof,  the  rem- 
edy is  by  motion  or  suit  on  his  bond,  in  the  court  in  which  the 
execution  issued,  and  the  criterion  of  damages  is  30  per  cent, 
of  the  amount  of  the  execution. 

Where  a  constable  fails  to  pay  over  money  collected  on  an  execu- 
tion, after  demand,  the  injured  party  may  proceed  by  motion  or 
suit  on  his  bond,  and  the  criterion  of  damages  is  10  per  cent,  on 
the  amoimt  of  the  execution,  with  interest  from  the  time  of  the 
demand,  and  costs.  This  remedy  is  not  restricted  to  the  court 
from  which  the  execution  issued;  the  proceedings  may  be  in  the 
Circuit  Court  although  the  execution  issued  from  a  quarterly 
court,  as  the  Circuit  Court  is  a  court  of  general  jurisdiction . . .       543 
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PAoa. 
Constables.    Official  duty  and  responsihiUtiea.    Courts  inferior  to  Circuit 
Courts.     Collection  of  debts. 
The  law  regulating  the  official  duties  and  responsibilities  of  con- 
stables does  not  contemplate  the  collection  of  debts^  as  to  which 
courts  inferior  to  the  Circuit  Courts  haye  no  jurisdiction 586 

Same.    Responsible  as  agent  and  not  as  officer. 

Where  a  constable  undertakes  to  collect  debts  over  which  the  in- 
ferior courts  have  no  jurisdiction  he  is  responsible  as  agent  and 
not  as  officer 586 

JURY. 

Instructions.    Questions  of  law  and  facts. 

Questions  of  fact  and  not  of  law  should  be  submitted  to  the  jury  by 
the   instructions 389 

Borne.    Mistakes  in  finding  of  jury. 

Mistake  by  juries  and  injudicious  finding,  in  a  few  exceptional 
cases,  must  be  submitted  to  rather  than  imsettle^  long-estab- 
lished and  familiar  principles 470 

Judgment.    Diligence.    Law  and  facts. 

Diligence  is  a  question  of  law  to  be  applied  by  the  court;  the 

facts  to  be  applied  by  the  jury 540 

KNOWLEDGE. 

Knowledge  of  pecuniary  affairs  presumed.  Sale  of  property  in  con- 
templation of  insolvency.  Preference.  Limitation.  Deed  of  trust 
for  the  benefit  of  creditors. 

Knowledge  of  pecuniary  affairs  presumed. 

This  court  has  frequently  held  that  a  man  must  be  presumed  to 
have  an  ordinary  intelligent  knowledge  of  his  pecuniary  affairs, 
and  this  presumption  may  be  strengthened  by  the  facts 50 

LACHES. 
Same.     Counterclaim. 

A  counterclaim  may  be  set  up  by  one  partner  after  judgment  has 
been  rendered  against  the  other  by  default. 

One  who  is  guilty  of  laches  cannot  complain  of  a  default  Judg- 
ment though  mistaken  in  his  belief  of  his  rights 411 

Depositions  of  important  witness. 

A  petition  is  filed  in  June,  1865,  alleging  certain  facts  which 
would  be  proven  by  a  witness,  Shelly,  running  over  a  period  of 
some  nine  years.    An  answer  to  said  petition  was  duly  filed,  and 

48 
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PAGB. 

one  year  thereafter,  no  effort  having  been  made  to  secure  the 
testimony  of  witness  Shelly,  the  petition  was  dismissed.  Held, 
that  under  such  a  state  of  facts,  plaintiffs  do  not  show  due  dili- 
gence and  petition  was  rightfully  stricken 590 

Courts  aid  invoked. 

The  court's  aid  cannot  be  invoked  to  reopen  a  suit,  where  it  is 
shown  that  the  defendant,  more  than  a  year  after  a  judgment  of 
confession,  and  writ  of  possession  awarded,  filed  a  petition  for 
a  new  trial,  it  being  held  that  he  was  guilty  of  gross  laches 21 

Netoly  discovered  evidence.    Appeal. 

A  defendant  being  advised  of  the  existence  of  evidence  materially 
advantageous  to  him  is  guilty  of  gross  laches  if  no  effort  is 
made  to  produce  same,  and  it  will  not  avail  him  on  appeal  from 
a  reversal  on  the  ground  of  newly-discovered  evidence 190 

Revival  of  action. 

An  appellant  filed  an  answer  to  a  cause  of  action  setting  out  a 
good  defense  thereto,  at  the  October  term  of  court,  1860,  and 
March,  1861,  was  transferred  to  the  equity  docket  after  a  survey 
was  made  as  set  out  in  the  answer.  The  case  was  continued  till 
October  term,  1863,  when  one  of  the  defendants  died,  and  the 
case  was  continued  without  effort  to  revive  the  action.  Appellee 
(complainant)  at  the  April  term,  1865,  took  a  rule  against  ap- 
pellant to  prepare  for  trial  at  the  July  term,  but  case  lingered 
on  the  docket  until  October,  1866,  when  judgment  was  rend- 
ered against  appellant.  Held,  that  appellant  was  guilty  of  gross 
negligence  and  not  entitled  to  relief 592 

LAND  AND  CONVEYANCES. 
Action  for.  Necessary  parties  plaintiff.  Waiver  of  homestead  by 
icidow. 
The  appellees,  as  the  heirs  of  John  Shacklett,  under  whose  title 
they  claim  the  land  in  contest,  were  the  only  necessary  parties 
plaintiff  as  their  mother,  having  waived  her  right  of  dower  to 
hold  the  homestead  by  removing  therefrom,  had  lost  any  interest 
therein,  which  could  have  made  her  a  necessary  party 482 

Deeds,    Construction  description  by  metes  and  bounds. 

A  deed  expresses  "  for  a  consideration  of  $3,957,"  describes  the  land 
by  metes  and  bounds,  and  "  containing  158  acres,  1  rood  and  7 
poles,  be  the  same  more  or  less."  An  action  was  brought  for  an 
unpaid  balance  due  of  this  sum,  and  defendant  filed  an  offset 
claiming  to  have  received  only  148  acres  and  that  the  land  was 
sold  at  $25  per  acre  and  not  for  the  bulk  sum  as  shown  by  the 
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deed.  The  evidence  was  oontradictoTy.  The  court  held,  that 
regardless  of  the  fact  of  the  sale,  which  seemed  from  the  evi- 
dence was  hy  the  acre,  it  did  not  appear  there  was  an  agreement 
that  either  party  should  account  for  a  deficiency  or  excess  in 
quantity,  and  the  deed  was  made  absolute 433 

Lands  not  assets  in  ?iands  of  administrator.  Administrator  as  commis* 
sioner  to  sell  land  belonging  to  estate. 
Lands  are  not  assets,  in  the  hands  of  administrators  of  intestates' 
estates.  Although  the  chancellor  orders  a  sufficiency  sold  to  pay 
the  intestate's  debts,  yet  the  court  should  make  the  sale  through 
its  commissioner  and  by  proper  orders  distribute  the  proceeds, 
and  should  the  court  select  one  of  the  administrators  as  a  com- 
missioner to  sell  land,  this  would  impose  no  new  burden  on  him 
as  administrator  nor  additional  liability  on  his  securities.  The 
placing  of  the  funds  from  such  sale  in  his  hands  by  order  of  the 
court  is  as  a  commissioner  of  the  court,  and  not  as  administrator.      523 

Husband  and  wife.     Proceeds  of  wife's  property  invested  in   lands 
claimed  by  husband.    Equitable  settlement. 

Where  the  proceeds  of  the  wife's  property  had  been  invested  in  the 
lands  sought  to  be  subjected  to  the  payment  of  the  husband's 
debts,  before  that  can  be  done  a  settlement  shall  be  made  upon 
the  wife  suitable  to  her  support,  and  if  it  requires  for  that  pur- 
pose the  full  amount  raised  by  the  sale  of  the  lands  in  question 
it  must  be  so  applied 611 

Purchase  of  land  by  insolvent  husband.     Deed  to  tcife.     Fraud. 

The  proof  shows  that  the  land  was  paid  for  by  the  husband,  and 
the  deed  made  to  the  wife  while  he  was  insolvent,  and  after 
the  note  was  executed.  Heldf  that  the  conveyance  to  the  wife 
was  procured  to  be  made  to  her  in  fraud  of  the  rights  of  the 
holder  of  the  note 285 

Legal  title  should  be  matured  before  sale. 

The  chancellor  should  always  ascertain  where  the  legal  title  is 
to  land,  and  have  it  matured  so  that  a  purchaser  at  his  sale 
can  be  assured  he  is  purchasing  the  land  and  not  a  law  suit,  as 
this  depresses  the  price  and  causes  a  sacrifice 518 

Mental  incapacity. 

From  the  palpable  unreasonableness  of  appellant's  conveyance  with- 
out consideration,  whereby  he  left  himself  homeless,  it  will  be 
inferred  that  he  did  not  understand  the  legal  efi'ect  of  the  con- 
veyance, and  did  not  know  the  essential  difference  between  a 
will   and   deed 98 
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Prior  possession.  pagk. 

The  land  in  controversy  contains  five  acres,  which  is  covered  by  a 
patent  for  2,000  acres  to  Levin  Powell,  under  whom  both  parties 
claim  title,  and  which  lands  the  deeds  of  both  parties  cover. 

Appellant  claimed  under  the  older  deed  from  the  patentee,  and  he 
and  those  under  whom  he  claimed  took  possession  of  and  had 
resided  on  this  tract  of  land  outside  of  the  interference  prior  to 
the  entry  of  appellee  and  his  vendors  on  the  other  tract,  claiming 
to  be  possessed  to  the  extent  of  the  boundary  of  his  deed  and 
with  the  intention  of  taking  possession  of  the  whole  tract,  in- 
cluding the  part  within  the  interference,  which  was,  until  a  few 
years  past,  woodland  and  unenclosed.  Held,  that  such  entry  upon 
the  part  of  the  appellant  and  his  vendors  vested  him  with  the 
possession  to  the  full  extent  of  the  boundary  of  his  deed,  and 
the  subsequent  entry  of  the  appellee  and  his  vendors  on  the 
other  tract  could  not,  and  did  not,  divest  him  of  his  possession. 

Deeds  and  title  papers  may  be  read  as  evidence  to  show  extent  of 

possession,  although  they  convey  no  legal  title 156 

Suit  to  enforce  purchase-money  lien.    Loss  of  party  hy  superior  title. 
Damage.    Cost.    Credit. 

Appellees  sued  appellant  to  enforce  the  collection  of  a  balance  due 
on  the  purchase  price  of  land.  The  appellant  pleaded  that  the 
lan4  was  conveyed  to  him  with  covenants  of  general  warranty, 
that  at  the  date  of  the  conveyance  about  1%  acres  were  in  the 
adverse  possession  of  another  for  which  he  had  brought  suit 
and  was  defeated  by  a  superior  title,  that  he  was  at  consider- 
able cost  and  trouble  prosecuting  said  suit,  that  on  account  of  the 
peculiar  situation  of  the  land  lost  he  was  damaged  in  the  sum  of 
$400,  which  was  set  up  by  way  of  county  claim.  The  appellee 
admitted  the  suit  and  the  loss  of  the  land,  but  denied  the  dam- 
ages. Held,  that  appellant  had  a  right  to  a  credit,  not  only  for 
the  fair  value  of  the  land  which  he  failed  to  recover,  considering 
the  relative  value  of  the  land  lost,  to  the  residue  of  the  fact,  and 
the  coat  adjudged  against  him  in  the  suit  to  recover  the  land 529 

Older  title.    Interference.    Rescission. 

The  interference  by  an  older  title  to  about  five  acres  is  not  so  essen- 
tial as  to  justify  a  rescission 366 

Same.    Einction.    Adverse  occupancy. 

As  there  has  been  neither  eviction  nor  adverse  occupancy  the  ap- 
pellant should  accept  a  conveyance  with  general  warranty 366 

Same. 

Where  the  sale  is  by  the  acre  the  grant«e  is  entitled  to  a  credit 
for  the  deficit 366 
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Specific  performance.    Exchange  of  land.  page. 

Specific  performance  of  an  executory  contract  for  the  exchange  of 
lands  when  neither  party  is  in  position  to  convey  the  legal  title 
will  not  be  enforced 180 

LANDLORD  AND  TENANT. 

Holding  over  after  expiration  of  lease.     Notice.     Adverse  possession. 
Instructions. 

An  open  and  adverse  holding  after  a  lease  expires,  authorizes 
the  presumption  of  notice  to  the  landlord,  and  it  is  error  to  in- 
struct the  jury  that  actual  notice  must  be  given  by  the  ad- 
verse claimant  in  possession 494 

Bame. 

Tenant  cannot  deny  title  under  which  he  enters,  if  the  lease  covered 
the  land  in  controversy;  the  lessee  became  tenant  of  the  lessor 
and  cannot  deny  the  title  under  which  he  held  without  an  adverse 
possession  of  fifteen  years 494 

Distraint.    Replevin. 

Whether  appellant  or  her  son-in-law  was  the  owner  of  the  wheat, 
on  which  the  landlord  held  a  lien  for  which  he  distrained,  the  ap- 
pellant's replevy  of  the  distress  transferred  the  lien  to  her  by 
equitable  subrogations 315 

Same.    Subsequent  and  subordinate  liens. 

The  appellee  as  execution  creditor  holding  a  subordinate  lien  could 
only  have  sold  the  wheat  subject  to  appellant's  lien  for  the  pey- 
ment  of  the  amount  of  rent  discharged  by  replevin 315 

Same.    Bond  to  suspend  execution  for  the  purpose  of  trying  rights  of 
property. 

Appellant's  bond  to  appellee  suspending  his  execution  for  the  pur- 
pose of  trying  the  rights  of  property  bound  her  only  for  the  value 
of  the  wheat  subject  to  the  lien  for  rent 315 

Criminal    law.     Selling    intoxicating    liquor    to    minor.     Landlord's 
liability. 

The  selling  of  liquor  to  a  minor  without  the  written  order 
of  his  parent,  guardian,  etc.,  is  a  personal  offense  by  the 
one  who  actually  sells,  and  does  not  make  the  landlord  liable 
unless  it  can  be  proved  by  sufficient  evidence  that  he  knew  of,  or 
authorized,  or  assented  to  it 624 

Permitting  gaming  in  tavern. 

Where  the  landlord  has  no  knowledge  that  gaming  is  going  on  in  his 
tavern  he  is  not  criminally  responsible 181 
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Forcible  entry  and  detainer.  pagi. 
Appellant  as  tenant  to  one  H.  Hines,  through  his  agent,  had  been  in 
possession  of  land  for  about  twenty  years,  which  possession  had 
never  been  surrendered  to  appellees,  claiming  same,  but  though  at 
one  time  he  seemed  to  conclude  to  rent  of  appellee  or  surrender 
the  place  he  afterward  declined  to  either  rent  or  surrender  or 
vacate  the  premises.  However,  he  did  agree  to  give  appellee  one- 
half  of  the  then  growing  apple  crop,  done  more  for  the  purpose  of 
an  equitable  settlement  rather  than  an  ackn9wledgment  of  ten- 
ancy. Held,  that  this  situation  of  facts  does  not  establish  the 
relation  of  landlord  and  tenant  and  does  not  justify  a  suit  of  for- 
cible entry  and  detainer,  and  judgment  for  same  reversed 601 

Bent.    Lien. 

Landlords  have  a  lien  on  the  produce  of  the  farm,  and  if  sold 

by  the  tenant,  are  entitled  to  the  proceeds  of  the  sale 363 

LARCENY.      * 
Construction. 

A  mare  was  forced  out  of  the  immediate  possession  of  the  owner 
and  escaped  to  the  commons,  and  was  afterward  taken  away  by 
intimidator.    Held,  that  this  was  larceny  and  not  robbery 185 

LEGACY. 
Wills.     Inhibition.     Assignment  of  legacy. 

By  the  terms  of  a  will,  a  legacy  was  made  to  minors,  payable  to 
them  when  they  arrived  at  the  age  of  twenty-one  years,  respec- 
tively, and  concludes  with  the  following  clause :  "  But  in  no 
event  shall  the  mother  of  said  five  last  named  children  inherit 
or  have  any  part  of  said  fund;  but  in  case  any  one  of  the  chil- 
dren dies  before  receiving  the  bequest,  then  those  living  shall 
have  it  in  equal  parts."  Held,  that  this  does  not  prohibit  the 
assignment  by  one  of  said  heirs  to  the 'mother,  of  his  interest, 
after  he  had  become  twenty-one  years  of  age,  the  amount  of  the 
legacy  due  to  him  not  having  been  paid  up  to  the  time  of  said 
assignment 462 

Same. 

No  provision  being  made  in  a  will  to  affect  the  disposition  of  a 
legacy  to  a  minor  after  he  became  of  age,  it  is  held  to  become  the 
property  of  the  legatee  in  fee  simple  and  may  be  disposed  of  at 
that  time  in  any  manner  he  may  prescribe 462 

Executor.     Payment  of  legacy.    Improvident  use. 

The  testator  has  the  right  to  pay  over  to  the  legatee  assets  in  his 
hands.  If  there  is  danger  of  improvident  use  and  waste  of  the 
fund,  the  remaindermen  had  the  right  alone  to  prevent  it 443 
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Borne.    Settlement  with  County  Court.    Fund  held  as  trustee  and  not 

ae  executor.  paqb. 

After  a  settlement  with  the  County  Court  the  executor  holds  funds 
belonging  to  the  estate  as  trustee  and  not  as  executor 443 

Devise  of  an  estate  charged  with  tJie  support  of  another.     Charge  on 
property. 

Where  an  estate  was  devised  to  a  son,  charged  with  the  support 
of  the  testator's  relict  for  life,  the  property  itself  was  charged 
with  this  burden;  in  the  dereliction  of  the  son,  any  other  one 
that  she  might  select  may  discharge  the  duty  and  would  be  en- 
titled to  compensation  therefor,  which  would  be  a  charge  on  the 
property  and  have  a  prior  lien  to  the  son,  his  vendee,  or  any 
execution  purchaser  of  the  property  sold  to  pay  son's  debts 273 

WiUs.  Land  devised  charged  with  legacy.  Bale  to  satisfy  legacy.  Buit 
in  equity.  Infants. 
Dorsey's  will  gave  his  executrix  no  power  to  sell  the  land  charged 
with  her  legacy.  The  only  proper  and  effectual  mode  of  selling 
the  land  to  satisfy  the  charge  was  by  a  suit  in  equity. 
The  infant  owners  of  one-ninth,  undivided,  of  the  land  are  entitled 
to  have  it  allotted  to  them,  as  they  neither  sold  nor  could  sell 
the  land 217 

LEGAL  TENDER. 
Novation.     Gold  and  silver. 

There  cannot  be  a  novation  of  contract,  because  nothing  but  gold 
and  silver  coin  can  be  made  legal  tender.  Neither  can  a  cred- 
itor claim  a  novation,  where  he  does  not  in  a  reasonable  time 
offer  to  perform  the  contract 504 

Obligations  to  pay  money.    United  Btates  treasury  notes. 

A  creditor  holding  the  obligation  of  a  debtor  to  pay  in  dollars 
cannot  be  legally  compelled  to  accept  United  States  Treasury 
notes  in  payment  of  his  debt 7 

LEGISLATURE. 
(void  acts  or.) 
Citizenship.     Expatriation.    Blander.     Void  act  of  the  Legislature. 

It  is  not  slander  to  charge  that  one  has  falsely  taken  an  oath  pre- 
scribed by  an  unconstitutional  and  void  act  of  the  Legislature. 

The  act  known  as  the  "  Expatriation  Act,"  approved  March  16, 
1862,  was  imconstitutional. 

A  citizen  may,  with  the  consent  of  his  State,  express  or  presumed, 
expatriate  himself,  but  no  mere  act  of  State  legislation  can 
per  se  denationalize  him  without  his  concurrence. 

Such  compulsive  excision  is  a  heavy  punishment,  which  cannot  be 
inflicted  without  judicial  conviction  of  some  crime  or  act,  de- 
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nounced  by  legislation  as  a  forfeiture  of  citizenship,  any  more 
than  a  bill  of  attainer  without  judicial  conviction  can  constitu- 
tionally punish  a  citizen. 

Whether  a  citizen  has  been  guilty  of  an  offense  involving  the  for- 
feiture of  his  right  to  vote  is  necessarily  a  judicial  question 
which  can  be  constitutionally  decided  by  the  judiciary  on  a  full 
and  fair  trial  on  an  indictment  or  a  presentment,  but  cannot  be 
rightfully  adjudged  collaterally  or  incidentally  by  the  officers 
of  the  election.  Nor  can  a  test  oath  be  constitutionally  required 
in  such  a  case,  nor  the  refusal  to  take  it  be  deemed  a  judicial 
trial  and  conviction,  of  the  imputed  offense. 

A  legislative  act  cannot  make  voluntary  rebellion  involuntary  ex- 
patriation          100 

LEVY. 

Levy  of  execution.     Indemnifying  bond. 

An  officer  may  require  an  indemnifying  bond  before  he  levies  an 
execution,  and  unless  he  does  so  and  notifies  the  execution  plain- 
tiff that  he  desires  such  bond  it  is  his  duty  to  levy,  and  he  may 
waive  such  bond  until  he  does  levy  or  entirely  if  he  desires,  and 
the  deputy  may  do  this  as  well  as  the  sheriff 259 

Eaecution.     Venditioni  exponas. 

Had  the  execution  been  so  levied  on  Joe,  as  to  authorize  a  sale,  the 
venditioni  exponas  addressed  to  a  sheriff  of  a  different  county 
did  not  authorize  the  caption  or  sale  of  Joe  after  he  had  gone  to 
Montgomery  county  from  Fleming,  where  the  levy  purported  to 
have  been  made;  the  only  legal  process  to  take  and  sell  by  exe- 
cution was  a  new  fi.  fa.  to  Montgomery  county 254 

Same.    Refusal  to  surrender  Joe, 

If  either  of  the  appellants  refused  to  surrender  Joe  to  be  sold  by 
the  sheriff  of  Montgomery  county  under  the  venditioni  etsponas 
he  violated  no  law 254 

Void  execution  sale. 

The  levy  of  an  execution  by  a  jailer  when  it  is  directed  to  the 
sheriff  is  void 298 

Same. 

The  venditioni  exponas  directing  the  sheriff  to  sell  the  property 

illegally  levied  on  by  the  jailer  was  also  illegal 298 

Assignment.    Sale  after  return  day  of  property  levied  on  before  return. 
Attachment, 

The  surrender  of  land  to  the  sheriff  to  be  sold  to  satisfy  an  exe- 
cution which  had  been  returned  "  no  property  found,"  where  the 
creditor  has  only  an  equitable  interest  in  the  land,  will  not 
operate  as  an  assignment  under  the  statute 611 
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Venditiani  exponas,  paqi. 

Where  a  sheriff  levies  an  execution  on  property  before  the  return 

day,  he  may  sell  it  afterward  without  a  venditioni  exponas 611 

LICENSE. 

(TO  ENTEB   LAND.) 

Actions. 

A  license  from  a  stranger  to  enter  on  land  is  not  a  cause  of  action 
against  the  actual  occupant  but  is  only  matter  of  defense 
against  an  action  for  having  entered 328 

LIEN. 

Assignment  for  benefit  of  creditors  and  purchase  money  on  property 
conveyed  in  trust.  Prior  liens.  Pleadings.  Cross-petition. 
Blending  proceeds  of  land  and  personal  property. 

The  trustee  brought  this  suit  in  equity  to  have  the  trust  settled, 
making  all  the  creditors  defendants,  and  appellant  and  wife  filed 
their  answer  and  cros8>petition,  insisting  that  they  have  a  prior 
lien  on  the  land  conveyed  in  trust  for  their  debts,  by  reason  of  a 
purchase-money  claim. 

The  appellant's  answer  and  cross-petition  did  not  allege  that  the 
same  real  estate  conveyed  by  his  deed  was  embraced  in  the  deed 
of  trust.  Held,  that  without  such  allegations  appellant's  claim 
to  a  prior  lien  cannot  be  sustained 86 

Attachment  of  distributee's  share  of  father's  estate.  Priority  of  liens 
between  attaching  creditors  and  administrator.  Principle  of 
retainer. 

Where  the  whole  estate  of  the  intestate  is  in  the  hands  of  the 
court's  receiver,  an  administrator  of  the  estate  cannot  retain  out 
of  the  fund  an  amount  owing  him  by  one  of  the  distributees, 
because  the  same  was  not  in  his  hands.  And  the  principle  of 
retainer  does  not  apply 474 

Bame. 

An  attaching  creditor  of  the  distributee,  by  reason  of  his  attach- 
ment before  allotment,  would  have  a  prior  lien 474 

Attachment.     Lien  for  rent.    Proof.    Priority  of  liens. 

Where,  under  an  attaching  creditor's  demand  for  rent,  the  produce 
of  the  farm  and  other  personal  estate  on  the  premises,  on  which, 
under  the  warrant,  he  had  an  exclusive  lien,  were  suflScient  to 
satisfy  the  same,  the  court  did  not  err  in  applying  so  much  of 
the  proceeds  thereof  as  was  necessary  to  discharge  the  attach- 
ment debt  466 
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Consideration. 

The  failure  to  state  on  the  face  of  a  note  a  consideration  im- 
porting a  lien  implies  either  that  there  was  no  such  considera- 
tion or  that,  if  a  lien  existed,  it  was  thereby  waived 77 

Same.    Creditor. 

An  attaching  creditor  has  no  lien  on  a  fund  derived  from  the  sale 
of  a  debtor's  property,  unless  it  is  derived  from  a  sale  of  prop- 
erty on  which  his  attachment  had  been  levied 466 

Mortgage  on  stock  of  goods.    Property. 

When  all  the  original  stock  on  which  a  mortgage  was  given  had 
been  sold  the  lien  created  by  the  mortgage  was  gone,  as  the  stock 
purchased  after  the  mortgage  was  not  subject  to  it»  because  a 
man  cannot  legally  sell  or  convey  property  to  which  he  has  no 
title 259 

Railroads.    Right  of  way.    Use.    Liability  of  new  corporation. 

Appellee  sold  a  right  of  way  over  his  land  to  the  railroad  corpora- 
tion for  $200,  payable  in  two  installments.  He  failed  to  collect 
the  amount  so  due,  and  the  company's  property,  bonds,  etc.,  were 
sold  by  order  of  court,  and  purchased  by  appellants,  a  new  cor- 
poration, organized  under  a  new  charter  or  act  of  the  Legisla- 
ture. Held,  that  the  new  organization  cannot  be  made  liable  for 
the  debts  of  the  first  organization,  never  having  assumed  any 
of  its  obligations 618 

Same.     Vendor's  lien.    Easement. 

The  vendor  having  sold  only  an  easement,  the  legal  title  to  the 
land  being  still  vested  in  himself,  he  cannot  subject  the  land  to 
a  vendor's  lien 618 

Lien  for  purchase  money. 

In  order  to  retain  a  lien  on  land  for  purchase  money,  proper  and 

apt  words  must  be  used  in  the  deed  for  that  purpose 491 

Statutory  provisions. 

The  allegations  of  a  petition,  which  are  verified  by  oath  and  which 
are  sufiicient  to  authorize  an  attachment,  creates  a  lien  by  stat- 
ute from  the  time  of  the  arrest  of  a  defendant  for  robbery  of 
the  efifects  of  appellant,  and  he  could  prosecute  a  civil  action  to 
enforce  the  lien 436 

Suit  to  enforce  lien  for  purchase  money  on  land.  Necessary  parties. 
The  legal  title  to  the  land  never  having  been  in  decedent  and  the 
equity  which  descended  to  his  heirs  having  been  sold,  in  a  suit 
to  settle  his  estate  his  widow  and  heirs  had  nothing  to  lose  or 
gain  on  the  result  of  the  suit  to  enforce  the  purchase-money 
lien  on  the  land,  and  were,  therefore,  not  necessary  parties 
thereto 470 
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Land.    Suit  to  enforce  purchase-money  lien.    Loss  of  party  by  superior 

title.    Damage.     Cost.    Credit.  paoi. 

Appellees  sued  appellant  to  enforce  the  collection  of  a  balance  due 
on  the  purchase  price  of  land.  The  appellant  pleaded  that  the 
land  was  conveyed  to  him  with  covenants  of  general  warranty, 
that  at  the  date  of  the  conveyance  about  1%  acres  were  in  the 
adverse  possession  of  another  for  which  he  had  brought  suit  and 
was  defeated  by  a  superior  title,  that  he  was  at  considerable 
cost  and  trouble  prosecuting  said  suit,  that  chi  account  of  the 
peculiar  situation  of  the  land  lost  he  was  damaged  in  the  sum 
of  $400,  which  was  set  up  by  way  of  county  claim.  The  appellee 
admitted  the  suit  and  the  loss  of  the  laud,  but  denied  the  dam- 
ages. Held,  that  appellant  had  a  right  to  a  credit,  not  only  for 
the  fair  value  of  the  land  which  he  failed  to  recover,  considering 
the  relative  value  of  the  land  lost,  to  the  residue  of  the  fact, 
and  the  cost  adjudged  against  him  in  the  suit  to  recover  the 
land 529 

Landlord.    Tenant,    Rent, 

Landlords  have  a  lien  on  the  produce  of  the  farm,  and  if  sold  by 
the  tenant,  are  entitled  to  the  proceeds  of  the  sale 363 

LIFE  ESTATE. 
Deed  of  trust.     Notice  to  remaindermen. 

The  recording  of  a  deed  of  trust,  conveying  a  life  estate,  is  con- 
structive notice  to  remaindermen  and  will  not  be  abrogated  after 

being  acted  on  for  nine  years  without  objection 443 

Wills.  Devise.  Land.  Estate  tail  converted  to  fee-simple  title.  Life 
estate  by  the  curtesy. 
This  devise  created  an  estate  tail  as  defined  by  the  common  law, 
and  by  the  eighth  section  of  chapter  80  of  the  Revised  Statutes 
estates  tail  are  converted  into  fee-simple  estates.  On  the  death 
of  the  legatee,  the  land  in  controversy  descended  to  her  heir  sub- 
ject to  the  life  estate  of  the  appellee 88 

Vendible  interest. 

The  remainder  after  a  life  estate  is  a  vendible  interest,  however 
remote  and  contingent 304 

LIMITATIONS. 
Title  bond.    Eviction.    Warranty. 

A.  purchased  of  B.  certain  lands  upon  which  B.  had  given  a  mort- 
gage, a  payment  having  b^n  made  to  B.  by  A.  B.  executes  a 
bond  for  title  to  indemnify  A.  against  eviction  under  the  mort- 
gage and  to  convey  the  land  upon  payment  of  the  mortgage  debt. 
The  mortgage  was  never  paid  and  A.  was  evicted.  Heldy  that, 
as  there  was  no  breach  of  the  bond,  the  Statute  of  Limitations 
did  not  begin  to  run  until  after  the  eviction .*        49 
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Wills,     Contingent  devisee.  paqb. 

The  devisee  is  entitled  to  the  land  when  he  pays  the  debt,  which 

the  testator  prescribes  as  an  indispensable  condition  to  his  title. 
No  statutory  limitation  can  relieve  a  devisee  of  the  liability  upon 

which  his  title  depends 365 

Deed.     Title, 

There  can  be  no  valid  objection  to  title  conveyed  by  husband  and 
wife  where  a  deed  to  same  was  properly  acknowledged  and  lodged 
for  record  more  than  twenty  years  before  the  beginning  of  this, 
action 75 

Oaming. 

A  prosecution  for  committing  gaming  in  defendant's  house  is  sub- 
ject to  the  limitation  of  five  years  and  one  year  after  the  com- 
mission of  the  offense 215 

Venue,    Failure  of  proof. 

The  Commonwealth  failed  to  prove  that  the  offense  was  committed 

in  the  county  of  Marion,  which  was  essential  to  recover 215 

Partition  of  land.    Presumption  as  to  deed.    Innocent  purchasers. 

After  an  acquiescence  of  twenty- eight  years  in  a  partition  of  land, 
and  each  party  taking  and  controlling  the  portion  assigned  him, 
and  after  innocent  parties  have  become  involved  in  the  title,  it 
will  be  presumed  that  the  parties  made  deeds  to  each  other ....         74 

Biatute. 

The  Statute  of  1856  does  not  denounce  the  transfer  of  property  in 
contemplation  of  solvency  as  fraudulent,  and,  therefore,  requires 
a  creditor  to  claim  the  benefit  of  a  transfer  within  six  months 
from  the  delivery  of  the  property  or  the  recording  of  the  transfer.         60 

LIQUOR  LICENSE. 

Description  of  plaice.    Sufficiency  of.    Privilege  not  confined  to  particu- 
lar house.     Tavern. 

A  license  to  keep  a  tavern  on  a  farm  sufficiently  designates  the 
place  and  does  not  confine  the  privilege  to  any  particular  house, 
but  only  requires  that  it  should  be  within  the  limits  of  the  farm: 

A  license  to  keep  a  tavern  in  a  town  sufficiently  specified  the 
place  and  operated  as  a  personal  franchise  coextensively  with 
the  boundary  of  the  town  and  as  locomotive  as  the  grantee  him- 
self, and  would  authorize  the  keeping  of  a  tavern  and  the  re- 
tailing of  liquors  in  any  house  in  that  town 3^1 

LIS  PENDENS. 
Construction. 

Actual  service  must  be  had  to  constitute  lis  pendens 377 
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LOTTERY. 
Criminal  law.     Setting  up  lottery.     Indictment.     Constitutionality  of 

<*C^  PAOH. 

Tlie  offense  charged  in  the  indictment  is  the  setting  up,  promoting, 

and  managing  a  lottery  for  money,  etc.,  which  is  sufficient 585 

Constitutionality. 

In  view  of  the  very  large  discretion  given  to  the  court  and  jury, 
the  act  is  not  within  the  inhibition  of  section  17,  of  article  13 
of  the  Constitution 686 

LUNATIC. 
Resulting  trust.  Purchase  of  lands  by  one  appointed  committee  of 
lunatic. 
A.  was  appointed  by  the  court  committee  of  John  Hornback,  a 
lunatic,  and  purchaser  of  B.  lands,  using  money  derived  from  a 
sale  of  lands  of  the  lunatic  made  two  years  before  he  was  so 
adjudged.  The  land  purchased  of  B.  was  in  the  name  of  A.,  and 
deed  made  accordingly.  Held  that  though  A.  as  committee  of  the 
lunatic  was  bound  to  receive  the  estate  and  manage  same  ad- 
vantageously, applying  the  income,  if  sufficient  for  the  purpose,  to 
the  support  and  maintenance  of  the  lunatic,  it  would  not  be 
his  duty  to  invest  it  in  real  estate,  and  if  used  in  paying  for 
land  purchased  for  his  own  use  and  in  his  own  name,  a  trust 
would  not  by  the  use  of  the  money  in  that  way  result  to  the 
lunatic ; 596 

Same, 

One  appointed  a  committee  for  handling  the  estate  of  a  lunatic 
cannot  escape  liability  for  such  property  as  may  come  into  his 
hands  as  such  committee,  on  the  ground  that  the  adjudged  lunatic 
was  sane  and  capable  of  managing  his  own  affairs 596 

MARRIED  WOMEN. 

Bona  fide  payment.    Protection. 

A  married  woman  will  be  protected  to  the  amount  which  she  has 
bonafidely  paid  out  of  her  own  estate  on  land  purchased  by 
husband 449 

Surrender  of  deed  does  not  direst  her  of  title.  Subsequent  purchaser. 
Notice. 
The  deed  of  Ben  Hardin  to  his  daughter  passed  the  legal  title  to 
her,  and  was  binding  between  the  parties.  A  subsequent  pur- 
chaser or  creditor,  without  notice,  might  avoid  it.  The  statement 
in  the  aftermade  deed  by  said  Hardin  to  the  husband  of  his 
daughter,  that  "  the  land  herein  conveyed  is  the  same  property 
given  to  my  daughter "  was  sufficient  to  put  subsequent  pur- 
chasers on  the  inquiry  as  to  the  title.  The  mere  surrender  of  a 
deed  does  not  divest  a  married  woman  of  her  title  to  land 546 
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Widow's  verbal  contract  to  relinquish  dotcer  not  binding.     Return  of 

consideration.    Special  verdict.  pagk. 
A  married  woman  is  not  bound  by  her  verbal  contract  to  relin- 
quish her  dower,  but  had  a  right  to  abandon  it 97 

Same. 

No  title  to  the  property  paid  her  in  consideration  of  her  relin- 
quishment vested  in  her.  She  had  no  right  to  abandon  the  con- 
tract and  still  claim  the  property 07 

MENTAL  INCAPACITY. 
Conveyance  of  land. 

From  the  palpable  unreasonableness  of  appellant's  conveyance  with- 
out consideration,  whereby  he  left  himself  homeless,  it  will  be  in- 
ferred that  he  did  not  understand  the  legal  effect  of  the  con- 
veyance, and  did  not  know  the  essential  difference  between  a  will 
and  a  deed 98 

MILITARY  ORDER. 
Liability  for  taking  property  under  military  order. 

An  order  for  confiscation  of  property  must  be  produced  as  a  defense, 

if  sought  to  be  available  as  justification 177 

Robbery     By  military  order. 

A  defendant  was  not  legally  responsible  for  taking  a  horse  when 

done  in  obedience  to  the  order  of  his  military  commander 183 

MINORS. 

Parent  and  child.     Insolvent  father  may  provide  reasonable  education 
and  maintenance  for  a  minor  child.    Attachment, 

Conceding  that  an  insolvent  parent  may  provide  reasonable  educa- 
tion and  maintenance  for  his  minor  children,  according  to  their 
station  in  life,  and  that  money  advanced  for  such  purpose  could 
not  be  attached  by  his  creditor,  held,  that  the  amount  set  apart 
by  Clark  for  the  education  and  maintenance  of  his  daughters 
was  unreasonable  and  w^holly  incompatible  with  the  rights  of  his 
creditors,  luder  the  circumstances  connected  with  this  case 599 

Minor  defendants.  Entry  of  appearance  by  attorney.  Guardian  ad 
litem. 
The  appearance  of  a  minor  defendant  cannot  be  entered  by  attor- 
ney. Such  must  be  summoned  and  then  it  is  the  duty  of  the 
court,  as  the  friend  of  infants,  to  see  that  a  guardian  be  ap- 
pointed who  must  have  an  opportunity  to  defend 620 
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"Neat  friend.    Defense,  faob. 

A  next  friend  cannot  defend  for  minor  children ;  none  but  a  guard- 
ian can  do  this 444 

Binding  of  minora.    Summons  of  parent  or  next  friend. 

Where  an  order  binding  out  a  minor  or  poor  children  unable  to 
care  for  themselves  does  not  show  a  summons  for  the  parent  or 
next  friend,  or  person  with  whom  they  resided,  to  appear  and 
show  cause  why  said  order  is  not  made  of  full  force  and  effect, 
it  will  be  vacated  and  annulled 437 

MISDEMEANOR. 
Appeal.    Time  in  tchich  to  file  record.    Dismissal, 

In  a  prosecution  for  a  misdemeanor,  an  appeal  cannot  be  main- 
tained unless  the  record  is  lodged  in  the  office  of  the  clerk  of  the 
Court  of  Appeals  within  sixty  days  after  the  judgment  is 
rendered 445 

Criminal  law.    Sureties  on  bond.    Liability  for  fine  and  costs.    Recog- 
nizance. 

In  misdemeanor  cases,  the  object  in  requiring  bail,  being  to  secure 
the  performance  of  any  judgment  which  may  be  rendered  against 
the  offender,  it  is  error  to  render  judgment  for  an  amount  greater 
than  the  fine  imposed,  and  costs  of  court,  not  exceeding  the 
amount  of  the  recognizance.  And  the  court  may  order  any  money 
deposited  agreeably  in  the  line  of  such  bail,  to  be  applied  to  the 
payment  of  such  fine  and  costs 423 

MISNOMER, 
Pleadings,    Reply. 

Where  the  parties  litigate  a  question  raised  by  a  document  mis- 
styled  "  Reply  *'  and  it  was  with  the  other  papers  on  the  trial,  it 
is  a  part  of  the  record  though  not  marked  filed 536 

MISPRISION. 
Terms  of  court  changed  by  law.    Default  judgment.    Clerical  misprision. 

The  regular  term  of  the  Marion  Circuit  Court  commenced  on  the 
fourth  Monday  in  February,  1866,  and  the  appellant  was  served 
with  process  on  the  third  day  of  said  month.  By  an  act  of  the 
Legislature  the  term  was  changed  to  begin  on  the  third  Monday 
instead  of  the  fourth. 

The  court  began  in  conformity  to  said  act  and,  the  appellant 
having  failed  to  make  defense,  judgment  was  rendered  against 
him  for  the  amount  of  the  claim. 

The  act  supra  was  not  intended  to  deprive  parties  of  any  pre- 
existing rights,  and  the  appellant  not  having  been  summoned 
twenty  days  before  the  third  Monday  in  February,  the  judgment 
was  rendered  before  the  cause  stood  for  trial,  and  was,  therefore, 
according  to  section  578  of  the  Civil  Code,  a  clerical  misprision.         69 
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MISTAKES. 
Writing,  pagb- 

Where  the  execution  of  a  writing  is  admitted,  and  the  defendant 
relies  on  a  mistake,  the  allegation  of  the  answer  stood  contro- 
verted, and  the  affirmative  was  on  him 368 

Mutual  mistake.    Consideration.    Peremptory  instruction. 

Money  paid  hj  one  party  to  another  under  a  mutual  mistake  is 
held  to  have  been  paid  without  consideration  and  should  be  re- 
funded, and  a  peremptory  instruction  should  not  be  given  for 
defendants 589 

Purchase  of  land.    Written  contract.    Mistake  of  draftsman.    Emdence. 

Where  a  draftsman  makes  a  mistake  in  reducing  a  contract  for 
the  purchase  of  land  to  writing,  his  evidence  is  competent  to 
establish  that  fact 528 

MORTGAGES. 
Contemporaneous  to  debt. 

The  mortgage  by  Noble  to  Chenault  was  contemporaneous  to  his 
becoming  Chenault's  debtor,  and,  therefore,  within  the  exception 
of  the  Statutes  of  1866 61 

Insolvency.    Statutes  of  1856. 

A  mortgage  not  made  in  contemplation  of  insolvency  and  without 
a  design  to  prefer  some  creditors  to  the  exclusion  of  others  does 
not  come  within  the  provision  of  the  acts  of  1856 13 

Purchase  of  property  on  which  there  is  a  mortgage.    Deferred  payment 
to  extinguish  mortgage. 

Where  a  vendee  purchases  property,  on  which  there  is  a  mortgage, 
and  executes  his  note  to  the  vendor  for  part  of  the  purchase 
price,  it  is  his  duty  to  apply  the  deferred  payment  to  the  extin- 
guishment of  the  mortgage,  notwithstanding  the  vendor  has  exe- 
cuted to  him  a  bond  to  hold  him  harmless  against  said  mortgage ; 
therefore,  he  is  not  entitled  to  consequential  damages  by  reason 
of  the  foreclosure  of  the  mortgage 472 

Mortgage  on  stock  of  goods.    Lien.    Property. 

When  all  the  original  stock  on  which  a  mortgage  was  given  had 
been  sold  the  lien  created  by  the  mortgage  was  gone,  as  the  stock 
purchased  after  the  mortgage  was  not  subject  to  it,  because  a 
man  cannot  legally  sell  or  convey  property  to  which  he  has  no 
title * 259 
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Sale,  mortgage,  or  lien  to  secure  one  creditor  to  the  ewclusion  of  another. 

Insolvency.  paqb. 

The  Statute  of  1856  declares  equality  between  creditors  generally, 
and  it  makes  a  sale,  mortgage,  or  lien  to  secure  one  creditor  to 
the  exclusion  of  others,  when  so  made  by  the  debtor  in  contem- 
plation of  insolvency  and  with  a  view  of  preference,  to  inure  to 
the  benefit  of  all 50 

Deed  of  trust. 

To  constitute  a  mortgage  or  deed  of  trust  the  right  of  property 
must  be  changed  and  the  title  vested  in  the  grantee  or  vendee.      348 

Deed  of  trust.    Life  estate.    Notice  to  remaindermen. 

The  recording  of  a  deed  of  trust,  conveying  a  life  estate,  is  con- 
structive notice  to  remaindermen  and  will  not  be  abrogated  after 
being  acted  on  for  nine  years  without  objection 443 

Deeds  of  trust.    Uncertainty  of  description.    Construction. 

A  trust  deed  contained  the  following  wording,  in  reference  to  per- 
sonal property  conveyed  therein  "  All  my  personal  property,  con- 
sisting of  all  the  stock  of  horses,  cattle,  sheep  and  hogs,''  and 
**  all  his  farming  utensils  of  every  kind  and  description  except 
such  property  as  is  exempt  by  law  from  execution."  Held,  that 
this  does  not  convey  any  personalty  except  as  actually  described 
by  wording  in  the  instrument,  and  does  not  cover  all  the  per- 
sonal property  of  the  mortgagor 511 

Same. 

The  wording  of  a  trust  deed  which  contains  ''all  the  personal 
property,"  "  consisting  of/'  is  held  to  limit  and  define  the  kind 
of  personalty  conveyed  and  transfers  all  of  each  class  named 
thereafter  as  constituting  the  personal  property  to  be  embraced 
in  the  deed 511 

Deed  of  trust.    Sale  of  trust  property. 

Where  a  sale  of  trust  property  is  necessary  to  pay  the  debts  a 
trustee  has  the  right  to  determine  what  description  of  property 
shall  be  sold,  and  it  is  not  necessary  that  the  deed  should  in 
express  terms  direct  a  sale  to  be  made 139 

Same.    Trustee.    Aid  of  the  cha/noellor. 

The  trustee  could,  without  the  aid  of  the  chancelldr,  pass  title  to 
the  land  to  the  purchaser 139 

Recording  deed  of  trust.     Actual  and  constructive  notice.    Attachment, 
An  attachment  will  not  be  sustained  where  the  attaching  creditor 
had  actual  notice  of  the  assignment  before  suing  out  the  attach- 
ment.    The  deed  of  assignment  is  sufficient  notwithstanding  the 

instrument  was  neither  acknowledged  nor  recorded 533 

49 


770  Ini>ex. 

Deed  of  trust  for  payment  of  debts.     Sale  hy  trustee.     Chrantor  must 

join.    Application  of  the  proceeds.  paos. 

Where  the  grantor  in  a  deed  of  trust  for  the  payment  of  debts 
joins  with  the  trustee  in  a  conveyance  the  title  is  vested  in  the 
purchaser  unincumbered  by  the  claim  of  creditors^  and  without 
responsibility  on  him  or  charge  on  the  land  for  the  application 
of  the  proceeds  of  the  sale • 

MOTIONS. 

Motion  for  new  trial  suspends  judgment. 

A  motion  for  a  new  trial  suspends  the  judgment  and  thereupon, 
not  being  in  force  as  an  absolute  judgment  before  it  was  de- 
stroyed, ought  not  to  be  so  entered  as  to  make  it  absolute S6 

Motion  for  new  trial  after  ewpiration  of  term. 

Where  appellant's  motion  to  set  aside  a  judgment  is  made  two 
months  after  the  term  at  which  it  was  rendered^  the  chancellor 
had  no  power  to  reopen  the  case 68 

Motion  to  qiMsh  sale  of  lands.    Statutory  provisions. 

A  motion  made  to  set  aside  the  sale  of  lands,  for  irregularity  in 
the  acts  of  the  officers  of  the  court,  is  not  restricted  to  the  time 
prescribed  in  chapter  36,  Rev.  Stat.  (1  Stanton,  490),  which 
provides  that  "  sales  made  under  execution  by  fraud,  cavil,  or 
colliision  may  be  set  aside  on  the  motion  of  the  person  aggrieved 
or  by  bill  in  equity.  If  by  motion,  it  must  be  commenced  within 
one  year  frmn  the  sale."  In  the  absence  of  fraud,  cavil,  or  collu- 
sion this  section  would  not  apply 41S 

MUTUAL  PROMISES. 
Statutes  of  fraud. 

Mutual  promises  do  not  have  to  be  in  writing  in  order  to  make 
them  obligatory  on  the  parties 172 

Same. 

In  order  to  uphold  a  mutual  promise  it  is  not  necessary  that  a 
consideration  shall  pass  from  the  promisee  to  a  promisor;  it  is 
sufficient  if  the  promisee  parts  with  property  or  suffers  some 
loss  or  prejudice 172 

NEGLIGENCE. 

Express  company.    Responsibility  for  goods  take»  by  robbers.    Reason^ 
able  time  to  deliver.    Offer  to  deliver. 

Where  an  Express  Company  has  reasonable  time  to  deliver  goods 
or  a  reasonable  time  to  offer  to  deliver  them  they  are  responsible 
for  the  value  of  the  goods  lost  by  the  reason  of  being  taken  by 
robbers 296 
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NEW   TRIAL. 
Affidavit,  pagb. 

The  application  for  a  new  trial  was  based  upon  the  affidavit  of  the 
administrator  of  discovery  of  evidence,  and  on  the  statements 
of  the  petition  denying  the  cause  of  action  and  the  consequent 
ignorance  of  the  administrator  as  to  the  defense,  and  upon  affida- 
vits to  facts  known  by  the  affiant  and  provable,  which  tends 
strongly  to  disprove  the  cause  of  action,  and  which  might  liave 
influenced  the  verdict.  Held,  that  the  grounds  for  a  new  trial 
were  sufficient 189 

Award  of  arbUrator$,    yotice. 

An  appeal  from  an  award  of  arbitrators  operates  as  notice  thereof, 
and  the  service  of  a  copy  on  him  is  thereby  dispensed  with,  even 
though  such  an  award  was  not  made  out  and  returned  and 
copies  delivered  ten  days  before  the  term  of  court  at  which 
judgment  is  rendered 184 

Defective  petition.    Demurrer,    Amended  petition,    BiU  of  exceptions. 

The  only  averment  in  the  petition  is  "  that  Wilson  had  prepared 
for  the  defense  of  the  suit  by  summoning  witnesses  by  whom 
he  could  have  established  a  defense."  It  was  not  stated  that 
they  could  establish  a  defense  if  a  new  trial  should  be  awarded. 
Held,  that  unless  the  facts  had  been  stated  in  the  petition,  which 
appellant  believed  that  witnesses  would  prove,  so  as  to  enable 
the  court  to  adjudge  of  the  materiality  of  the  evidence,  a  new 
trial  should  not  be  awarded 537 

Amended  petition.    Bill  of  exceptions. 

In  the  absence  of  a  bill  of  exceptions  incorporating  an  amended 
petition,  this  court  will  presume  that  the  court  below  deciHed 
correctly  in  refusing  to  perpiit  it  to  be  filed 537 

Contracts.    Evidence. 

A  new  trial  will  be  granted  where  from  a  preponderance  of  the 
evidence  it  is  shown  that  the  verdict  was  palpably  erroneous  in 
matters  ex  contraotu 607 

Bame. 

A.  contracts  to  sell  B.  seven  hogsheads  of  tobacco,  six  of  which 
were  to  be  good  leaf  tobacco  and  one  to  contain  lugs.  In  a  'suit 
for  breach  of  the  contract  plaintiff  proves  that  there  wa.s  thr^ 
hi^heads  of  lugs,  which  was  denied  by  defendant,  but  the  wit- 
nesses of  defendant  did  not  purport  to  show  that  the  particular 
tobacco  they  saw  in  defendant's  bam  was  put  into  hogsheads 
and  delivered  to  plaintiffs,  nor  did  they  see  it  delivered  at  the 
depot  for  shipment.  Held,  that  such  testimony  could  not  sustain 
a  general  denial  of  breach  of  contract  as  shown  by  answer 
of  defendant 607 
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Conflicting  evidence.  paos. 

Where  the  evidence  is  conflicting,  the  court  will  not  get  aside  the 
verdict  of  the  jury  and  award  a  new  trial 367 

Ocieualty.    Misfortune.    Petition.    Valid  defense.    Anstoer,    Demurrer, 
Negligence  of  counsel. 

The  failure  of  counsel  to  put  in  a  defense  (no  doubt  resulting 
from  casualty  or  accident),  where  it  is  not  alleged  that  appel- 
lants or  their  counsel  were  unavoidably  prevented  from  making 
a  defense,  will  not  warrant  a  reversal 90 

NegUgenoe  of  counsel  and  client. 

Kegligence  of  counsel  is  no  grounds  for  a  new  trial,  and,  more- 
over, when  the  appellant  absents  himself  on  his  own  private 
business  from  the  trial,  he  is  as  negligent  as  his  attorney 68 

Judgment.    Motion  for  new  trial.    Surprise. 

Whenever  by  the  default  of  the  plaintiff  or  other  cause  of  sur- 
prise to  the  defendant,  which  he  could  not  by  ordinary  prudence 
have  discovered  and  avoided,  the  presumption  is  strong  that  an 
unjust  judgment  has  been  rendered  and  the  court  on  application 
made  at  the  same  term,  within  the  exercise  of  a  sound  and  just 
discretion,  will  set  aside  the  judgment  and  permit  defense  to  be 
mado,  if  a  sufficient  defense  be  disclosed. 

Plaintiff  by  agreement  with  defendant  proposed  and  conditionally 
entered  into  an  agreement  to  comprise  his  claim  upon  the  execu- 
tion and  delivery  by  defendant  of  three  notes  of  $5(^  each  with 
a  mortgage  to  secure  them  on  the  property  attached.  The  notes 
and  mortgage  were  executed  and  delivered  by  defendant,  and 
plaintiff  did  not  return  them  during  the  term  of  court,  but  pro- 
ceeded with  the  action  and  took  judgment  by  default:  Held, 
that  such  condition  of  facts  will  justify,  upon  proper  motion 
and  affidavit,  the  setting  aside  of  the  judgment  and  defendant 
allowed  to  defend  the  action 619 

Motion  for  new  trial  after  expiration  of  term. 

Where  appellant's  motion  to  set  aside  a  judgment  is  made  two 
months  after  the  term  at  which  it  was  rendered,  the  chancellor 
had  no  power  to  reopen  the  case 68 

Waiver  of.    Exceptions  to  ruling  of  court. 

In  order  for  the  appellant  to  avail  himself  on  appeal  of  errors 
committed  in  the  lower  court  in  refusing  to  allow  counsel  to  com- 
ment on  the  answers  of  defendant  to  the  jury,  such  errors 
must  be  embraced  in  a  written  application  for  a  new  trial  at  the 
time  of  making  the  motion.     Section  372,  Civil  Code 620 
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Buit  in  equity.  paob. 

In  a  suit  in  equity  to  vacate  a  judgment  rendered  by  default,  the 
averments  of  the  petition  must  bring  the  case  within  the  re- 
visory powers  of  the  court  as  limited  and  defined  by  section 
579  of  the  Civil  Code  of  Practice,  and  where  the  facts  alleged  do 
not  constitute  any  one  of  the  grounds  prescribed  by  said  section  a 
judgment  which  is  sought  to  be  vacated  or  modified  thereby 
will  not  be  disturbed 80 

Tfetoly -discovered  evidence,  ' 

Newly-discovered  evidence  of  accumulative  nature,  which  could  have 
been  discovered  by  ordinary  diligence,  is  not  sufficient  to  entitle 
the  appellee  to  a  new  trial 259 

Conflicting  evidence.    Proper  instrwstions.    Mistakes   and  injudicious 

finding  of  jury,  j 

Where  the  evidence  was  strangely  conflicting  upon  a  question  in- 
volving the  issue  of  fact  and  fairly  presented  by  proper  instruc-  .  t 
tions  for  appellants,  none  being  asked  by  appellee,  the  appellate 
court  cannot  interpose  and  set  aside  the  finding  of  the  jury  after 
the  court  below  refused  to  do  so,  without  overturning  a  doctrine 
and  departing  from  a  principle  thoroughly  settled  with  this 
court  and  the  courts  of  other  states 479 

Tfeivly-discovered  evidence. 

The  newly-discovered  testimony  was  parol  and  was  to  the  only 
point  litigated  on  the  trial,  and  consisted  of  statements  made 
by  the  party  on  his  examination  as  a  witness  on  a  public  trial, 
and  was  thereby  rendered  less  difficult  to  discover 616 

Evidence.    Preponderance  of.    Reversal. 

A  mere  preponderance  of  evidence  on  the  side  of  the  appellant 
cannot  be  available  in  this  court  for  reversal  when  the  court 
below  had  refused  a  new  trial  wi  that  ground 332 

Preponderance  of  evidence  against  verdict. 

Where  the  preponderance  of  the  evidence  is  decidedly  against  a 
verdict,  it  should  be  set  aside  and  a  new  trial  granted 79 

Verdict  contrary  to  evidence. 

This  court  cannot  interpose  and  award  a  new  trial  after  the  same 
was  refused  by  the  court  below  on  the  grounds  that  the  verdict 
was  contrary  to  the  evidence 211 

Verdict  against  the  evidence. 

There  being  no  evidence  to  sustain  plaintiff's  right  of  action  a  juiy 
should  have  found  for  the  defendant;  therefore,  the  court  should 
have  awarded  the  appellant  a  new  trial 397 
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Verdict,    Weight  of  evidence,  p-^o«. 

This  court  will  not  award  a  new  trial  because  the  verdict  is  against 
the  weight  of  evidence  after  the  court  below  has  refused  it  on 
that   ground 257 

Weight  of  evidence.     Verdict, 

To  authorize  a  new  trial  on  the  grounds  that  the  verdict  was 
against  the  weight  of  the  evidence^  it  must  be  clearly  so.  A 
mere  preponderance  of  the  evidence  will  not  authorize  a  reversal, 
as  it  is  the  province  of  the  jury  to  determine  the  weight  of 
evidence  583 

Weight  of  evidence. 

Where  the  evidence  is  conflicting  and  the  question  of  fact  has  been, 
submitted  to  the  jury  with  proper  instructions,  if  the  weight  of 
evidence  is  against  the  verdict,  this  court  will  not  interpose 
after  a  motion  for  a  new  trial  has  been  refused  by  the  court  be- 
low           227 

NEXT  FRIEND. 
Minora,    Defense. 

A  next  friend  cannot  defend  for  minor  children ;  none  but  a  guard- 
ian can  do  this 444 

NON  EST  FACTUM, 
Note.    Non  eat  factum. 

The  appellee  plead  non  eat  factum  to  the  note,  and  it  is  conceded 
that  the  evidence  as  to  handwriting  leaves  the  genuineness  of  the 
note  doubtful;  we  think  the  circumstances  greatly  preponderate 
in  favor  of  its  validity 161 

NONRESIDENCE. 
Appointment  of  attorney  for. 

Attorney  must  be  appointed,  for  nonresident  constructively  sum- 
moned, sixty  days  before  judgment  can  be  rendered  against  him.       337 

Constructive  service.     Bond  "before  judgment  rendered. 

Before  a  judgment  can  be  rendered  against  a  non-resident,  oob- 
structively  summoned,  the  plaintiff  must  execute  to  him  a  bond 
as  provided  in  section  444,  Civil  Code 488 

Petition  taken  for  conf eased.    Bond. 

It  is  error  to  take  a  petition  against  a  nonresident  for  confessed 
who  has  not  appeared  to  the  action,  although  a  corresponding 
attorney  was  appointed 464 
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Seoond  trial.    Evidenoe  used  on  first  trial.    Death.    Diaahility  of  toit- 

ness.    Bill  of  eaoeptiona.  paqi. 

The  death,  nonresidency,  or  disability  of  a  witness  whose  statements 
have  been  read  on  the  first  trial  of  a  case,  does  not  deprive  a 
party  of  the  right  to  use  them,  on  the  second  trial,  as  embodied 
in  the  bill  of  exceptions  on  the  first  trial 482 

NOTICE. 
Bills  and  notes.    Assignment.    Surety.    Statutes  of  Limitation. 

The  statute  does  not  require  a  surety  to  give  notice  to  the  payee 
in  a  note  of  his  relation  to  the  obligor,  before  he  can  avail  him- 
self of  the  Statute  of  Limitations,  as  the  obligee  is  presumed 
to  know  the  relation  and  the  assignment  of  the  note  did  not  de- 
prive the  surety  of  that  defense 641 

Landlord  and  tenant.  Holding  over  after  expiration  of  lease.  Adverse 
possession.  Instructions. 
An  open  and  adverse  holding  after  a  lease  expires,  authorizes  the 
presumption  of  notice  to  the  landlord,  and  it  is  error  to  instruct 
the  jury  that  actual  notice  must  be  given  by  the  adverse  claimant 
in  possession   404 

Same. 

Tenant  cannot  deny  title  under  which  he  enters,  if  the  lease  cov- 
ered the  land  in  controversy;  the  lessee  became  tenant  of  the 
lessor  and  cannot  deny  the  title  under  which  he  held  without  an 
adverse  possession  of  fifteen  years 494 

Champerty. 

The  Statutes  of  Champerty  do  not  apply  until  tenant  has   held 

adversely  to  his  landlord  for  fifteen  years 633 

Recording  deed  of  trust.    Actual  and  constructive  notice.     Attachment. 
An  attachment  will  not  be  sustained  where  the  attaching  creditor 
had  actual  notice  of  the  assignment  before  suing  out  the  at- 
tachment.   The  deed  of  assignment  is  sufficient  notwithstanding 
the  instnunent  was  neither  acknowledged  nor  recorded 633 

Covenant.    Notice  to  subsequent  purchasers  under.    Bond  for  title. 
Where  land  is  conveyed  in  covenant  of  warranty  by  a  bond  for 
title,  reserving  the  legal  title  in  the  covenantor,  it  is  both  notice 
and  binding  on  subsequent  purchasers  as  privies 186 

Married  toomen.    Surrender  of  deed  does  not  divest  her  of  title.    Sub- 
sequent purchaser. 
The  deed  of  Ben  Hardin  to  his  daughter  passed  the  legal  title  to 
her,  and  was  binding  between  the  parties.     A  subsequent  pur- 
chaser or  creditor,  without  notice,  might  avoid  it.     The  state- 
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ment  in  the  aftermade  deed  by  said  Hardin  to  the  husband  of  his 
daughter,  that  "  the  land  herein  conveyed  is  the  same  property 
given  to  my  daughter "  was  sufficient  to  put  subsequent  pur- 
chasers on  the  inquiry  as  to  the  title.  The  mere  surrender  of  a 
deed  does  not  divest  a  married  woman  of  her  title  to  land 546 

"Note,    Assignment. 

If  the  payments  were  made  by  the  obligors  before  the  note  was  In 
fact  assigned  and  transferred,  or  before  they  had  any  notice  of 
the  assignment,  they  were  entitled  to  a  credit  for  such  payments.        281 

Amended  Petition.    Tfotice  of  filing. 

A  party  defendant,  presumed  to  be  in  court,  has  constructive  notice 
of  an  amended  petition 399 

Principal  and  surety.  Indulgence.  Renetoal.  Novation.  Defense.  Bill 
of  exceptions.  Issual  of  execution.  Levy.  Indemnifying  bond. 
Submission.    Amended  petition. 

That  Jones  indulged  Thompson  from  time  to  time  and  permitted 
him  to  renew  his  paper  is  made  out,  but  this  was  a  defense  which 
should  have  been  made  to  the  suit  on  the  note. 

It  is  the  duty  of  the  clerk  issuing  an  execution  to  indorse  his  re- 
lease of  the  surety,  because  the  bond  and  execution  gives  him 
the  data  to  act  upon. 

Waiving  the  question  of  issuing  the  execution  within  a  year,  it  is 
quite  evident  that  the  statute  applies  only  to  sureties  on  the 
bond  and  not  to  a  principal  therein. 

The  case  was  submitted  November  14,  1854,  for  trial,  yet  without 
notice  Daviess  was  permitted  to  file  an  amended  petition  setting 
up  a  novation,  which  was  a  new  cause  of  action;  and  without 
process  thereon,  a  confession  of  the  amended  petition  was  taken. 
Beld,  that  this  was  error ;  the  Civil  Code  gives  to  courts  a  larger 
discretionary  power  to  commit  amendments,  but  it  was  not  in- 
tended to  give  unlimited  power.  No  alteration  by  pleadings  or 
proof  should  be  allowed  after  submission  without  notice. 

If  a  plaintiff  by  his  own  conduct,  either  through  carelessness  or  for 
profit,  should  injure  the  surety,  the  law  will  generally  release 
him,  but  it  never  intended  to  force  an  execution  plaintiff  into 
extreme  remedies  to  make  the  money  out  of  the  principal  in  order 
to  save  the  surety 484 

NOVATION. 
Legal  tender.    Gold  and  silver. 

There  cannot  be  a  novation  of  contract,  because  nothing  but  gold 
and  silver  coin  can  be  made  legal  tender.  Neither  can  a  creditor 
claim  a  novation,  where  he  does  not  in  a  reasonable  time  offer 
to  perform  the  contract 604 
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OBJECTIONS. 
Objection  to  erroneoiLS  instructions,  paqb. 

Unless  objections  are  made  at  the  time  instructions  are  offered 
the  errors  in  them^  if  any,  are  to  be  considered  and  treated  as 
waived 258 

Objections  to  evidence.    Appeal  and  error. 

The  evidence  introduced  on  the  trial  was  not  objected  to,  and 
therefore  no  question  as  to  its  admission  in  the  court  below 
can  be  raised  or  considered  in  this  court  for  the  first  time 172 


OBLIGOR. 
Bills  and  notes.    Indorsee,    Written  contract.    Final  agreement.    Fraud 
and  mistake, 

k,  executes  and  delivers  to  C.  a  note  made  payable  to  B.  and  by 
B.  indorsed  in  blank.  As  A.  executed  the  note  as  obligor,  he 
alone  can  be  held  liable  as  such.  The  indorsers  occupy  a  differ- 
ent position  to  him,  and  the  obligation  they  assumed  was  alto- 
gether different  from  that  of  the  obligor 42 

OCCUPANCY. 

Adverse  possession.    Occupancy  by  enclosure. 

Where  there  is  no  actual  adverse  possession  an  actual  possession 
by  the  occupant  is  constructively  coextensive  with  the  defined 
limits  of  his  claim  of  possession 32S 

OAIH. 
Arbitrators,    Oath  of. 

Informality  in  the  oath  administered  to  arbitrators  not .  sufficient 
to  set  aside  award 349 

OFFICERS. 

Criminal  prosecution.     Taking  in  obedience  of  command  of  a  superior 
officer. 

A  subordinate  is  not  liable  to  criminal  or  penal  prosecution^  by 
taking  of  property  under  orders  from  a  superior  military  ofiicer.      406 

Constables,     Official  duty  and  responsibilities.     Courts  inferior  to  Cir- 
cuit Courts.     Jurisdiction,    Collection  of  debts. 

The  law  regulating  the  official  duties  and  responsibilities  of  con- 
stable does  not  contemplate  the  collection  of  debts,  as  to  which 
courts  inferior  to  the  Circuit  Courts  have  no  jurisdiction 686 
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Same.    Responsible  <i8  agent  and  not  as  offioer.  paob. 

Where  a  constable  undertakes  to  collect  debts  over  which  the  in- 
ferior courts  have  no  jurisdiction  he  is  responsible  as  agent  and 
not  as  officer 5841 

Constable.    Jurisdiction.    Collection. 

The  prima  facie  presumption  is  that  a  constable  would  not  under- 
take to  collect  claims  from  persons  who  were  not  within  his 
jurisdiction 91 

Constable.  Failure  to  return  execution  u?ithin  thirty  days.  Remedy. 
Damages.  Failure  to  pay  over  money  collected  on  ewecution. 
Remedy.  Damages.  Jurisdiction  of  the  Circuit  Court.  Demurrer, 

Where  a  constable  fails,  without  excuse,  to  return  an  execution  f6r 
more  than  thirty  days  after  the  return  day  thereof^  the  remedy 
is  by  motion  or  suit  on  his  bond,  in  the  court  in  which  the 
execution  issued,  and  the  criterion  of  damages  is  30  per  cent,  of 
the  amoimt  of  the  execution. 

Where  a  constable  fails  to  pay  over  money  collected  on  an  execu- 
tion, after  demand,  the  injured  party  may  proceed  by  motion  or 
suit  on  his  bond,  and  the  criterion  of  damages  is  10  per  cent,  on 
the  amount  of  the  execution,  with  interest  from  the  time  of  the 
demand,  and  costs.  This  remedy  is  not  restricted  to  the  court 
from  which  the  execution  issued;  the  proceedings  may  be  in  the 
Circuit  Court  although  the  execution  issued  from  a  quarterly 
court,  as  the  Circuit  Court  is  a  court  of  general  jurisdiction 543 

Resignation.    Vacancy,    Election,    Ewamining  board. 

Where  an  officer  tenders  his  resignation  before  the  time  to  hold  an 
election,  to  take  effect  after  said  time,  the  office  is  not  vacant, 
and  no  election  to  fill  the  office  can  be  legally  held 62 


Same. 


The  board  for  examing  the  poll -books  and  giving  certificates  of 
election  are  not  required  to  perform  their  duties  only  when  legal 
elections  are  held 62 


OFFICERS  OF  ELECTION. 
Forfeiture  of  right  to  vote.    Judicial  construction.     Test  oath. 

Whether  a  citizen  has  been  guilty  of  an  offense  involving  the  for- 
feiture of  his  right  to  vote  is  necessarily  a  judicial  question  can 
be  constitutionally  decided  by  the  judiciary  on  a  full  and  fair 
trial  on  an  indictment  or  a  presentment,  but  cannot  be  rightfully 
adjudged  collaterally  or  incidentally  by  the  officers  of  the  elec- 
tion. Nor  can  a  test  oath  be  constitutionally  required  in  such  a 
case,  nor  the  refusal  to  take  it  be  deemed  a  judicial  trial  and 
conviction  of  the  imputed  offense 100 
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ouster.  paob. 

Church  property.  Dedication.  Deed  of  trust.  Use.  Legal  title.  Trus- 
tees. Combination.  Worship.  Control.  Abandonment  by  part 
of  congregation.    Rights  of  those  remaining. 

The  lot  conveyed  to  the  trustees  for  the  purpose  of  having  a 
church  built  thereon  for  the  use  and  benefit  of  the  congregation 
for  the  purpose  of  worship 219 

The  trustees  were  only  invested  with  the  control,  and  in  nowise 
vested  with  a  legal  title  or  the  right  to  sell  the  property. 

It  does  not  follow  that  after  a  majority  of  the  original  congrega- 
tion had  abandoned  the  use  of  the  property,  having  left  some  of 
the  original  numbers  there  to  worship  in  the  old  house,  who  con- 
tinued to  worship  there,  and  being  of  the  same  persuasion,  they 
could  not  be  ousted  by  the  trustees 220 

PARENT  AND  CHILD. 

Insolvent  father  may  provide  reasonable  education  and  maintenance 
for  a  minor  child.  Att€ichment. 
Conceding  that  an  insolvent  parent  may  provide  reasonable  educa- 
tion and  maintenance  for  his  minor  children,  according  to  their 
station  in  life,  and  that  money  advanced  for  such  purpose  could 
not  be  attached  by  his  creditor,  held,  that  the  amount  set  apart 
by  Clark  for  the  education  and  maintenance  of  his  daughters 
was  unreasonable  and  wholly  incompatible  with  the  rights  of 
his  creditors,  under  the  circumstances  connected  with  this  ca'se.       530 

PAROL  AGREEMENT. 

Promissory  note.    Additional  surety. 

A  parol  agreement  cannot  destroy  the  obligatory  effect  of  a  written 
note   146 

Partnership.     Purchase  of  la/nds,  by  one  as  joint  ownership. 

A  purchase  of  lands  by  one  party  imder  a  parol  agreement  that  it 
was  for  a  partnership  transaction,  though  the  deed  be  made  to 
one  party  only,  will  be  held,  in  a  court  of  equity,  to  inure  to 
the  benefit  of  the  copartner 602 

Bale  of  land.  Title  bond.  Resale  by  vendee  to  vendor  by  parol  agree- 
ment.   Bpeoifio  performance.    Statutes  of  fraud. 

Quire  sold  to  Harrod  a  tract  of  land  and  executed  his  title  bond, 

agreeing  to  convey  the  legal  title  when  the  purchase  money  was 

paid. 
Harrod  sold  back  to  Quire  a  part  of  the  same  land  at  a  stipulated 

price  per  acre  to  be  credited  on  Harrod's  purchase-money  note. 

Quire  took  possession  of  the  land  resold  to  him  and  improved  it. 

In  a  suit  to  enforce  the  collection  of  the  purchase-money  lien  on 
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PAOB. 

the  land  first  sold,  this  court  held,  that  a  resale  and  delivery  of 
the  possession  was  a  sufficient  consideration  to  uphold  the  agree- 
ment to  give  a  credit  therefor,  and  where  the  legal  title  is  in  the 
vendor,  and  a  resale  is  made  to  him  by  the  vendee,  in  parole, 
and  possession  delivered  and  this  is  used  as  a  defense  to  his 
suit  seeking  specific  execution,  it  is  clearly  not  within  the  stat- 
utes, and  should  be  allowed 305 

PAROL  ASSIGNMENT. 
Parol  assignment  of  note  and  equitable  trcmafer.    Bills  and  notes. 
A  parol  assignment  of  a  note  will  operate  as  an  equitable  iTaojfer 
of  indemnity  against  loss  on  the  indorsement  of  a  bill  of  exchange       382 

Equitable  defense. 

The  right  to  an  equitable  defense  to  a  note  is  not  impaired  by  the 
assigDroent  of  the  note 382 

Exceptions. 

The  opinion  of  the  court,  susUiining  exceptions  to  the  deposiUonj, 
was  not  excepted  to;  therefcae,  the  propriety  of  that  riilin:^  U  not 
before   us    382 

PAROL  EVIDENCE. 
Writing.    Fraud  or  mistake. 

Parol  evidence  is  not  admissible  to  vary  the  terms  or  import  of  a 
writing,  unless  it  is  alleged  that  there  was  fraud  or  mistake  in 
the  execution  thereof 17 

PAROL  EXCHANGE  OF  LAND. 
Equitable  interest  a/nd  settlement  of  rents. 

The  only  principle  upon  which  appellant  was  entitled  to  relief  was 
upon  the  restoration  of  the  land  he  obtained  from  the  appellee  to 
him,  and  an  equitable  interest  and  settlement  of  rents  and  im- 
provements by  each  party 179 

PARTNERSHIP. 
Accounts.    Books,    Evidence. 

The  books  kept  by  a  partnership  should  be  r^^rded  as  evidence  be- 
tween the  parties,  and  as  they  recognized  them  only  such  errors 
as  are  made  to  appear  can  be  corrected 277 

Advancements  by  one  copartner. 

Partners  in  the  purchase  of  lands,  in  the  absence  of  any  agreement 
or  memorandum  to  the  contrary,  are  presumed  to  have  held  equal 
interests,  therein,  and  in  a  suit  for  a  settlement  of  accounts  this 
rule   should   apply 427 
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Joiini  owners.    Settlement  of  accounts.  page. 

In  a  suit  for  a  settlement  of  account  between  joint  owners  of  lands 
where  sales  have  been  made  from  time  to  time  by  one  of  the  part- 
ners and  no  accounting  made,  nt  is  proper  to  have  the  interest 
of  the  other  partner  valued  as  of  the  date  of  the  last  sale  made 
by  the  senior  partner  and  charge  the  senior  partner  with  interest 
on  such  sales  made  up  to  such  laat  sale. 

In  a  settlement  aa  of  a  partnership,  the  account  should  be 'settled 
by  charging  the  senior  member  with  all  money  received  and  in- 
terest, in  so  far  as  was  used  for  his  individaul  purposes,  and  the 
junior  member  should  have  a  judgment  against  him  for  this  sum, 
with  a  lien  on  the  senior  member's  undivided  interest  in  the  land 
not  sold    430 

Authority  of  one  partner  to  hind  the  other. 

Although  the  law  will  not  imply  authority  in  one  partner  to  bind 
his  copartner  by  contract  beyond  the  prescribed  sphere  of  their 
joint  business,  yet  extraneous  facts  may  sufficiently  show  a  re- 
cognition of  such  authority 168 

Purchase  of  lands,  by  one  as  joint  ownership.     Parol  agreement. 

A  purchase  of  lands  by  one  party  under  a  parol  agreement  that  it 

was  for  a  partneraliip  transaction,  though  the  deed  be  n;uclc  to  * 

one  parly  only,  will  be  held,  in  a  court  of  equity,  to  inure  to  the 
benefit  of  the  copartner 002 

Purchase  of  land.     Presumption  as  to  payment. 

A.  and.  B.  enter  into  an  agreement  to  purchase  land,  A.  assuring 
B.  that  the  land  would  be  paid  for  out  of  the  partnership  funds, 
they  being  at  the  time  partners  in  the  mercantile  business:  A., 
being  the  only  active  manager  of  the  business,  represented  that 
such  funds  were  more  than  siiiSeieiit  to  pay  the  entire  ooneidera- 
tion.  Held,  that  in  the  absence  of  proof  of  a  deficit  of  partnci- 
ship  funds,  or  of  a  settlement  of  partnership  accounts,  the  prima 
facie  presumption  is  that  A.  paid  for  the  land  as  contemplated 
by  both  parties,  with  partnership  means,  either  directly  or  in- 
directly           522 

Sams.    Burden  of  proof. 

Under  such  facts,  the  burden  of  showing  either  that  there  was 
no  partnership  funds  appropriable  to  the  purchase  or  that  they 
had  been  otherwise  accounted  for  and  appropriated  was  upon  A.      522 

Suit  to  settle. 

If  there  was  a  partnership  between  the  parties,  the  action  should 
have  been  brought  in  equity  and  not  at  law 452 
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Purchase  of  tangible  property  by  one  partner  did  not  include  the  right 
to  use  a  patent  belonging  to  the  firm. 

As  a  matter  of  law  the  title  to  the  use  of  the  patent  right  did  not 
pass  as  it  is  manifest  that  the  sale  from  Powers  to  Cooper  was 
for  cash,  and  of  the  tangible  property,  there  being  nothing  said 
as  to  the  use  of  the  patent  right 309 

Same, 

The  court  should  have  adjudged  the  sale  of  the  use  of  the  patent 

right  as  it  is  not  susceptible  of  division  bebveen  them 309 

Same.    Injunction. 

The  injunction  should  not  have  been  granted  as  both  parties  were 

entitled  to  the  use  of  the  patent  right  imtil  sold  for  division. .        309 

Death  of  partner.    Inventory  of  etock.    Surviving  partner.    Settlement 
of  partnership. 

Upon  the  death  of  one  partner  it  is  the  duty  of  the  survivor  to 
C9use  a  full  and  fair  inventory  of  all  the  stock  in  trade  to  be 
made,  by  competent  men,  in  a  reasonable  time  thereaftcA*.  and 
to  cause  to  be  kept  a  fair  and  correct  account  of  all  transactions 
connected  with  the  firm's  business,  from  the  death  of  his  partner 
until  the  partnership  is  settled 496 

Process  on  one  member.    Default  judgment. 

A  defendant  on  whom  process  was  served  had  no  right  to  assume 
that  judgment  could  not  be  taken  before  the  process  was  served 
on  his  partner  and  codefendant 411 

Same.     Counterclaim. 

A  counterclaim  may  be  set  up  by  one  partner  after  judgment  has 

been  rendered  against  the  other  by  default 411 

Laches. 

One  who  is  guilty  of  laches  cannot  complain  of  a  defaidt  judgment, 

though  mistaken  in  his  belief  of  his  rights 411 

PARTIES. 
Attachment  and  sale  of  land  to  which  attachment  creditors  only  had  an 
equitable  title.    Legal  title  holder  necessary  party. 

Where  a  petitioner  only  has  an  equitable  title  to  land,  the  legal 
title  being  in  another,  he  should  have  joined  the  legal  holder  by 
a  proper  pleading,  with  a  view  to  obtain  the  legal  title 518 

Actions.    Real  property  in  interest. 

By  section  30  of  the  Civil  Code  every  action  must  be  prosecuted 

in  the  name  of  the  real  party  in  interest 407 
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Attachment.     Claima/nt  to  he  made  a  party,  paqb. 

Under  the  Civil  Code  any  one  claiming  property  attached  may,  by 
petition,  have  himself  made  a  party  to  the  suit,  and  have  his 
rights  adjudicated 164 

Same.    Dismissal  of  suit. 

When  a  case  has  been  dismissed  the  plaintiff  and  defendant  are  out 
of  court,  and  a  petition  to  be  made  a  party  cannot  be  filed 164 

Cross-appeal.     NotUnterested  parties. 

Where  a  sale  and  transfer  of  goods  is  made  by  a  conveyance  binding 
on  the  transferrer,  held,  that  no  complaint  can  be  made  on  cross- 
appeal  of  that  not  injurious  to  such  party 306 

Decretal  sale  of  land.    Necessary  parties. 

A  decretal  sale  of  land  will  not  be  set  aside,  where  the  party  com- 
plaining has  failed  to  bring  in  a  party  when  it  was  his  duty  to 
do  so 369 

Decretal  sale  of  land.    Title  passed. 

No  title  passes  to  the  purchaser  of  land,  at  a  decretal  sale,  where 

the  legal  title  holders  are  not  parties  to  the  suit 398 

Demurrer, 

A  suit  was  filed,  in  the  nature  of  a  bill  quia  timet,  for  the  purpose 
of  litigating  the  question  of  right  to  a  debt  collected  by  an  ad- 
ministrator, there  being  a  dispute  between  the  heirs  of  two  es- 
tates as  to  which  it  belonged.  The  administrator  was  the  per- 
sonal representative  of  one  of  said  estates  and  he  joined  the  per- 
sonal representative  and  heirs  of  the  other  estate  as  defendants, 
all  being  alike  interested.  Held:  That  a  demurrer  thereto  should 
not  have  been  sustained 435 

Wills.    Executor  as  legatee. 

When  the  executor  is  the  legatee  he  is  the  real  party  in  interest 
in  an  action  on  a  note  given  to  the  testator - 407 

Suits  in  equity.  Determination.  Presence  of  other  parties.  Inf^mts. 
It  is  provided  by  the  fortieth  section  of  the  Civil  Code  that  "  Where 
a  determination  of  the  controversy  between  the  parties,  before  the 
court,  cannot  be  made  without  the  presence  of  other  parties,  the 
chancellor  must  order  them  brought  in:  "  Held,  That  it  is  the 
duty  of  the  court,  in  exercising  general  supervision  over  the 
rights  of  infants,  to  have  them  brought  in  as  parties  to  the 
action   509 
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Pleadinga,    Parties  to  crosa-petition.  paob. 

Where  an  appellant  makes  hunaelf  a  party  to  a  croae-petitiou  hj 
answering  it,  though  the  petition  be  filed  in  one  oounty  before  a 
change  of  venue  is  granted  transferring  the  cause  to  another 
county,  he  cannot  claim  a  failure  of  service 430 

OalUng  defendant.    Duty  to  he  present. 

It  is  the  duty  of  a  defendant  to  be  present  in  court  and  take 
notice  of  steps  taken  in  his  case  and  if  he  fails  to  appear  in  the 
court  below  and  object  to  an  order  of  forfeiture  it  will  not  be  as- 
sumed that  the  order  was  erroneous  because  it  does  not  recite 
that  the  defendant  was  called 565 

Land.    Action  for.    Necessary  parties  plaintiff.    Waiver  of  homestead 
by  ioidowi 

The  appellees,  as  the  heirs  of  John  Shacklett,  under  whose  title  they 
claim  the  land  in  contest,  were  the  only  necessary  parties  plain- 
tiff as  their  mother,  having  waived  her  right  of  dowei  to  hold  the 
homestead  by  removing  therefrom,  had  lost  any  interest  therein, 
which  could  have  made  her  a  necessary  party 482 

Railroads,    Organisation.    Capital.    Stock.    Subscription.    Stockholders. 

Creditors.  Sureties.  Notes.  Judgment  confessed.  No  property 
found.  Attachment.  Contribution.  Insolvency.  Organization 
assailed. 
It  is  too  late,  after  repeated  elections  of  directors  by  the  stock- 
holders and  l^e  subscription  of  thousands  of  dollars  to  the  capi- 
tal stock  by  the  counties  traversed  by  the  line,  for  them  to  assail 
the  legal  organization  of  the  company 458 

Insolvency  of  company. 

As  the  company  is  insolvent  and  cannot  complete  the  object  of  its 
creation  and  must  go  into  liquidation,  all  the  subscribers  and 
stockholders  should  be  made  parties  in  order  that  each  may  bear 
his  pro  rata  share  of  the  indebtedness  of  the  corporation 458 

Suit  to  enforce  lien  for  purchase  money  on  land.    Necessary  parties. 

The  legal  title  to  the  land  never  having  been  in  decedent  and  the 
equity  which  descended  to  his  heirs  having  been  sold,  in  a  suit 
to  settle  his  estate  his  widow  and  heirs  had  nothing  to  lose  or 
gain  on  the  result  of  the  suit  to  enforce  the  purchase-money  lien 
on  the  land,  and  were,  therefore,  not  necessary  parties  thereto. .       470 

Personal  representative.    Suit  to  settle  personal  estate  among  creditors. 
Heirs  not  proper  partite.    No  guardian  ad  litem  necessary. 

Where  there  is  no  real  estate  to  sell,  and  as  the  administrator  rep- 
resents the  heirs,  they  are  not  necessary  parties  to  a  suit  to  dis- 
tribute the  said  estate  of  the  decedent  among  his  creditors,  as 
the  decedent  was  insolvent.  There  was  no  error  in  not  appoint- 
ing a  guardian  ad  litem  for  the  infant  heirs 28 
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Reverml  for  third  time.     Want  of  preparation.     Widow,     Equitable 

dower.    Sale  of  land,  faob. 

Where  a  widow  is  entitled  to  equitable  dower  she  is  interested  in 
the  sale  to  enforce  a  lien  on  land  and  is,  therefore,  a  necessary 
party. 

Where  two  tracts  of  land  are  to  be  sold  to  satisfy  separate  liens  on 
each,  it  is  error  to  order  a  sale  in  gross  for  the  amount  due  on 
both   tracts    30T 


Pleading$. 

The  pleadings  should  state  the  facts  themselyes,  and  a  mere  state- 
ment of  that  which  at  most  is  but  prima  facie  evidence  of  facts 
not  expressed  in  that  evidence,  nor  to  be  with  reasonable  cer- 
tainty implied  from  it,  does  not  apprise  the  defendant  of  the 
real  cause  of  action,  and  is  insufficient 230 

Pleadings.     Contract  for  support.     Assignment.     Consideration,     Spe- 
oifio  performance.    Necessary  parties. 

The  assignment  of  the  land  is  averred  but  whether  the  considera- 
tion is  paid  neither  appears  from  the  petition  nor  the  written 
assignment.  To  have  a  specific  execution  of  a  contract,  it  is 
essential  to  aver  the  payment  of  the  consideration,  and  as  against 
minor  heirs  this  is  indispensable.  The  court  erred  in  decreeing 
a  title  until  the  payment  of  the  consideration  had  been  averred 
and  proved. 

The  administrator  of  Allen  was  a  necessary  party,  as  the  right  of 
action  for  the  consideration,  if  unpaid,  survived  to  him  and  he 
was  an  essential  party  to  the  determination  of  the  question 67 

PARTITION. 

Partition  of  land.    Limitation.    Presumption  as  to  deed.    Innocent  pur- 
chasers. 

After  an  acquiescence  of  twenty-eight  years  in  a  partition  of  land, 
and  each  party  taking  and  controlling  the  portion  assigned  him, 
and  after  innocent  parties  have  become  involved  in  the  title, 
it  will  be  presumed  that  the  parties  made  deeds  to  each  other. .         74 


PATENT. 

Partnership,    Purchase  of  tangible  property  by  one  partner  did  not  in- 
clude the  right  to  use  a  patent  belonging  to  the  firm. 

As  a  matter  of  law  the  title  to  the  use  of  the  patent  right  did  not 
pass  as  it  is  manifest  that  the  sale  from  Powers  to  Cooper  was 
for  cash,  and  of  the  tangible  property,  there  being  nothing  said 
as  to  the  use  of  the  patent  right 309 

50 
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Same.  fagb. 

The  court  should  have  adjudged  the  sale  of  the  use  of  the  patent 

right  as  it  is  not  susceptible  of  division  between  them 300 

Same.     Injunction, 

The  injunction  should  have  been  granted  as  both  parties  were  en- 
titled to  the  use  of  the  patent  right  until  sold  for  division 3M 

PAYMENT. 
Administrator's  settlement. 

The  payments  to  Conrad  and  wife,  for  which  the  administrator  ob- 
tained judgment,  were  made  expressly  in  discharge  of  their  por- 
tion as  distributees  out  of  the  admitted  surplus  in  the  adminis- 
trator's hands.  The  administrator  having  made  the  payment 
with  the  means  of  full  knowledge  of  what  was  in  his  hands  it 
is  to  be  presumed  that  he  paid  them  no  more  than  they  were 
entitled  to    166 

Application  of  payment  —  Notes. 

Where  land  and  personal  property  are  sold  on  the  same  terms  and 
upon  the  same  credit  and  notes  taken  for  the  aggregate  amount 
show  that  the  consideration  for  the  land  was  blended  with  and 
formed  part  of  the  consideration  of  each  note,  all  payments  on 
the  notes  should  operate  as  a  payment  on  the  land  in  the  pro- 
portion it  bore  to  the  whole  indebtedness 86 

Married  woman.    Bona  fide  payment.    Protection. 

A  married  woman  will  be  protected  to  the  amount  which  she  has 
bona  fidely  paid  out  of  her  own  estate  on  land  purchased  by 
husband    449 

Promissory  note.  Day  of  payments  stipulated.  Covenant  to  extend  time 
hy  payment  of  interest  aainually. 
Where  a  day  of  payment  is  stipulated  in  a  promissory  note  and 
then  a  covenant  inserted  securing  to  the  debtor  the  privilege  of 
extension  at  his  own  pleasure,  from  year  to  year,  by  paying  the 
interest  annually,  is  not  in  conflict  with  any  law  or  public  pol- 
icy, but  when  a  failure  to  pay  the  interest  promptly  occurs  the 
privilege  is  forfeited 401 

Lien  for  purchase  money. 

In  order  to  retain  a  lien  on  land  for  purchase  money  proper  and 
apt  words  must  be  used  in  the  deed  for  that  purpose 401 
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Innocent  purchaser  for  value  without  notice.     Prior  equitable  rights. 

Purchase  money  paid  or  owing  after  notice  of  equity  lien.  paob. 

The  rule  is,  that  to  be  a  purchaser  for  value  without  notice  the 
party  must  have  both  received  the  conveyance  and  paid  the  en- 
tire consideration;  and  the  rule  does  not  extend  further  than  to 
give  the  party  ascertaining  a  prior  equitable  right  the  right  to 
enforce  his  claim  against  a  purchaser  to  the  extent  of  purchase 
money  owing  or  paid  after  notice  of  equity 625 

Purchase  of  property  on  which  there  is  a  mortgage.    Deferred  payment 

to  extinguish  mortgage,  |   ' 

Where  a  vendee  purchases  property,  on  which  there  is  a  mortgage, 
and  executes  his  note  to  the  vendor  for  part  of  the  purchase  price, 
it  is  his  duty  to  apply  the  deferred  payment  to  the  extinguish- 
ment of  the  mortgage,  notwithstanding  the  vendor  has  executed 
to  him  a  bond  to  hold  him  harmless  against  said  mortgage; 
therefore,  he  is  not  entitled  to  consequential  damages  by  reason 
of  the  foreclosure  of  the  mortgage 472 

When  to  he  credited  on  note  no  date  being  stated.  Pleading  considera- 
tion.    Misprision. 

By  failing  to  state  the  date  of  the  payment  of  $260  on  the  mortgage 
debt,  if  nothing  appeared  in  the  record  from  which  the  time  could 
be  fixed,  the  credit  should  have  been  entered  as  of  the  date  of 
the  maturity  of  the  debt. 

The  petition  need  not  set  out  the  consideration  for  the  assignment 
of  a  note. 

If  the  case  was  heard  before  it  stood  for  trial,  that  according  to 
section  578,  Civil  Code,  is  a  clerical  misprision,  which  cannot  be 
corrected  on  appeal,  but  by  motion  when  judgment  was  rendered.      344 

Partnership.    Purchase  of  land.    Presumption  as  to  payment. 

A.  and  B.  enter  into  an  agreement  to  purchase  land,  A.  assuring 
B.  that  the  land  would  be  paid  for  out  of  the  partnership  funds, 
they  being  at  the  time  partners  in  the  mercantile  business:  A-, 
being  the  only  active  manager  of  the  buHlness,  represented 
that  such  funds  were  more  than  sufficient  to  pay  the  entire 
consideration.  Held,  that  in  the  absence  of  proof  of  a  deficit 
of  partnership  funds,  or  of  a  settlement  of  partnership  accounts, 
the  prima  facie  presumption  is  that  A.  paid  for  the  land  as  con- 
templated by  both  parties,  with  partnership  means,  either 
directly  or  indirectly 622 

Bame.    Burden  of  proof. 

Under  such  facts,  the  burden  of  showing  either  that  there  was  no 
partnership  funds  appropriable  to  the  purchase  or  that  they  had 
been  otherwise  accounted  for  and  appropriated  was  upon  A 622 
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When  to  he  credited  on  note  no  date  being  stated.  Pleading  considera- 
tion.    Misprision.  pagk. 

By  failing  to  state  the  date  of  the  payment  of  $250  on  the  mort- 
gage debt,  if  nothing  appeared  in  the  record  from  which  the  time 
could  be  fixed,  the  credit  should  have  been  entered  as  of  date  of 
the  maturity  of  the  debt. 

The  petition  need  not  set  out  the  consideration  for  the  assignment 
of  a  note. 

If  the  case  was  heard  before  it  stood  for  trial,  that  according  to 
section  578,  Civil  Code,  is  a  clerical  misprision,  which  cannot  be 
corrected  on  appeal,  but  by  motion  when  judgment  was  rendered.      344 

Surety.    Payment  of  debt, 

A  surety  cannot  have  judgment  against  his  principal  before  pay- 
ment of  the  debt  for  which  he  is  surety 468 

Same.  Grantee  giving  note  in  hank  toith  grantor  as  indorser  did  not 
discharge  vendor's  lien. 

Before  the  vendor  can  be  made  to  surrender  his  title  it  must  ap- 
pear that  he  lias  been  paid,  or  that  by  his  own  act  the  lien  has 
been  discharged.  The  giving  a  note  in  bank  with  him  as  indorser 
and  getting  the  proceeds  by  the  grantor  did  not  discharge  the 
lien;  it  was  not  a  payment  until  the  note  in  bank  was  dis- 
charged, or  grantor  released  from  liability  thereon 118 

Same.    Original  evidence  of  debt. 

In  this  case  no  conveyance  has  been  made,  the  grantor  has  given  no 

credit,  nor  chapged  the  original  evidence  of  the  indebtedness 118 

PERSONAL  PROPERTY. 
Deeds  of  trust.  Uncertainty  of  description.  Construction.  Personalty. 
A  trust  deed  contained  the  following  wording,  in  reference  to  per- 
sonal property  conveyed  therein  "  All  my  personal  property,  con- 
sisting of  all  the  stock  of  horses,  cattle,  sheep  and  hogs,"  and 
"  all  his  farming  utensils  of  every  kind  and  description  except 
such  property  as  is  exempt  by  law  from  execution."  Held,  that 
this  does  not  convey  any  personalty  except  as  actually  described 
by  wording  in  the  instrument,  and  does  not  cover  all  the  per- 
sonal property  of  the  mortgagor 511 


Same. 


The  wording  of  a  trust  deed  which  contains  "all  the  personal 
property,"  "  consisting  of,"  is  held  to  limit  and  define  the  kind 
of  personalty  conveyed  and  transfers  all  of  each  class  named 
thereafter  as  constituting  the  personal  property  to  be  em- 
braced   in    the    deed 511 
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Pleadings.    Petition.    Demurrer.    Posaesaion.      Evidence.      Ownership. 

Bill  of   lading.     Consignor.  page. 

Construing  the  bill  of  sale  with  strictness,  it  shows  that  appellant 
had  possession  of  the  tobacco,  and  had  at  least  a  qualified  In- 
terest therein,  and  that  he  delivered  it  to  the  defendant,  who 
appropriated  the  proceeds  to  his  own  use.  But  possession  of  per- 
sonal property  is  prima  facie  evidence  of  ownership;  appellant 
being  possessed  of  it  according  to  his  petition,  which,  upon  de- 
murrer, is  taken  as  true,  the  law  implies  a  promise  to  account 
for  it  to  his  consignee 93 

Bale  of  personal  property.     Retention  of  possession  hy  vendor.    Fraud 
on  creditors.    Instruction. 

Retention  of  the  possession  and  use  by  the  vendor,  inconsistent 
with  the  title  claimed  by  the  vendee,  was  per  se  a  l^gal  fraud, 
which  made  the  sale  void  as  to  the  vendor's  creditors 93 


PERSONAL  PROPERTY. 
Same. 

The  court  erred  in  refusing  the  following  instruction  to  the  jury: 
"If  they  believe  from  the  evidence,  that  after  the  alleged  sale 
from  F.  Haggard  to  his  attorney,  said  Haggard  retained  control 
and  use  of  the  property,  the  sale  as  to  the  creditors  and.  third 
persons  was  fraudulent  and  void." 14 

County  Court  has  no  jurisdiction  to  divide  personal  property. 

A  County  Court  has  no  jurisdiction  to  divide  heirs'  personal  prop- 
erty, which  cannot  be  done  in  kind 272 


PERSONAL  REPRESENTATIVE. 

Suit  to  settle  personal  estate  among  creditors.  Heirs  not  proper 
parties,  ^o  guardian  ad  litem  necessary. 
Where  there  is  no  real  estate  to  sell,  and  as  the  administrator  rep- 
resents the  heirs,  they  are  not  necessary  parties  to  a  suit  to 
distribute  the  said  estate  of  the  decedent  among  his  creditors, 
as  the  decedent  was  insolvent.  There  was  no  error  in  not  ap- 
pointing a  guardian  ad  litem  for  the  infant  heirs 28 

PETITION. 
Amended  petition.    Words  and  phrases. 

The  amended  petition  was  never  answered  and  must  be  regarded 
as  true,  and  that  Phelps  purchased  of  Parks  several  mulee  for 
the  same  purpose  and  same  contemplation.  '*  Several "  must 
necessarily  mean  more  than  one  mule 50 
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Amended  petition.    Notice  of  filing,  pa<». 

A  party  defendant,  presumed  to  be  in  court,  has  constructive  notice 
of  an  amended  petition 309 

Allegatione  ae  to  value  of  rent.     Verdict, 

Where  a  petition  does  not  contain  any  allegation  as  to  the  value  of 
property  charged  to  be  in  the  possession  of  the  appellant,  nor  of 
the  annual  rents  and  profits,  and  no  evidence  was  offered  as  to 
same  a  verdict  of  the  jury  granting  such  rents  and  profits  will 
be  reversed 102 

Contract,    Anevoer. 

The  appellant  alleges  in  his  petition  that  the  whisky  was  to  be 
delivered  as  the  plaintiff  might  need  or  call  for  it,  but  all  to  be 
delivered  in  six  months,  and  the  answer,  without  denying  this, 
avers  that  the  whisky  was  to  be  delivered  at  such  times  and  in 
such  quantities  as  called  for  within  six  months.  Held,  this 
slight  variation  cannot  be  taken  as  traversing  the  distinctive 
allegations  of  the  petition.  The  answer  neitlier  alleges  the  de- 
livery of  the  whisky  nor  any  legal  excuse  for  the  failure,  and 
was  not  a  bar  to  the  action 635 

Pleadings.    Sufficient  anstoer.    Amended  petition. 

Appellants  deny  that  they  were  indebted  to  their  codefendant  in 
any  sum  whatever,  at  the  institution  of  the  original  action: 
Held,  That  this  answer  though  filed  in  response  to  the  original 
petition,  should  be  held  to  sufficiently  controvert  the  more 
specific  averments  of  indebtedness,  made  in  an  amended  petition, 
subsequently  filed 516 

Demurrer.  Pleadings.  Sufficient  allegations  in  hill  to  quiet  title  to 
land. 
Where  the  petitioner  fully  sets  out  and  alleges  title  and. possession 
of  lands,  in  a  suit  in  the  Chancery  Division  of  the  Circuit  Court 
to  quiet  title  to  said  lands,  it  is  a  sufficient  compliance  with  the 
act  of  the  Legislature  approved  March  9,  1854,  entitled  "An 
act  to  quiet  the  title  to  lands  '*  which  provides  that  it  shall  be 
lawful  for  any  person  having  both  the  legal  title  and  possession 
of  lands  to  institute  and  prosecute  a  suit  by  petition  in  equity 
in  the  Circuit  Court  of  the  county  where  the  lands  or  some  part 
thereof  lie,  against  any  other  person  setting  up  claim  thereto, 
etc.,  and  a  demurrer  to  the  petition  should  have  been  overmled. .       418 

New  trial.    Defective  petition.    Demurrer, 

The  only  averment  in  the  petition  is  "  that  Wilson  had  prepared 
for  the  defense  of  the  suit  by  summoning  witnesses  by  whom  he 
could  have  established  a  defense."  It  was  not  stated  that  they 
could  establish  a  defense  if  a  new  trial  should  be  awarded. 
Held,  that  unless  the  facts  had  been  stated  in  the  petition,  which 
appellant  believed  that  witnesses  would  prove,  so  as  to  enable 
the  court  to  adjudge  of  the  materiality  of  the  evidence,  a  new 
trial  Mhould  not  be  awarded 537 
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Amended  petition.    Bill  of  exceptions,  page. 

In  the  absenoe  of  a  bill  of  exceptions  incorporating  an  amended 
petition,  this  court  will  presume  that  the  court  below  decided 
correctly  in  refusing  to  permit  it  to  be  filed 637 

Vonreaident.    Petition  taken  for  confessed.    Bond, 

It  is  error  to  take  a  petition  against  a  nonresident  for  confessed 
who  has  not  appeared  to  the  action,  although  a  corresponding 
attorney  was  appointed 454 

PLEADING. 
Amended  answer,     Courtis  discretion, 

A  defendant  may  set  forth  as  many  grounds  of  defense  as  he  may 
have,  and  when  he  fails  on  the  first  defense  set  forth,  he  has 
a  right  to  rely  upon  any  other  grounds  which  he  might  have, 
and  under  the  liberal  provisions  of  section  161,  Civil  Code,  there 
is  no  abuse  of  sound  discretion  in  the  court  below  in  permitting 
a  second  or  amended  answer  to  be  filed 620 

Bills  of  exchange.    Indorsement,    Fraud.     Attachment,    Ansioer.    Pre- 
sumptions, 
In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that 
negotiable  paper  acquired  in  the  usual  course  of  business  and  for 
a  valuable  consideration,  has  been  indorsed  before  it  came  due.       487 

Burden  of  proof. 

Where  the  allegations  that  an  indorsement  was  fraudulent,  with- 
out consideration,  and  made  when  the  bill  was  past  due,  are 
denied,  the  burden  of  proof  is  on  the  plaintiff 487 

Special  judge.     Oath, 

The  objection  that  a  special  judge  was  not  sworn  cannot  be  set 

up  in  this  court  for  the  first  time 487 

Stamping  bills  of  exchange. 

The  fact  that  a  bill  of  exchange  had  not  been  stamped  according 

to  the  acts  of  Congress  does  not  operate  tx>  render  it  invalid ....       487 

Answer.  Construction  of.  Facts  not  alleged  need  not  he  denied. 
Giving  the  answer  the  most  favorable  construction  for  appellee 
only  amounts  to  an  admission  that  there  was  a  judgment  for 
some  uncertain  amount,  which  had  been  replevied  and  an  execu- 
tion had  issued  on  a  replevin  bond,  but  it  cannot  be  understood 
as  admitting  that  the  amount  in  the  execution  corresponded  with 
the  judgment  or  replevin  bond,  because  the  fact  is  not  alleged..       380 
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Tender  of  anstcer  token  regarded  cm  filed,  paoil 

When  an  answer  is  tendered  and  regarded  as  filed  on  trial  without 
objections  the  omission  to  note  the  filing  must  be  regarded  as 
waived    203 

Answer,     Cross-petition, 

Before  a  judgment  can  be  rendered  on  an  answer  it  must  be  made 
a  cross-petition 203 

Sufficient  answer.    Amended  petition. 

Appellants  deny  that  they  were  indebted  to  their  eodefendant  in 
any  sum  whateyer,  at  the  institution  of  the  original  action: 
Held,  That  this  answer  though  filed  in  response  to  the  original 
petition,  should  be  held  to  sufficiently  oontrovert  the  more 
specific  aveiments  of  indebtedness,  made  in  an  amended  petition, 
subsequently    filed 615 

Steamboat.  Supplies.  Answer.  Want  of  information.  Demwrrer. 
As  to  the  material  averments  of  the  petition  (that  the  steamer 
R.  L.  Woodward,  by  her  captain),  at  the  time  being  owned  by 
the  defendant,  bought  the  supplies  of  the  plaintiff,  the  answer 
states  that  the  defendant  has  no  knowledge  or  information  suf- 
ficient to  form  a  belief  that  the  captain  of  said  boat  bought  any 
supplies  from  plaintiff.  Held,  that  this  answer  is  not  sufficient 
under  section  125  of  the  Civil  Code,  as  it  does  not  deny  that  the 
defendants  were  the  owners  of  the  boat,  nor  that  they  controlled 
it 81 

Answer.    Information  sufficient  to  form  belief. 

W^here  the  personal  acts  of  the  defendant  are  alleged  and  relied 
upon  as  the  facts  which  constitute  the  cause  of  action  against 
him,  he  will  not  be  allowed  to  set  up  a  want  of  knowledge  or 
information  to  form  a  belief  as  to  their  existence  as  a  defense 
to  the  action 71 

Attachments.    Affidavit.     Grounds  set  forth  in  verified  petition. 

When  a  plaintiff  sets  forth  sufficient  grounds  of  attachment  in  a 
verified  petition  it  is  not  necessary  to  the  validity  of  the  at- 
tachment that  the  same  facts  should  be  stated  and  verified  in  a 
separate   affidavit 571^ 

Sufficient  grounds  for  attachment. 

That  the  defendant  had  departed  from  this  state  with  the  intent  to 
defraud  his  creditors  and  that  he  so  concealed  himself  that  a 
summons  could  not  be  executed  on  him  are  sufficient  grounds 
for  an  attachment 675 
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Appeal  and   error,  page. 

Where  a  petition  exhibits  the  answer  which  was  prepared  by  the 
attorney  to  be  filed,  but  fails  to  set  forth  the  petition  on  which 
the  default  judgment  was  rendered,  the  court  cannot  know 
whether  the  defense  thus  undisclosed  was  a  bar  to  the  action 
or    not 90 

Grounds  in  amended  petition  inconsistent  tvith  the  original  petition. 
Reason  for  delay  in  filing  amended  petition.  Suspicion, 
The  appellees  claimed  only  one-fourth  of  Uie  land  in  their  original 
petition  but  subsequently  filed  an  amended  petition  claiming  the 
whole  property,  giving  as  a  reason  for  not  claiming  all  the  prop- 
erty in  the  original  petition,  that  the  writing  on  which  they 
based  their  claim,  set  out  in  the  amended  petition,  was  mislaid. 
Heldj  that  the  reason  is  so  utterly  futile  and  unsatisfactory,  con- 
sidered in  connection  with  the  inconsistent  character  and  extent 
of  the  two  claims,  as  to  cover  the  whole  transaction  with  sus- 
picion          559 

Verification  by  wife.    Agency, 

The  wife  cannot  verify  a  pleading  for   her  husband,  unless  she 

states  that   she  is   his  agent 12S 

Fraudulent  conveyance.    Allegations  as  to.    Pleading, 

A  mere  charge  that  "  the  deed  was  in  fraud  and  the  land  ought  to 
be  subjected  to  plaintiff's  claim,"  without  stating  in  what  the 
fraud  consists  nor  for  what  purpose  the  deed  was  so  made,  is 
totally  insufficient  as  a  charge  of  a  fraudulent  conveyance 335 

Issue .  joined. 

Where  issue  has  been' joined  and  a  trial  had  irregularity  of  the 

pleadings  will  not  avail  on  appeal 395 

Attachment,     Deed  lodged  for  record  before  attachment  issue.     Fraudu- 
lent or  voluntary  conveyance. 

When  land  has  been  sold  and  deed  lodged  for  record  before  an  at- 
tachment issues  and  there  is  no  pleading  in  the  cause  assailing 
the  deed  as  fraudulent  or  voluntary,  the  attachment  will  be  dis- 
charged           444 

Warehouses.     Bailment.     Loss    by   fire.     Burden  of  proof.      Verdict. 
Weight  of  evidence.     New  trial. 
The  appellants  alleged  in  this   answer  that  the   whisky  was  de- 
stroyed by  fire  without  their  fault.     The  issue  thus  found  im- 
posed the  burden  of  proving  the  loss  by  fire  on  them 583 
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A89ignmeni  far  benefit  of  orediiora  and  purchase  money  on  property 
conveyed  in  trust.  Prior  liens.  Cross-petition,  Blending  pro- 
ceeds of  Umd  and  personal  property,  paob. 

The  trustee  broiight  this  suit  in  equity  to  have  the  trust  sefctledy 
making  all  the  creditors  defendants,  and  appellant  and  wife 
flled  their  answer  and  cross-petition,  insisting  that  they  have  a 
prior  lien  on  the  land  conveyed  in  trust  for  their  debts,  by 
reason  of  a  purchase-money  claim. 

The  appellant's  answer  and  cross-petition  did  not  allege  that  the 
same  real  estate  conveyed  by  his  deed  was  embraced  in  the  deed 
of  trust.  Heldf  that  without  such  allegations  appellant's  claim 
to  a  prior  lien  cannot  be  sustained 86 

Contract  for  support.  Assignment.  Consideration,  Specific  perform- 
ance.   Necessary  parties. 

The  assignment  of  the  land  is  averred,  but  whether  the  considera- 
tion is  paid  neither  appears  from  the  petition  nor  the  written 
assignment.  To  have  a  specific  execution  of  a  contract  it  is  es- 
sential to  aver  the  payment  of  the  consideration,  and  as  against 
minor  heirs  this  is  indispensable.  The  court  erred  in  decreeing 
a  title  until  the  payment  of  the  consideration  had  been  averred 
and  proved. 

The  administrator  of  Allen  was  a  necessary  party,  as  the  right  of 
action  for  the  consideration,  if  unpaid,  survived  to  him  and  he 
was  an  essential  party  to  the  determination  of  the  question 66-67 

Coercion  of  title. 

Where  a  purchaser  or  his  privies  seek  to  coerce  the  title  a  pay- 
ment of  the  purchase  price  must  be  averred  and  proven  if  denied.       118 

Specific  performance  of  executory  contract  to  convey  land. 

In  general  it  may  be  stated  that  to  entitle  a  party  to  a  specific  per- 
formance he  must  show  that  he  has  been  in  no  default  in  not 
performing  the  agreement,  and  that  he  has  taken  all  proper 
steps  toward   the  performance  on   his   own   part 118 

Usury.     Pleading.     Void  contract. 

It  is  not  necessary  to  plead  usury  where  the  statue  declares  all 
contracts  for  more  than  legal  interest  void  to  the  extent  of  the 
usury,  and  a  court  of  equity  will  not  enforce  a  void  contract.         77 

Contract.     Written  evidence. 

What  was  the  subject  of  the  proposition,  though  doubtless  under- 
stood by  the  parties,  is  not  shown  by  the  letter  in  evidence,  and 
it  is  not  stated  in  the  petition  that  it  was  shown  by  the  letter  in 
which  the  defendant  says  that  he  accepted  the  proposition.  There 
was,  hereiore,  no  contract  evidenced  by  writing 167 
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FrcMdulent  conveyance.  paob. 

The  petition  to  enforce  a  judgment  against  a  fraudulent  grantee 
in  a  void  deed  should  state  the  facts  which  constitute  the  cause 
of  action  against  the  grantor  in  said  deed 230 

Concealment  of  toilL    Bpeoifio  execution  of  contract, 

A  petition  to  compel  a  specific  execution  of  a  contract  to  divide 
an  estate,  without  reference  to  a  will,  where  the  evidence  and 
circumstances  of  the  case  develop  the  knowledge  of  the  suppres- 
sion of  the  truth  and  a  suggestion  of  what  was  not  the  truth, 
wholly  incompatible  with  candor  and  fair  dealing,  will  be  dis- 
missed           158 

Personal  acts  of  defendant.     Want  of  knowledge.    Defense. 

Where  the  personal  acts  of  the  defendant  are  alleged  and  relied 
upon  as  the  facts  constituting  the  cause  of  action  against  him, 
he  cannot  set  up  a  want  of  knowledge  or  information  as  a  de- 
fense            04 

Value.  Amount.  Damages.  Judgment.  Jury.  Supersedeas  bond. 
Attorney's  fees. 

Allegations  of  value  or  of  amount  of  damage  shall  not  be  con- 
sidered as  true  by  the  failure  to  controvert  them. 

The  assessment  of  the  value  of  rents  cannot  be  done  without  proof. 

No  attorney  fee  can  be  recovered  in  a  suit  on  a  supersedeas  bond.       347 

Evidence. 

It  is  error  for  the  court  to  decree  a  sale  of  property  covered  by  an 
alleged  lien,  where  such  lien  is  denied  and  not  sufficiently 
proved    77 

Steamboat.     Demurrer. 

The  appellant  admits  that  he  was  part  owner  of  the  steamer, 
and  does  not  deny,  as  is  charged  in  the  bill,  that  D.  P.  Wood- 
ward was  clerk  or  master  of  the  boat,  with  full  authority  to  pur- 
chase supplies  and  bind  the  boat  and  owners.  Held,  that,  in 
order  to  make  the  answer  sufficient,  these  denials  were  necessary.        99 

Demurrer. 

A  demurrer  that  brings  to  light  imperfect  pleadings  will  be  sus- 
tained, the  rule  being  that  he  who  commits  the  first  error  must 
be  the  first  to  correct  same 176 

Demurrer.  Ordinary  diligence.  Suspension  of  courts  by  legislative 
acts. 

Where  the  holder  of  a  note  fails  to  bring  suit  upon  same  during  the 
life  of  the  obligor,  he  is  ordinarily  held  to  be  guilty  of  negM- 
genoe.  But  where  the  Legislature  suspends  for  a  given  period  all 
laws  requiring  Circuit  Courts  to  be  held  for  the  trial  of  causes. 
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and  during  this  suspension  the  obligor  dies,  the  holder  of  the  note 
is  not  held  to  be  guilty  of  negligence  and  a  lack  of  diligence  in 
prosecuting  his  cause  should  he  fail  to  bring  an  action  on  the 
note  until  after  the  death  of  the  obligor.  A  demurrer  to  an 
original  and  amended  bill  should,  therefore,  have  been  overruled.        627 

Demurrer.     Sufficient  allegations  in  hill  to  quiet  title  to  land. 

Where  the  petitioner  fully  sets  out  and  alleges  title  and  possession 
of  lands,  in  a  suit  in  the  Chancery  Division  of  the  Circuit  Court 
to  quiet  title  to  said  lands,  it  is  a  sufficient  compliance  with  the 
act  of  the  Legislature  approved  March  9,  1854,  entitled  ''An 
act  to  quiet  the  title  to  lands  *'  which  provides  that  it  shall  be 
lawful  for  any  person  •  having  both  the  legal  title  and  possession 
of  lands  to  institute  and  prosecute  a  suit  by  petiUon  in  equity 
in  the  Circuit  Court  of  the  county  where  the  lands  or  some  part 
thereof  lie,  against  any  other  person  setting  up  claim  thereto, 
etc.,  and  a  demurrer  to  the  petition  should  have  been  overruled.       418 

Usury.     Equity. 

Although  usury  was  not  specially  pleaded  a  court  of  equity  will  not 

enforce  payment  of  it 448 

Preparation.    Judgment. 

A  judgment  rendered  in  a  cause  submitted  before  preparation  for 
trial  will,  on  that  account,  be  reversed  and  remanded  to  the 
lower  court  for  further  preparation 223 

Default  judgment. 

In  a  suit  on  a  note  where  no  answer  was  put  in,  nor  allegation  of 
payment  by  appellees,  the  appellants  were  entitled  to  a  judgment 
by  default 207 

Parties  to  cross-petition. 

Where  an  appellant  makes  himself  a  party  to  a  cross-petition  by 
answering  it,  though  the  petition  be  filed  in  one  county  before  a 
change  of  venue  is  granted  transferring  the  cause  to  another 
county,  he  cannot  claim  a  failure  of  service 439 

Writing.    Mistake. 

Where  the  execution  of  a  writing  is  admitted,  and  the  defendant 
relies  on  a  mistake,  the  allegation  of  the  answer  stood  contro- 
verted, and  the  affirmative  was  on  him 368 

Parties. 

The  pleadings  should  state  the  facts  themselves,  and  a  mere  state- 
ment of  that  which  at  most  is  but  prima  facie  evidence  of  facts 
not  expressed  in  that  evidence,  nor  to  be  with  reasonable  cer- 
tainty' implied  from  it,  does  not  apprise  the  defendant  of  the  real 
cause  of  action,  and  is  insufficient 230 
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Principal  and  surety.  Indulgences.  Reneical.  X ovation.  Defense. 
Bill  of  exceptions.  Issual  jof  execution.  Levy.  Indemnifying 
bond,     Suhmissiofi.     Amended  petition.     Notice.  pi.aa. 

That  Jones  indulged  Thompson  from  time  to  time  and  permitted 
him  to  renew  his  paper  is  made  out,  but  this  was  a  defense  which 
should  have  been  made  to  the  suit  on  the  note. 

It  is  the  duty  of  the  clerk  issuing  an  execution  to  indorse  his  re- 
lease of  the  surety,  because  the  bond  and  execution  gives  him  the 
data  to  act  upon. 

Waiving  the  question  of  issuing  the  execution  within  a  year,  it  is 
quite  evident  that  the  statute  applies  only  to  sureties  on  the  bond 
and  not  to  a  principal  therein. 

The  case  was  submitted  November  14,  1854,  for  trial,  yet  with- 
out notice  Daviess  was  permitted  to  file  an  amended  petition 
setting  up  a  novation,  which  was  a  new  cause  of  action;  and 
without  process  thereon,  a  confession  of  the  amended  petition 
was  taken.  Heldj  that  this  waa  error;  the  Civil  Code  gives  to 
courts  a  larger  discretionary  power  to  commit  amendments, 
but  it  was  not  intended  to  give  unlimited  power.  No  alteration 
by  pleadings  or  proof  should  be  allowed  after  submission  without 
notice 484 

Interested  witness. 

Unless   the  witness  is  interested   in   the  issue   presented  by   the 

answer,  in  behalf  of  himself,  he  is  a  competent  witness,  under 

subsection  6,  section  670,  Civil  Code 541 

PREFERENCES. 

Hot  immoral  to  secure  debt  by  vigilance. 

It  never  has  been  regarded  by  law  as  immoral  for  a  bona  fide  cred- 
itor to  secure  his  debt  by  vigilance  on  a  failing  creditor,  nor  is 
same  denounced  as  fraudulent  by  our  Acts  of  1856 50 

PRESENTMENT. 
Indictment.    Filing. 

An  indictment  presented  to  the  court  in  the  presence  of  the  grand 
jury,  with  an  order  to  that  effect,  is  a  substantial  compliance 
with  section  120  of  Criminal  Code 39 

PRESUMPTIONS  OF  LAW. 
A  deed  absolute  in  terms  may  only  be  surety  for  debt.    Parol  evidence. 
There  being  a  borrowing  and  lending,  prima  facie,  the  deeds  are  to 

be  considered  as  the  surety  for  the  indebtedness 364 

Same. 

The  presumption  of  law  may  be  strengthened  by  parol  evidence 364 
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PROCESS. 
Constructive  service.    Appeal,    Appearance,  pagk. 

By  an  appeal  from  a  judgment  rendered  on  constructive  service  of 
process  appearance  is  entered  and  the  party  is  bound  to  present 
his  defense  when  the  judgment  is  reversed,  or  move  for  time  to 
do  so  228 

Injunction,    Process  to  revive.    Dissolution. 

The  dissolution  of  an  injunction  on  a  petition  for  a  new  trial  can- 
not be  revived  by  the  appellate  court  until  the  appellant  shall 
have  obtained  an  order  from  the  court  below  to  stay  the  dissolu- 
tion for  such  time  as  will  enable  him  to  obtain  an  order  from 
the  appellate  court  to  reinstate  same.  The  dissolution  must 
stand  until  the  petition  for  a  rehearing  after  the  adjournment 
of  the  term  of  court  at  which  the  judgment  was  rendered  is  fin- 
ally disposed  of,  and  until  this  is  done  the  appellate  court  has 
no  jurisdiction  of  the  case 823 

Petition  taken  for  confessed.     Submission, 

An  order  taking  the  petition  for  confessed  should  not  be  made 
before  the  submission  of  the  case,  or  before  the  term  at  which 
it  stood  for  trial,  and  should  not  be  made  before  the  process 
was  served  on  all  defendants  concerned  in  interest  with  those 
against  whom  confession  is  taken 230 

Ansiver. 

The  error  in  submitting  the  case  before  process  was  executed  or 
confession  taken  should  not,  and  does  not,  prevent  the  filing  of  a 
meritorious  and  sufficient  answer  at  any  time  before  the  case 
stood  for  trial 230 

Judgment  against  an  administrator  not  conclusive  against  a  stranger. 

A  judgment  against  an  administrator  cannot  be  conclusive  evidence 
against  a  stranger  of  anything  except  its  own  existence.  It  is  not 
even  prima  facie  evidence  against  the  alienee  of  the  intestate, 
though  the  deed  under  which  he  holds  be  void  as  to  the  party 
seeking  relief  against  it 230 

Parties  and  privies. 

A  judgment  against  one  person  cannot  be  enforced  against  another 
who  is  neither  party  nor  privy  to  it,  and  who  is  not  represented 
either  as  to  his  person  or  property  by  a  party  to  the  action 230 

Creditor  against  fraudulent  grantee  of  debtor. 

It  is  the  claim  of  the  creditor  and  the  liability  of  the  debtor  and 
not  the  judgment  against  the  administrator  that  may  be  enforced 
against  the  fraudulent  grantee  of  the  intestate 230 
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Evidence.  ta.qz. 

A  judgment  against  an  administrator  is  but  evidence  of  the  facts 

which  constitute  a  claim  against  the  testator 230 

Partnerahip.    Process  on  one  member.    Default  judgment, 

A  defendant  on  whom  process  was  served  had  no  right  to  assume 
that  jndgment  could  not  be  taken  before  the  process  was  served 
on  his  partner  and  codefendant 411 

Bame,     Counterclaim. 

A  counterclaim  may  be  set  up  by  one  partner  after  judgment  has 
been  rendered  against  the  other  by  default 411 

Laches. 

One  who  is  guilty  of  laches  cannot  complain  of  a  default  judgment 
though  mistaken  in  his  belief  of  his  rights 411 

PRINCIPAL  AND  AGENT. 
Oood  faith.    Fraud. 

Where  appellant  pretended  to  sell  whiskey  for  appellee  at  $1.50  per 
gallon  to  induce  him  to  accept  the  supposed  price  under  the  mis- 
taken belief,  wrongfully  induced  by  appellant,  that  he  had  in  good 
faith  sold  the  whiskey  at  that  price  to  Smith,  with  the  intention 
to  profit  by  this  imposition,  and  the  appellant  did  so  profit  by 
the  sale  of  the  whiskey  at  a  greatly  advanced  price.  Held,  that 
appellee  could  recover  the  value  of  the  whiskey  at  the  time  of 
the  pretended  sale  from  appellant  and  those  in  combination  with 
him  in  the  perpetration  of  the  fraud 210 

Ratification. 

Hemdon,  the  president  of  appellee's  board  of  managers,  did  many 
things  without  consulting  the  board,  of  which  he  was  a  member, 
and  his  acts  were  generally  approved  without  objections  of  other 
members  of  the  board 226 

Same.    Authority  of  agent  a  question  of  fact  for  the  jury. 

The  question  of  authority  in  the  agent  of  appellee  to  execute  the 
notes  was  a  fact,  upon  which  it  was  the  province  of  the  jury 
to  pass 226 

"Sew  trial.    Weight  of  evidence. 

Where  the  evidence  is  conflicting  and  the  question  of  fact  has  been 
submitted  to  the  jury  with  proper  instructions,  if  the  weight  of 
evidence  is  against  the  verdict,  this  court  will  not  interpose 
aft^r  a  motion  for  a  new  trial  has  been  refused  by  the  court 
below    227 
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Usurious  interest,  paok. 

Where  an  agent  loans  money  for  his  principal  at  a  usurious  rate 
of  interest,  taking  a  note  to  himself,  and  thereafter  assigning  it 
to  his  principal,  in  a  suit  on  the  note,  it  would  be  purged  of  all 
legal  interest    282 

PRINCIPAL  AND  SURETY. 
Injure  to  surety. 

If  a  plaintiff  by  his  own  conduct,  either  through  carelessness  or  for 
profit,  should  injure  the  surety,  the  law  will  generally  release 
him,  but  it  never  intended  to  force  an  execution  plaintiff  into 
extreme  remedies  to  make  the  money  out  of  the  principal  in 
order  to  save  the  surety  •. . .         484 

PROOF. 

Affidavit.    Attachment. 

An  attachment,  without  the  prescribed  affidavit,  will  be  discharged. 
And  where  the  evidence  shows  by  a  preponderance  of  the  proof 
that  the  grounds  of  the  attachment  are  not  sustained,  it  will  be 
dismissed 466 

Admissions  in  an  answer  cannot  he  changed  by  proof. 

What  is  admitted  in  an  answer  to  a  petition  cannot  be  changed  by 

the  defendant's  own  witnesses 356 

Answer.    Burden  of  proof. 

The  burden  of  proving  allegations  in  an  answer  of  a  partial  de- 
fense as  to  excessive  interest  devolves  on  the  defendant « . ...       193 

Attachment.     Lien  for  rent.     Priority  of  liens. 

Where,  under  an  attaching  creditor's  demand  for  rent,  the  produce 
of  the  farm  and  other  personal  estate  on  the  premises,  on  which, 
under  the  warrant,  he  had  an  exclusive  lien,  were  sufficient  to 
satisfy  the  same,  the  court  did  not  err  in  applying  so  much  of 
the  proceeds  thereof  as  was  necessary  to  discharge  the  attach- 
ment debt  460 

Same.    Creditor. 

An  attaching  creditor  has  no  lien  on  a  fund  derived  from  the  sale 
of  a  debtor's  property,  unless  it  is  derived  from  a  sale  of  prop- 
erty on  which  his  attachment  had  been  levied 466 

Burden  of  proof. 

Where  the  allegations  that  an  indorsement  was  fraudulent,  with- 
out consideration,  and  made  when  a  bill  of  exchange  was  past 
due,  are  denied,  the  burden  of  proof  is  on  the  plaintiff 487 
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Special  judge.    Oath,  pagb. 

The  objection  that  a  special  judge  was  not  sworn  cannot  be  set 
up  in  this  court  for  the  first  time 487 

Bale  of  land.    Fraud,    Miarepreaentation.    Failure  of  title.    Aaeignment 
of  note.    Proper  parties.    Defense,    Burden  of  proof. 

Where  the  defendant  interposes  the  plea  of  fraud,  misrepresenta- 
tion, and  failure  of  title  in  a  suit  by  an  assignee  of  a  purchase- 
money  note  to  enforce  its  collection  the  grantor  or  his  represen- 
tative is  a  necessary  party,  and  the  issue  devolves  on  the  defend- 
ant a  burden  of  proving  it 248 

Requiremente.     Judgment  against  administrator.     Evidence. 

The  plaintiff  should  be  required  to  prove  the  facts  constituting  the 
original  cause  of  action  against  the  grantor 231 

A  judgment  against  an  administrator  cannot  be  regarded  as  suffi- 
cient evidence  against  the  grantee  of  the  intestate  that  he  was 
justly  indebted  to  the  plaintiff  in  the  sum  adjudged  to  him. ...       231 

Estoppel  hy  assertion  made  in  answer,  in  another  case.  Explanatory 
proof. 
An  assertion  made  in  an  answer,  in  another  case,  that  tKe  party 
held  the  absolute  title  to  the  property  may  be  used  against  him 
in  another  action  involving  the  same  property,  on  which  he 
claimed  to  hold  a  mortgage  instead  of  an  absolute  title.  But  it 
does  not  operate  as  an  estoppel,  so  as  to  conclude  all  explanatory 
proof  to  the  contrary  567 

Hfote.    Want  of  consideration.    Burden  of  proof. 

In  a  suit  on  a  note,  where  the  plea  of  no  consideration  is  relied 
on  as  defense,  which  was  controverted  by  reply,  the  burden  of 
proof  is  on  the  defendant 285 

Warehouses.     Bailment.     Loss  hy  Fire.     Burden  of  proof.     Verdict. 
Weight  of  evidence.    New  trial. 
The  appellants  alleged  in  this  answer  that  the  whisky  was  destroyed 
by  fire  without  their  fault.    The  issue  thus  foimd  imposed  the 
burden  of  proving  the  loss  by  fire  on  them 583 

Partnership,    Purchase  of  land.    Presumption  as  to  payment, 

A.  and  B.  enter  into  an  agreement  to  purchase  land,  A.  assuring 
B.  that  the  land  would  be  paid  for  out  of  the  partnership  funds, 
they  .being  at  the  time  partners  in  the  mercantile  business :  A., 
being  the  only  active  manager  of  the  business,  represented  that 
such  funds  were  more  than  sufficient  to  pay  the  entire  consider- 
ation. Held,  that  in  the  absence  of  proof  of  a  deficit  of  part- 
nership funds,  or  of  a  settlement  of  partnership  accounts,  the 
prima  facie  presumption  is  that  A.  paid  for  the  land  as  contem- 
plated by  both  parties,  with  partnership  means,  either  directly 
or  indirectly 522 

51 
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Same.    Burden  of  proof,  paob. 

Under  such  facts,  the  burden  of  showing  either  that  there  was  no 
partnership  funds  appropriable  to  the  purchase  or  that  they 
had  been  otherwise  accounted  for  and  appropriated  was  upon  A.        522 

Indictment,     Receiving  stolen  goods.    Possession. 

The  possession  of  personal  property  is  prima  facie,  though  not 
conclusive,  evidence  of  ownership   22 

Same. 

It  is  not  sufficient  to  prove  that  the  goods  were  stolen,  but  it 
must  be  proof  that  the  accused  knew  they  were  stolen 22 

Same. 

What  was  done  and  said  by  the  party  from  whom  the  defendant 
received  the  goods  is  competent  as  a  part  of  the  transaction 22 

PROPERTY. 

Attachment  of  partnership  property.    Suit  on  attachment  bond. 

Suit  was  brought  against  appellant  and  Frazer,  partners,  and  an 
attachment  levied  on  the  partnership  property  for  firm  debts. 
The  attachment  was  sustained  as  to  Frazer  and  discharged  as  to 
appellant 195 

Same. 

In  a  suit  by  appellant  on  the  attachment  bond  it  is  held  that  ap- 
pellee, surety  on  the  said  bond,  is  not  liable  because  the  covenant 
was  to  appellant  and  Frazer  jointly 195 

Cotenancy.    Reservations  as  to  one  cotenant. 

It  is  error  to  subject  property  purchased  jointly  to  the  debts  of  one 
of  the  parties  solely,  without  reserving  the  rights  of  one  of  the 
purchasers  who  paid  a  part  of  the  purchase  money. « 335 

Executors  and  administrators.    Transfer  of  property. 

Where  personal  property  is  absolutely  transferred  to  a  testator's 
widow,  the  legal  title  at  her  death  passed  to  her  administrator, 
who  alone  could  make  a  transfer  of  it 599 

Same.    Liability  of  administrator  for  default  in  transferring  property. 

Where  an  administrator  refuses  to  make  a  transfer  or  stock  left 

by  an  estate,  though  through  an  erroneous  impression,  whereby  a 

suit  is  necessary  to  enforce  said  transfer,  the  administrator  will 

be  held  liable  for  the  costs  of  court 599 
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Inatructiona.  Liability  of  sheriff  to  make  levy.  Value  of  property.  page. 
An  instruction  that  says  "  If  the  jury  believe  from  the  evidence 
that  plaintiffs  by  themselves  or  attorney  informed  Eubank  of 
defendant,  Dodd  having  property  in  his  possession,  and  he  did  in 
fact  have  property  subject  to  plaintiff's  execution,  and  directed 
him  to  go  and  levy  upon  it,  it  was  his  duty  to  do  bo  if  he  had  the 
execution  there  in  his  hands,  and  if  he  failed  to  do  so,  and  the 
plaintiffs'  debt  was  thereby  lost^  or  any  part  of  it,  he  and  his 
sureties  are  responsible  for  the  debt  or  for  the  value  of  said 
property  then  subject  to  said  execution  "  is  held  to  be  erroneous, 
as  it  seeks  to  establish  a  responsibility  upon  mere  information 
and  gives  the  jury  the  alternative  of  fixing  damages  to  the 
amount  of  the  judgment,  or  the  value  of  the  property  subject  to 
execution   11 

Where  there  is  no  value  fixed  upon  property  by  witness  it  in  error 
to  leave  the  assessing  of  such  value  to  the  jury,  or  to  instruct  as 
to  a  criterion  by  which  a  value  could  be  arrived  at 11 

Bale  of  land.    Fraud.    Misrepresentation.    Failure  of  title.    Assignment 
of  note.    Proper  parties.    Defense.    Burden  of  proof. 

Where  the  defendant  interposes  the  plea  of  fraud,  misrepresenta- 
tion, and  failure  of  title  in  a  suit  by  an  assignee  of  a  purchase- 
money  note  to  enforce  its  collection  the  grantor  of  his  represen- 
tative is  a  necessary  party,  and  the  issue  devolves  on  the  defend- 
ant a  burden  of  proving  it 248 

Warranty,  breach  of. 

A.  sells  B.  personal  property  (slave)  and  warrants  same  sound  and 
in  good  condition.  All  of  the  purchase  money,  except  some  $76, 
was  paid,  which  amount  was  closed  up  by  note  some  six  months 
after  the  sale.  On  suit  to  enforce  payment  of  note,  defense  was 
set  up  that  the  slave  was  laboring  under  an  hereditary  taint  of 
tubercular  consumption,  but  was  shown  not  to  have  been  de- 
veloped at  the  time  of  the  sale.  Held,  not  to  be  such  a  breach  of 
warranty  as  to  justify  a  verdict  for  damages 18 

Mortgage  on  stock  of  goods.    Lien. 

When  all  the  original  stock  on  which  a  mortgage  was  given  had 
been  sold,  the  lien  created  by  the  mortgage  was  gone,  as  the  stock 
purchased  after  the  mortgage  was  not  subject  to  it,  because  a 
man  cannot  legally  sell  or  convey  property  to  which  he  has  no 
title    259 

Parties  and  privies. 

A  judgment  against  one  person  cannot  be  enforced  against  another 
who  is  neither  party  nor  privy  to  it,  and  who  is  not  represented 
either  as  to  his  person  or  property  by  a  party  to  the  action. . .  •       230 
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Liability  for  taking  property  under  military  order.  paob. 
An  order  for  confiscation  of  property  must  be  produced  as  a  de- 
fense, if  Bou^t  to  be  available  as  justification 177 

Public  office  created  by  the  Legislature  cannot  be  the  subject  of  private 
property.    Constitutional  restrictions.    Earned  compensation. 

The  ofiioes  in  question,  forming  a  part  of  the  municipal  govern- 
ment of  the  city  of  Lexington,  are  not  private  but  public  offices, 
created  for  the  convenience  of  the  local  community,  forming  a 
part  of  the  instrumentality  by  which  the  power  and  protection 
of  the  State  is  extended  to  those  in  a  particular  municipality. 

Such  offices  cannot  be  subject  of  private  property;  they  belong  to 
the  public  and  they  are  to  be  filled  for  the  benefit  of  the  public. 

The  compensation  is  allowed  to  the  officer  that  the  public  may 
have  reasonable  assurance  that  the  services  will  be  properly 
performed.  It  is  the  compensation  alone  that  gives  to  the  office 
pecuniary  value. 

If  the  appointment  for  election  to  an  office  could  be  regarded  as 
creating  a  contract  between  the  public  and  the  officer,  the  oojii- 
stitutional  guarantee  of  the  contract  from  legislative  interfer- 
ence would  be  the  guarantee  of  his  right  under  the  contract. 

In  those  cases  in  which  it  is  essential  to  the  public  interest  Uiat  the 
officer  shall  have  the  right  to  hold  the  office  for  a  fixed  period 
the  Constitution  itself  in  creating  the  office  has  fixed  the  period 
for  which  it  is  to  be  held. 

Whore  the  compensation  of  officers,  as  fixed  when  they  take  the 
office,  shall  be  assured  to  them,  the  Constitution  has  prohibited 
the  diminution  of  it  during  that  period,  and  these  are  restrictions 
on  the  legislative  power,  and  there  are  no  such  restrictions  with 
regard  to  municipal  offices. 

An  incumbent  has  the  vested  right  in  the  compensation  already 
earned  which  may  be  regarded  as  property  of  which  he  cannot 
be  deprived. 

The  incumbent  of  an  office  which  is  created  for  the  benefit  of  the 
public  and  which  the  Legislature  may  abolish  at  any  time  has 
no  vested  or  absolute  right  in  the  office  or  the  imexpired  time. .       318 

Wills.    Construction  of.    Property  over. 

A  testator  is  deemed  to  have  died  intestate  as  to  particular  prop- 
erty not  specifically  alluded  to  by  will,  a  reversionary  interest  of 
which  had  not  been  disposed  of  by  other  clause  of  the  will 325 

POSSESSION. 

Possession  of  promissory  note.     Evidence  of  ownership. 

The  production  and  possession  of  a  note  is  prima  facie  evidence  of 

ownership 240 
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Oift  of  personal  property.  p^gb. 

In  a  gift  of  personal  property  the  possession  nEiust  accompany  and 
follow  the  gift,  and  should  be  an  actual,  visible  change  of  posses- 
sion, such  as  would  be  known  in  the  neighborhood 385 

Bame.    Friendly  possession.    Hostile  possession. 

If  the  intestate  had  the  title  to  the  slave  and  permitted  it  to  re- 
main in  the  possession  of  his  mother,  before  friendly  possession 
could  become  hostile  and  adverse^  his  administrator  should  have 
had  notice  that  she  was  holding  adversely  to  him 385 

Land.    Prior  possession. 

The  land  in  controversy  contains  five  acres,  which  is  covered  by  a 

patent  for  2,000  acres  to  Levin  Powell,  imder  whom  both  parties  j 

claim  title,  and  which  lands  the  deeds  of  both  parties  cover.  ; 

Appellant  claimed  under  the  older  deed  from  the  patentee,  and  he 
and  those  under  whom  he  claimed  took  possession  of  and  had 
resided  on  this  tract  of  land  outside  of  the  interference  prior  to 
the  entry  of  appellee  and  his  vendors  on  the  other  tract,  claiming 
to  be  possessed  to  the  extent  of  the  boundary  of  his  deed  and  with 
the  intention  of  taking  possession  of  the  whole  tract,  including 
the  part  within  the  intereference,  which  was,  until  a  few  years 
past,  woodland,  and  unenclosed.  Held,  that  such  entry  upon  the 
part  of  the  appellant  and  his  vendors  vested  him  with  the  posses* 
sion  to  the  full  extent  of  the  boundary  of  his  deed,  and  the  sub- 
sequent entry  of  the  appellee  and  his  vendors  on  the  other  tract 
could  not,  and  did  not,  divest  him  of  his  possession 156 

Possession  of  land  under  title  bond.  Rescission.  Repaying  purchase 
money.  Interest.  Improvements.  Rents.  Waste.  Equity. 
Where  an  appellee  is  in  possession  of  land  mider  a  purchase  with 
appellant's  bond  for  title,  it  was  error  to  require  a  refunding 
of  the  purchase  money  paid  without  first  rescinding  the  contract, 
on  equitable  principles,  and  having  an  account  stated  between 
the  parties   82 

Bame.    Purchaser  not  to  he  placed  in  possession  at  time  of  sale. 

It  is  error  to  order  a  commissioner  to  place  a  purchaser  in  posses- 
sion at  the  time  of  a  decretal  sale,  and  especially  where  the  sale 
occurs  after  the  crop  is  gathered 520 

POWER  OF  ATTORNEY. 
Deed  hy  power  of  attorney. 

A  letter  of  attorney  from  a  grantor,  properly  authenticated  and 
dated  prior  to  the  deed,  confers  full  power  on  an  agent  to  con- 
vey land 75 
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PUBLIC  BUILDINGS. 
Courthouse.     Construction,    Contract.      Building    committee's    report. 
Fraud. 

A  building  committee  was  appointed  by  the  court  for  the  purpose 
of  letting  a  contract  for  erection  of  a  county  courthouse,  and  in 
pursuance  thereof  the  committee  entered  into  a  contract  with. 
appellant's  assignor,  Thompson,  which  was  approved  by  the  court. 
The  work  as  it  progressed  was  duly  inspected  by  the  members 
of  the  committee  and  when  the  building  was  nearly  completed, 
prepared  and  submitted  to  the  court  their  report,  recommending^ 
the  acceptance  of  the  house  so  far  as  completed.  This  report 
was  approved  and  adopted  and  the  house  received  as  recom- 
mended: Held,  that  such  a  statement  of  facts  w^ill  not  counte- 
nance a  charge  of  fraud  in  the  procurement  of  the  report  from 
the  said  committee.  And  that  it  is  too  late  for  the  court  to 
complain,  after  it  had  its  agents  to  examine  the  work  and  ap- 
prove same   477 

PUBLIC  OFFICE. 

Public  office  created  hy  the  Legislature  cannot  he  the  subject  of  private 
property.     Constitutional  restrictions. 

The  offices  in  question,  forming  a  part  of  the  municipal  govern- 
ment of  the  city  of  Lexington,  arc  not  private  but  public  offices, 
created  for  the  convenience  of  the  local  community,  forming  a 
part  of  the  instrumentality  by  which  the  power  and  protection 
of  the  State  is  extended  to  those  in  a  particular  municipality. 

Such  offices  cannot  be  subject  of  private  property;  they  belong  to 
the  public  and  they  are  to  be  filled  for  the  benefit  of  the  public. 

The  compensation  is  allowed  to  the  officer  that  the  public  may  have 
reasonable  assurance  that  the  services  will  be  properly  per- 
formed. It  is  the  compensation  alone  that  gives  to  the  office 
pecuniary  value. 

If  the  appointment  for  election  to  an  office  could  be  regarded  aa 
creating  a  contract  between  the  public  and  the  officer  the  con- 
stitutional guarantee  of  the  contract  from  legislative  interefer- 
ence  would  be  the  guarantee  of  his  right  under  the  contract. 

In  those  cases  in  which  it  is  essential  to  the  public  interest  that 
the  officer  shall  have  the  right  to  hold  the  office  for  a  fixed  period 
the  Constitution  itself  in  creating  the  office  has  fixed  the  period 
for  which  it  is  to  be  held. 

Where  the  compensation  of  officers,  as  fixed  when  they  take  the 
office,  shall  be  assured  to  them,  the  Constitution  has  prohibited 
the  diminution  of  it  during  that  period,  and  these  are  restric- 
tions on  the  legislative  power,  and  there  are  no  such  restrictions 
with  regard  to  municipal  offices. 

An  incumbent  has  the  vested  right  in  the  compensation  already 
earned  which  may  be  regarded  as  property  of  which  he  cannot 
be  deprived. 
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The  incumbent  of  an  office  which  is  created  for  the  benefit  of  the 
public  and  which  the  Legislature  may  abolish  at  any  time  has 
no  vested  or  absolute  right  in  the  office  or  the  unexpired  time. . .       318 

PURCHASERS. 

Partition    of    land.    Limitation.    Presumption   as    to   deed.    Innocent 
purchasers. 

After  an  acquiescence  of  twenty-eight  years  in  a  partition  of  land, 
and  each  party  taking  and  controlling  the  portion  assigned  him, 
and  after  innocent  parties  have  become  involved  in  the  title,  it 
will  be  presumed  that  the  parties  made  deeds  to  each  other 74 

PURCHASER   FOR  VALUE. 

Commercial  paper.    Fraudulent  sales.    Purchaser  in  good  faith. 

A  purchaser  of  a  promissory  note  in  good  faith,  for  a  valuable 
consideration,  before  maturity,  is  held  to  a  bona  fide  owner,  and 
cannot  be  deprived  of  his  right  to  invoke  a  legal  remedy  to  col- 
lect same 424 

Bame  estoppel.    Set-off, 

Where  A.  sells  and  transfers  to  C.  the  note  of  B.  and  on  the  due 
date  of  the  note  B.  voluntarily  renews  the  note  to  C,  he  is  es- 
topped from  setting  up  a  counterclaim  of  a  prior  debt  due  him  by 
A.  even  though  such  a  right  of  set-off  existed  as  to  the  original 
note 424 

Innocent  purchaser  for  value  xjoithout  notice.     Prior  equitable  rights. 
Purchase  money  paid  or  ovying  after  notice  of  equity  lien. 

The  rule  is,  that  to  be  a  purchaser  for  value  without  notice  the 
party  must  have  both  received  the  conveyance  and  paid  the  entire 
consideration ;  and  the  rule  does  not  extend  further  than  to  give 
the  party  ascertaining  a  prior  equitable  right  the  right  to  enforce 
his  claim  against  a  purchaser  to  the  extent  of  purchase  money 
owing  or  paid  after  notice  of  equity 525 

QUARTERLY  COURTS. 
Judgment  for  sale  of  land  from  quarterly  courts. 

Land  cannot  be  sold  imder  an  execution  on  a  judgment  from  a 
quarterly  court 179 

RATIFICATION. 
Principal  and  agent. 

Hemdon,  the  president  of  appellee's  board  of  managers,  did  many 
things  without  consulting  the  board,  of  which  he  was  a  member, 
and  his  acts  were  generally  approved  without  objectionB  of  other 
members  of  the  board 226 
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8ame.    Authority  of  agent  a  question  of  fact  for  the  jury.  pa4zh. 

Tlie  question  of  authority  in  the  agent  of  appellee  to  execute  the 
notes  wae  a  fact,  upon  which  it  was  the  province  of  the  jury  to 
pass 226 

Bale  of  wife^B  land  by  husband.    Estoppel. 

The  attempted  sale  of  the  wife's  land  hy  her  husband  might  have 
postponed  but  cannot  have  deprived  her  of  the  ultimate  use  of 
her  estate,  if  she  had  not  been  estopped  by  the  subsequent  ratifi- 
cation and  confirmation  of  the  sale 160 

RECEIVER. 

Administrators.     Tardiness  in  settling  estate.    Appointment  of  receiver. 
It  is  hot  an  abuse  of  the  power  and  discretion  of  the  court  to 
appoint  a  receiver,  when  it  is  shown  that  the  administrator  has 
been  tardy  in  settling  the  estate 498 

Appointment.    Bond.     Qualification. 

A  receiver  should  execute  a  bond,  approved  by  the  court  and  take 
the  oath  required  by  law  before  entering  upon  the  discharge  of 
his  duties   518 

Attorney  for  plaintiff  appointed  to  defend. 

An  attorney  who  had  brought  some  of  these  suits  was  appointed 
to  defend  others;  Held,  to  be  contrary  to  both  the  letter  and 
spirit  of  the  Code 518 

RECEIVING  STOLEN  GOODS. 
Indictment.    Possession.    Proof. 

The  possession  of  personal  property  is  prima  facie,  though   not 

conclusive,  evidence  of  ownership 22 


Same. 


It  is  not  sufficient  to  prove  that  the  goods  were  stolen,  but  it  must 
be  proof  that  the  accused  knew  they  were  stolen 22 

I 

Same. 

What  was  done  and  said  by  the  party  from  whom  the  defendant 

received  the  goods  is  competent  as  a  part  of  the  transaction 22 

RESCISSION. 

Land.     Older  title.    Interference. 

The  interference  by  an  older  title  to  about  five  acres  is  not  so  essen- 
tial as  to  justify  a  rescission 306 

Same.     Eviction.    Adverse   occupancy. 

As  there  has  been  neither  eviction  nor  adverse  occupancy  the  appel- 
lant should  accept  a  conveyance  with  general  warranty 3M 
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Where  the  sale  is  by  the  acre  the  grantee  is  entitled  to  a  credit  for 
the  deficit   360 

PoBsession  of  land  under  title  bond.     Repaying  purchase  money.    In- 
terest.   Improvements.    Rents.    Waste.    Equity. 

Where  an  appellee  is  in  possession  of  land  under  a  purchase  with 
npiMillant's  bond  for  title,  it  was  error  to  require  a  refunding  of 
the  purchase  money  paid  without  first  rescinding  the  contract, 
on  equitable  principles,  and  having  an  account  stated  between 
the  parties 82 

RECOGNIZANCE. 

Criminal  late.  Misdemeanor.  Sureties  on  bond.  Liability  for  fine  and 
costs. 
In  misdemeanor  cases,  the  object  in  requiring  bail,  being  to  secure 
the  performance  of  any  judgment  which  may  be  rendered  against 
the  offender,  it  is  error  to  render  judgment  for  an  amoimt  greater 
than  the  fine  imposed,  and  costs  of  court,  not  exceeding  the 
amount  of  the  recognizance.  And  the  court  may  order  any  money 
deposited  agreeably  in  the  line  of  such  bail,  to  be  applied  to  the 
payment  of  such  fine  and  costs 423 

Robbery.    Examining  trial.    Bond   to  answer  indictment.    Forfeiture. 
Recognizance  discharges  former  bond. 

If  a  defendant  appears  in  court  in  compliance  with  the  bond  exe- 
cuted in  examining  court  and  enters  into  a  recognizance  to  ap- 
pear at  the  next  term  of  the  Circuit  Court,  his  former  bond  is 
discharged 565 

Calling  defendant.    Duty  to  be  present. 

It  is  the  duty  of  a  defendant  to  be  present  in  court  and  take  notice 
of  steps  taken  in  his  case  and  if  he  fails  to  appear  in  the  court 
below  and  object  to  an  order  of  forfeiture  it  will  not  be  assumed 
that  the  order  was  erroneous  because  it  does  not  recite  that  the 
defendant  was  called 566 

Forfeiture  of.    Sureties.    Release. 

A  party  having  appeared  in  court,  as  required  in  a  bond,  and  hav- 
ing been  released  on  his  own  recognizance,  his  sureties  on  the 
bond  were  released  from  any  obligation 362 

RECORDS. 
Destruction  of  records  by  fire.    How  supplied.     Commissioner.    Proof. 
Evidence. 

A  court  whose  records  have  been  destroyed  by  fire,  under  sections 
13  and  14,  chapter  35,  Revised  Statutes,  may  appoint  a  commis- 
sion to  supply  the  records 36 
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Where  a  commissioner  takes  a  deposition,  styling  himself  such,  it 
will  be  presumed  that  he  was  appointed 36 

Bame. 

The  court  erred  in  not  permitting  the  defendant  to  examine  the 
clerk,  whose  deposition  had  just  been  read,  and  prove  by  him  that 
at  the  time  the  judgment  was  entered  the  motion  and  grounds  for 
new  trial  were  filed  and  entered 36 

Motion  for  new  trial  suspends  judgment, 

A  motion  for  a  new  trial  suspends  the  judgment  and  thereupon, 
not  being  in  force  as  an  absolute  judgment  before  it  was  de- 
stroyed, ought  not  to  be  so  entered  as  to  make  it  absolute 36 

Demurrer, 

Where  the  record  fails  to  show  that  the  court  below  acted  on  a  de- 
murrer it  will  be  presumed  that  it  was  overruled 543 

REMEDY. 

Sale  of  land,    Specific  execution  of  contract.    Legal  remedy. 

Where  a  party  to  a  sale  of  real  estate  has  an  adequate  legal  remedy 
for  the  breach  of  the  contract  by  the  other  party,  a  court  of 
equity  will  not  enforce  a  specific  execution  of  the  contract,  unless 
it  be  necessary  for  justice 358 


RENT. 
Purchaser  under  contract. 

Where  a  purchaser  of  land  enters  under  the  contract  and  offers, 

in  good  faith,  to  perform  it,  he  should  not  be  held  to  pay  rent. .       528 

Chancery  sales.    Power  to  set  oMde  sales. 

Generally,  sales  made  by  the  chancellor  should  be  confirmed  before 
any  order  of  possession  to  the  purchaser  is  made,  yet  if  posses- 
sion should  be  given,  this  will  not  deprive  the  court  of  the  power 
to  set  aside  the  sale,  for  any  sufficient  cause,  on  the  motion  of 
either  party,  in  which  case  the  purchaser  would  be  liable  for 
rents  should  the  purchase  be  rejected 436 

Dower,     Mansion-house.    Rents  and  profits. 

The  widow  is  entitled  to  hold  the  mansion-house  without  charge 
until  dower  is  assigned.  Whether  she  occupied  the  premises  or 
rented  them  out  is  not  material,  and  her  right  to  the  rents  and 
profits  are  clear 95 
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Default  judgment.  Value  of  rent.  pagb. 
If  the  record  had  shown  that  there  was  a  trial  in  the  court  below, 
so  that  it  might  at  least  be  inferred  that  the  allegations  of  the 
value  of  rent  had  not  been  exclusively  relied  upon  to  determine 
the  amount  of  the  judgment,  it  might  have  been  sustained;  but 
as  it  does  not  show  that  fact  we  must  conclude  that  the  require- 
ments of  section  153,  Civil  Code,  had  not  been  complied  with 336 

Interest. 

Rent  after  it  is  due  carries  interest  like  other  obligations  orig- 
inating in  contract 8 

Landlord.    Tenant.    Lien. 

Landlords  have  a  lien  on  the  produce  of  the  farm,  and  if  sold  by 
the  tenant,  are  entitled  to  the  proceeds  of  the  sale 363 

Sale  of  land.     Contract  rescinded.    Interest, 

Where  the  contract  for  the  sale  of  a  house  and  lot  was  rescinded 
by  agreement  of  the  parties,  the  rents  of  the  estate  sold  are  to  be 
regarded  as  equivalent  to  the  interest  on  the  price  to  be  paid  for 
same 367 


REPLEVIN. 
Landlord's  lien.    Distraint. 

Whether  appellant  or  her  son-in-law  was  the  owner  of  the  wheat, 
on  which  the  landlord  held  a  lien  for  which  he  distrained,  the 
appellant's  replevy  of  the  distress  transferred  the  lien  to  her  by 
equitable  subrogations   ^ 315 

Same.    Subsequent  and  subordinate  liens. 

The  appellee  as  execution  creditor  holding  a  subordinate  lien  could 
only  have  sold  the  wheat  subject  to  appellant's  lien  for  the  pay- 
ment of  the  amount  of  rent  discharged  by  replevin 315 

Same.     Bond  to  stispend  execution  for  the  purpose  of  trying  rights  of 
property. 
Appellant's  bond  to  appellee  suspending  his  execution  for  the  pur- 
pose of  trying  the  rights  of  property  bound  her  only  for  the  value 
of  the  wheat  subject  to  the  lien  for  rent 315 

REPLY. 
Pleadings.     Misnomer. 

Where  the  parties  litigate  a  question  raised  by  a  document  mis- 
styled  "  Reply  "  and  it  was  with  the  other  papers  on  the  trial,  it 
is  a  part  of  the  record  though  not  marked  liled 636 
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REPRESENTATIVE. 
Admission.    Successor, 

The  mere  admission  of  the  correctness  of  a  demand  by  a  representar 
tive  does  not  bind  his  successor  in  office  so  as  to  dispense  with 
proof 447 

RESULTING  TRUST. 
Estoppel.    Fraud. 

A.  solicited  B.  to  buy  C.'s  land,  B.  authorized  A.  to  make  the  pur- 
chase for  B.  C,  not  being  acquainted  with  B.,  required  A.  to 
execute  his  notes  for  the  land  and  C.  executed  his  title  bond  to 
A.  B.  took  possession  of  the  land,  claimed,  cultivated,  and  paid 
taxes  on  it  for  nine  years  with  A.'s  approval.  B.  having  paid 
A.  back  all  the  purchase  money  except  $25,  and  with  A.'s  knowl- 
edge and  consent,  sold  the  land  to  D.  and  executed  to  him  his 
title  bond,  agreeing  to  convey  the  legal  title  to  D.  upon  payment 
of  the  purchase  money.  D.  agreed  with  A.  to  pay  him  the  $25 
claimed  by  A.  to  be  due  him  on  the  original  purchase  price. 
After  this  A.,  by  actual  or  ostensible  sale,  assigned  to  E.  his  bond 
for  title  from-  B.,  E.  at  the  time  being  in  full  possession  of  the 
above  facts  and  thereupon  G.  conveyed  tiie  legal  title  to  E. 

D.  sues  E.  for  the  legal  title.  Held,  that  A.'8  participation  in  B.'s 
sale  to  C.  estopped  him,  in  equity,  from  claiming  the  land  as  his 
own.  And  his  subsequent  assertion  of  an  adverse  title  and  sale 
of  it  to  E.  was,  therefore,  fraudulent  and  void  as  to  D 142 

Bame.    Equity. 

After  the  sale  by  B.  to  D.,  A.  held  his  ostensible  equity  in  trust  for 
D.,  and  as  E.  purchased  with  full  notice  of  that  trust,  the  law 
imposes  the  same  trust  on  him 142 

Purchase  of  lands  hy  one  appointed  committee  of  lunatic. 

A  was  appointed  by  the  court  committee  of  John  Hombeck,  a  lima- 
tic,  and  purchased  of  B.  lands,  using  money  derived  from  a  sale 
of  lands  of  the  lunatic  made  two  years  before  he  was  so  ad- 
judged. The  land  purchased  of  B.  was  in  the  name  of  A.,  and 
deed  made  accordingly.  Held,  that  though  A.  as  committee  of 
the  lunatic  was  bound  to  receive  the  estate  and  manage  same 
advantageously,  applying  the  income,  if  sufficient  for  the  purpose, 
to  the  support  and  maintenance  of  the  lunatic,  it  would  not  be 
his  duty  to  invest  it  in  real  estate,  and  if  used  in  paying  for 
land  purchased  for  his  own  use  and  in  his  own  name,  a  trust 
would  not  by  the  use  of  the  money  in  that  way  result  to  the 
lunatic 590 

Bame, 

One  appointed  a  committee  for  handling  the  estate  of  a  lunatic 
cannot  escape  liability  for  such  property  as  may  come  into  his 
hands  as  such  committee,  on  the  ground  that  the  adjudged  luna- 
tic was  sane  and  capable  of  managing  his  own  affairs 596 
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RETAINER. 

Atiiichfnent  of  distributee's  share  of  father's  estate.  Priority  of  liens 
hetvoeen  attaching  creditors  and  €idministrator.  Principle  of 
retainer.  paqb. 
Where  the  whole  estate  of  the  intestate  is  in  the  hands  of  the 
court's  receiver^  an  administrator  of  the  estate  cannot  retain 
out  of  the  fund  an  amount  owing  him  by  one  of  the  distributees, 
because  the  same  was  not  in  his  hands.  And  the  principle  of  re- 
tainer does  not  apply 474 

8<Mme, 

An  attaching  creditor  of  the  distributee^  by  reason  of  his  attach- 
ment before  allotment,  would  have  a  prior  lien 474 

REVIVOR. 
Laches.    Revival  of  auction. 

An  appellant  filed  an  answer  to  a  cause  of  action  setting  out  a 
good  defense  thereto,  at  the  October  term  of  court,  1860,  and 
March,  1861,  was  transferred  to  the  equity  docket  after  a  sur- 
vey was  made  as  set  out  in  the  answer.  The  case  was  con- 
tinued till  October  term,  1863,  when  one  of  the  defendants  died, 
and  the  case  was  continued  without  efifort  to  revive  the  action. 
Appellee  (complainant)  at  the  April  term,  1865,  took  a  rule 
against  appellant  to  prepare  for  trial  at  the  July  term,  but  case 
lingered  on  the  docket  until  October,  1866,  when  judgment  was 
rendered  against  appellant.  Held,  that  appellant  was  guilty  of 
gross  negligence,  and  not  entitled  to  relief 592 

Revivor  of  suit.    Decedent  heirs. 

The  provisions  of  Section  569,  Civil  Code,  applies  to  executors,  ad- 
ministrators and  such  representatives  as  are  personal  to  the 
decedent  heirs,  and  does  not  apply  to  heirs  who  represent  their 
own  interest  only,  title  having  descended  to  them;  the  court 
knows  of  no  section  of  the  Code  or  provision  of  law  prohibiting 
a  revivor  of  a  suit  for  realty  against  the  heirs  who  have  become 
invested  with  the  title  until  the  suit  shall  be  barred  by  lapse  of 
time,  or  an  order  abating  the  suit  shall  be  entered  by  the  court. .       602 

RIGHTS. 

Innocent  purchaser  for  value  without  notice.     Prior  equitable  rights. 
Purchase  money  paid  or  otcing  after  notice  of  equity  lien. 

The  rule  is,  that  to  be  a  purchaser  for  value  without  notice  the 
party  must  have  both  received  the  conveyance  and  paid  the 
entire  consideration;  and  the  rule  does  not  extend  further  than 
to  give  the  party  ascertaining  a  prior  equitable  right  the  right 
to  enforce  his  claim  against  a  purchaser  to  the  extent  of  pur- 
chase money  owing  or  paid  after  notice  of  equity 525 
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ROBBERY. 
Sufficiency  of  indictment,  paob. 

An  indictment  that  charges  the  defendant  "  feloniously  took  a  pistol 
and  powder  horn,  the  property  of  Robert  Barnett,  from  him,  and 
in  his  presence,  and  against  his  will,  and  by  putting  him  in  fear 
of  some  immediate  injury  to  his  person  "  is  sufficient  to  constitute 
robbery    132 

By  military  order, 

A  defendant  was  not  l^ally  responsible  for  taking  a  horse  when 

done  in  obedience  to  the  order  of  his  miltary  commander 183 

SALES. 

Assignment.  Sale  after  return  day  of  property  levied  on  before  return. 
Attachment, 

The  surrender  of  land  to  the  sheriff  to  be  sold  to  satisfy  an  execu- 
tion which  had  been  returned  "  no  property  found,"  where  the 
creditor  has  only  an  equitable  interest  in  the  land,  will  not 
operate  as  an  assignment  under  the  statute 611 

Venditioni  exponas. 

Where  a  sheriff  levies  an  execution  on  property  before  the  return 

day,  he  may  sell  it  afterward  without  a  venditioni  exponas 61 1 

Sale  of  land.  Advertisement,  Compliance  with  judgment.  Commis- 
sioner. 

Where  a  commissioner  does  not  advertise  the  true  terms  of  the 
credit  upon  which  the  land  was  to  be  sold  as  required  by  the 
judgment,  a  sale  thereunder  will  be  vacated 40 

Same. 

A  commissioner  has  no  discretionary  power,  and  it  is  his  duty 

to  conform  his  action  to  the  direction  of  the  judgment 40 

Settlement  of  decedent's  estate.  Allotment  of  land.  Sale  to  pay 
ancestor's  debt.  Contribution.  Agreement  to  pay  debts  of  de- 
decent  for  part  of  the  estate.    Equity. 

Where  the  land  allotted  to  one  heir  in  the  division  has  been  sold  to 
pay  ancestor's  debts,  that  heir  is  entitled  to  a  contribution  from 
the  other  heirs  pro  rata. 

Upon  the  payment  of  their  pro  rata  share  they  are  entitled  in 
equity  to  a  judgment  over  against  a  party  who  assumed  the 
debts  of  the  ancestor  for  a  part  of  the  estate 287 

Commission  merchants.    Duty  to  consignor,    Oood  faith. 

The  general  rule  is  that  it  is  the  duty  of  a  commission  mer- 
chant to  sell  whenever  a  sale  can  be  made  at  a  profit,  or  to  sell 
when  it  is  necessary  to  raise  money  to  meet  bills  drawn  on  the 
property  that  were  maturing,  and  for  failing  to  do  so  he  is  re- 
sponsible to  the  consignor   29 
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But  when  the  owner  provides  for  meeting  the  bills  and  for  pay- 
ing any  balance  against  him,  and  instructs  his  merchant  to  hold 
the  property,  then  the  obligation  ceases 29 

Same,  \      I 

In  the  absence  of  a  peremptory  order  to  sell  at  any  named  price 
or  within  a  given  time,  some  discretion  was  left  to  the  consignees, 
and  if  they  held  the  pork  in  good  faith  for  a  higher  price  they 
cannot  be  made  responsible  to  the  consignor  for  any  loss 29 

Chancery  sales.    Power  to  set  aside  sales.    Rents, 

Generally,  sales  made  by  the  chancellor  should  be  confirmed  before 
any  order  of  possession  to  the  purchaser  is  made,  yet  if  posses- 
sion should  be  given,  this  will  not  deprive  the  court  of  the  power 
to  set  aside  the  sale,  for  any  sufficient  cause,  on  the  motion  of 
either  party,  in  which  case  the  purchaser  would  be  liable  for 
rents  should  the  purchase  be  rejected 436 

Oommissioner's  sales.    Decretal  orders  mere  ojfers.    Should  he  set  aside 
tohen  property  sacrificed. 

It  is  universally  imderstood  that  sales  by  a  commissioner  under 
decretal  orders  are  mere  offers  and  not  sales  until  confirmed  by 
the  court,  which  should  always  set  them  aside  when  the  property 
has  been  sacrificed  and  reliable  bids  to  advance  the  price  has 
been  made 579 

Commercial  paper.    Fraudulent  sales.    Purchaser  in  good  faith, 

A  purchaser  of  a  promissory  note  in  good  faith,  for  a  valuable  con- 
sideration, before  maturity,  is  held  to  be  a  bona  fide  owner,  and 
cannot  be  deprived  of  his  right  to  invoke  a  legal  remedy  to 
collect  same  424 

Directions  to  commission  as  to  tohen  sale  shall  be  made. 

When  the  sale  of  land  is  to  be  on  the  premises,  the  commissioner 
should  be  ordered  to  make  it  on  a  day  certain ;  when  it  is  to  be 
made  at  the  Ck>urthouse  door  it  is  sufficient  to  direct  him  to  sell 
on  the  first  day  of  a  court  to  be  held  for  the  county 618 

Sale  of  land.    Contract  rescinded.    Rents.    Interest. 

Where  the  contract  for  the  sale  of  a  house  and  lot  was  rescinded 
by  agreement  of  the  parties,  the  rents  of  the  estate  sold  are  to 
be  regarded  as  equivalent  to  the  interest  on  the  price  to  be  paid 
for  same   357 

Decretal  sale  of  land.    Title  passed.    Parties  to  suit. 

No  title  passes  to  the  purchaser  of  land,  at  a  decretal  sale,  where 

the  legal  title  holders  are  not  parties  to  the  suit 398 


816  Index. 

Decretal  sttle  of  land.    Neceaaary  parties. 

A  decretal  sale  of  land  will  not  be  set  aside,  where  the  party  com- 
plaining has  failed  to  bring  in  a  party  when  it  was  his  daty 
to  do  BO 360 

Decretal  sale  of  land.    Purchaser.     Writ  of  possession.     Oonfirmance. 
A  purchaser  has  no  right  to  daim  land  bid  off  at  a  decretal  sale 
until  the  sale  is  confirmed,  as  it  does  not  become  a  sale  and  pur- 
chase until  then  520 

Deed  of  trtist.    Sale  of  trust  property. 

Where  a  sale  of  trust  property  is  necessary  to  pay  the  debts  a 
trustee  has  the  right  to  determine  what  description  of  property 
shall  be  sold,  and  it  is  not  necessary  that  the  deed  should  in 
express  terms  direct  a  sale  to  be  made 139 

Same.    Trustee.    Aid  of  the  chancellor. 

The  trustee  could,  without  the  aid  of  the  chancellor,  pass  title  to 
the  land  to  the  purchaser 139 

Deed  of  trust  for  payment  of  debts.    Sale  by  trustee,    Orantor  must 
join.    Application  of  the  proceeds. 

Where  the  grantor  in  a  deed  of  trust  for  the  payment  of  debts 
joins  with  the  trustee  in  a  conveyance  the  title  is  vested  in  the 
purchaser  unincumbered  by  the  claim  of  creditors,  and  without 
responsibility  on  him  or  charge  on  the  land  for  the  application 
of  the  proceeds  of  the  sale 9 

Timber  on  widow's  doioer  may  be  sold  by  her. 

The  widow  may  sell  timber  from  her  deceased  husband's  land  in 

order  to  purchase  work  stock  to  cultivate  the  farm 175 

Estoppel.     Void  sale. 

Appellants'  surrender  of  his  land  to  the  jailer  to  sell  in  lieu  of 
the  personal  property  was  without  consideration,  and  the  result 
of  illegal  coercion.  The  principal  of  estoppel  does  not  apply  to 
a  surrender  coerced  by  a  void  execution  or  levy.  The  sale  and 
conveyance  was  illegal  and  void 298 

Void  execution  sale.    Levy. 

The  levy  of  an  execution  by  a  jailer  when  it  is  directed  to  the 

sheriff  is  void  298 

Same. 

The  vendito  exponas  directing  the  sheriff  to  sell  the  property  il- 
legally levied  on  by  the  jailor  was  also  illegal 298 
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Eweoution  sale.     Rescission  of  contract.  pagb. 

If  there  are  Buch  irregularities  in  the  proceedings  out  of  which  an 
execution  sale  is  made  as  to  render  the  sale  void,  the  purchaser 
must  tender  back  the  property  within  a  reasonable  time  after 
the  discovery  of  the  irregularities  or  offer  a  good  and  sufficient 
reason  for  not  making  the  tender,  before  he  is  entitled  to  a 
rescission  of  the  contract   402 

Execution  sale.    Sheriff's  deed. 

The  legal  title  must  be  presumed  to  be  in  the  appellant  from  the 
partition  and  her  possession  thereunder ;  it  follows  that  it  passed 
by  the  execution  sale  and  sheriff's  deed 74 

Bale  of  land  under  fieri  facias. 

The  statute  has  only  authorized  the  sale  of  lands  under  writs  of 
fieri  facias  in  satisfaction  of  judgments  of  replevin  bonds,  which 
have  the  force  of  judgments 389 

Fraudulent  conveyance.    Delivery  of  goods.    Contracts. 

While  the  sale,  if  bona  fide,  of  tobacco  in  August,  for  future  deliv- 
ery, it  not  then  being  in  such  state  as  could  be  delivered,  would 
not  be  invalid  on  account  of  such  nondelivery',  yet  if  left  several 
months  after  it  might  reasonably  have  been  turned  over  to  the 
purchaser,  becomes  a  badge  of  fraud  on  creditors,  especially  where 
strengthened  by  a  subsequent  levy  by  the  vendee  and  the  waiving 
of  advertisement  of  the  sheriff  by  the  vendor's  representative,  and 
the  sale  of  the  whole  amount  of  the  tobacco,  worth  some  $250, 
for  the  paltry  sum  of  $50,  no  one  being  present  at  the  sale  but 
the  sheriff,  defendant,  and  agent  of  the  execution  creditor 630 

Same.     Bona  fide  sale. 

When  there  are  badges  of  fraud  established  by  the  plaintiff,  it  de- 
volves upon  the  defendant  to  rebut  these  by  establishing  a  bona 
fide  sale  upon  a  valuable  consideration  actually  paid 630 

Statute  of  frauds.  Sale  of  land.  Assignment  of  notes.  Contemplation 
of  insolvency.  Assignment  for  benefit  of  creditors. 
A  sale  of  land  in  contemplation  of  insolvency  and  the  assignment 
of  the  purchase-money  notes  to  one  creditor  with  the  intent  to 
prefer  him  to  the  exclusion  of  other  creditors  operates  as  an  as- 
signment of  all  the  debtor's  property  and  effects  for  the  benefit 
of  all  his  creditors,  in  proportion  for  their  respective  demands 
including  those  that  are  future  and  contingent 546 

Land  granted  by  a  deed.    Acceptance.    Presumption. 

If  by  the  deed  a  valuable  estate  is  granted,  which  is  of  great 
benefit   to  the  grantee,   the   legal   presumption   is   that   it  was 

accepted   546 

52 
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Wills.    Land   devUed   charged    ioith   legacy.    Sale    to   satisfy    legacy. 

Suit  in  equity.    Infants.  PA<aL 

Dorsey's  will  gave  his  executrix  no  power  to  sell  the  land  charged 
with  her  legacy.  The  only  proper  and  effectual  mode  of  selling 
the  land  to  satisfy  the  charge  was  by  a  suit  in  equity. 
The  infant  owners  of  one-ninth,  undivided,  of  all  the  land  are  en- 
titled to  have  it  allotted  to  them,  as  they  neither  sold  nor  could 
sell  the  land 217 

Sale  of  land.    Specific  execution  of  contract.    Legal  remedy. 

Where  a  party  to  a  sale  of  real  estate  has  an  adequate  l^al 
remedy  for  the  breach  of  the  contract  by  the  other  party,  a  court 
of  equity  will  not  enforce  a  specific  execution  of  the  contract, 
unless  it  be  necessary  for  justice 356 

Reversal  for  third  time.     Want  of  preparation.     Widow.     Equitable 

dower.    Sale  of  land. 
Where  a  wndow  is  entitled  to  equitable  dower  she  is  interested  in 

the  sale  to  enforce  a  lien  on  land  and  is,  therefore,  a  necessary 

party. 
Where  two  tracts  of  land  are  to  be  sold  to  satisfy  separate  liens  on 

each,  it  is  error  to  order  a  sale  in  gross  for  the  amount  due  on 

both  tracts   307 

Sale  of  loife^s  land. 

The  sale  of  the  wife's  land  to  the  husband's  father  and  the  recon- 
veyance by  the  father  to  the  husband  did  not  vest  the  wife's 
title  in  husband,  as  there  was  no  consideration  for  the  sale 258 

Same.    Bona  fide  purchaser. 

The  subsequent  conveyance  of  the  land  by  the  husband  and  wife 
was  by  fraud  and  coercion,  yet  as  Johnson  was  a  bona  fide  pur- 
chaser for  a  valuable  consideration  without  notice  the  appellants, 
since  her  death,  cannot  reclaim  title 258 

Same.    Equity. 

The  appellants  are  equitably  entitled  to  recover  from  appellee  their 

interest  in  the  amount  paid  to  him  for  the  land 258 

Sale  of  uHfe's  land  by  husband.    Ratification.    Estoppel. 

The  attempted  sale  of  the  wife's  land  by  her  husband  might  have 
postponed  but  cannot  have  deprived  her  of  the  ultimate  use  of 
her  estate,  if  she  had  not  been  estopped  by  the  subsequent  rati- 
fication and  confirmation  of  the  sale 160 

Sale  of  land.     Vendor^s  lien. 

There  is  a  most  important  distinction  between  equitable  liens,  to 
secure  purchase  money,  where  the  legal  title  has  been  conveyed 
and  where  the  legal  title  has  been  reserved  until  the  purchaae 
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PAoa. 
money  has  been  paid.     In  the  former  case,  he  has  parted  with 
both  the  legal  and  equitable  title;  in  the  latter  he  retains  the 
legal  title  as  security  for  the  purchase  money. 

Vendor  retaining  the  legal  title  is  placed  on  the  footing  of  a 
mortgagee  who  has  taken  a  mortgage  as  security  for  the  pur- 
chase money. 

The  vendor's  lien  has  been  abolished  by  statute  (unless  preserved 
in  the  deed)  but  the  right  of  the  vendor  who  retains  the  legal 
title  as  security  is  of  an  entirely  different  nature^  and  the  ven- 
dee's purchaser  takes  only  the  vendee's  equitable  right  fo  have 
a  conveyance  on  payment  of  the  purchase  price. 

When  the  vendor  retains  the  legal  title  as  security  for  the  purcnase 
money,  nothing  but  an  absolute  payment  of  the  purchase  price 
will  authorize  a  court  to  compel  him  to  surrender  his  title  to 
the  vendee  or  his  assigns. 

In  this  State  the  assignment  of  a  note  for  purchase  money  is  an 
assignment  of  a  lien  pro  tanio  of  the  lien  upon  the  land^  but  if 
the  note  is  assigned  without  recourse  the  lien  is  gone;  the  vendor 
not  being  liable  he  cannot  hold  the  lien  to  indemnify  him. 

The  widow's  dower  is  prior  and  superior  to  a  claim  for  unpaid  pur- 
chase money.     (See  original  opinion,  p.  392.) 291 

Sale  of  trust  property.    Purchaser's  title. 

Where  a  trustee  sells  property  with  the  knowledge  and  consent  of 
the  beneficiary,  the  purchaser  acquires  an  absolute  indefeasible 

title    20 

Statute,    Construction  of.    Bond  for  title. 

Sections  20  and  22,  Revised  Statutes  (2  Stanton,  p.  230)^  literally 
applies  only  to  executed  contracts  of  sale,  and  not  to  sales  by 
bond  for  title    142 

Void  sales. 

Legal  sales  made  for  benefit  of  creditors,  where  affidavits  are  not 

made  as  required  by  section  251,  Civil  Code,  are  void 337 

SALE  OF  EXPECTANCY. 
Eaopectancy, 

A  sale  of  expectancy  may  be  constructively  fraudulent,  but  when 
it  is  shown  to  be  fair  and  for  a  full  consideration  it  is  not  void- 
able by  the  recipient  of  the  consideration 10 


SHERIFFS  AND  CONSTABLES. 

Officers,     Constable,    Return  on  execution  conclusive. 

Where  an  officer  makes  a  return  on  an  execution,  "  that  he  had  col- 
lected said  debt,'*  it  is  conclusive  of  tlie  fact  upon  him  and  his 
sureties 466 
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^h€r%ff*8  return.    Damages  for  failure  to  return  executions.  page. 

It  is  the  duty  of  sheriffs  to  return  all  executions  in  their  hands 
within  the  preacribed  time  after  the  return  day  thereof,  and  for 
a  failure  to  do  so  they  subject  themselves  to  such  damages  as 
plaintiffs  might  sustain  therein 611 

Execution,    Failure  to  return.    Damages. 

A  plaintiff  in  an  execution  is  entitled,  on  motion,  to  have  a  judg- 
ment for  the  amount  thereof  and  30  per  cent,  damages,  where  a 
sheriff  fails  to  return  an  execution  for  thirty  days  after  the  re- 
turn   day   thereof 38 

Failure  to  return  execution.    Sufficient  excuse. 

While  the  execution  was  in  force  and  after  it  had  been  paid,  it  was 
held  up  by  instruction  of  the  plaintiff;  heldf  that  under  the  cir- 
cumstances it  was  a  sufficient  excuse  for  the  failure  to  return  the 
execution 455 

Execution.    Levy  on  right  of  redemption. 

A  sheriff  is  not  bound  to  levy  on  the  right  of  redemption  where 
there  was  no  evidence  of  legal  title,  and  where  the  execution 
debtor  would  not  surrender  the  property  for  that  purpose 311 

Instructions.    Liability  of  sheriff  to  make  levy.     Value  of  property. 

An  instruction  that  says  "  If  the  jury  believe  from  the  evidence 
that  plaintiffs  by  themselves  or  attorney  informed  Eubank  of 
defendant,  Dodd  having  property  in  his  possession,  and  he  did  in 
fact  have  property  subject  to  plaintiffs*  execution,  and  directed 
him  to  go  and  levy  upon  it,  it  was  his  duty  to  do  so  if  he  had 
the  execution  there  in  his  hand;*,  and  if  he  failed  to  do  so,  and 
the  plaintiffs'  debt  was  thereby  lost,  or  any  part  of  it,  he  and  his 
sureties  are  responsible  for  the  debt  or  for  the  value  of  said 
property  then  subject  to  said  execution  "  is  held  to  be  erroneous, 
as  it  seeks  to  establish  a  responsibility  upon  mere  information 
and  gives  the  jury  the  alternative  of  fixing  damages  to  the 
amount  of  the  judgment,  or  the  value  of  the  property  subject  to 
execution 11 

Same. 

Where  there  is  no  value  fixed  upon  property  by  witness  it  is  error 
to  leave  the  assessing  of  such  value  to  the  jury,  or  to  instruct 
as  to  a  criterion  by  which  a  value  could  be  arrived  at 11 

SECRET  TRUST. 
Fraudulent  conveyance.    Money  bona  fide  paid  by  trustee. 

Where  it  is  adjudged  that  land  is  held  by  one  in  secret  trust  for 
another,  the  trustee  may  assert  claim  to  the  extent  of  money 
shown  to  have  been  bona  fide  paid  or  advanced  out  of  his  own 
means  or  that  he  is  honestly  bound  to  pay 446 
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SECURITY. 
Administrator* 8  bond.     Counter  security.  page. 

Where  one  of  a  number  of  sureties  fail  to  join  with  the  others  in 
requiring  counter  security  he  is  equally  bound  with  the  sureties 
in  the  new  bond 513 

SERVICE. 

Process,    Constructive  service.    Appeal.    Appearance. 

By  an  appeal  from  a  judgment  rendered  on  constructive  service  of 
process  appearance  is  entered  and  the  party  is  bound  to  present 
his  defense  when  the  judgment  is  reversed,  or  move  for  time  to 
do  so    128 

Nonresidence.     Constructive  service.     Bond  before  judgment  rendered. 

Before  a  judgment  can  be  rendered  against  a  non-resident,  con- 
structively summoned,  the  plaintiff  must  execute  to  him  a  bond 
as  provided  in  section  444,  Civil  Code 488 

SERVICES. 

hiving  in  common  with  a  family.     Understanding  as  to  compensation 
for  services. 

A  person  who  goes  to  the  house  of  another  to  share  the  benefits 
and  hospitalities  of  the  family  cannot  at  their  own  will  and 
pleasure  convert  themselves  into  a  hired  servant  without  the 
knowledge  or  consent  of  the  head  of  the  family 501 

SET-OFF. 
Attachment. 

A.  brings  suit  against  C.  for  balance  on  a  note  given  by  C.  to  B., 
and  assigned  to  A.  and  levies  an  attachment  on  the  property  of  C. 
In  his  answer  C.  alleges  that  A.  owes  him  a  note  for  a  sum 
greater  than  the  balance  due  on  the  note  assigned  by  B.  to  A.  and 
claims  it  as  a  set-off  against  the  suit  of  A.  and  no  answer  was 
made  to  said  set-off.  Held,  that  a  judgment  sustaining  the  at- 
tachment of  A.  was  erroneous^  and  the  set-off  in  the  answer  of 
C.  should  have  been  allowed 611 

Same,    Estoppel. 

Where  A.  sells  and  transfers  to  C.  the  note  of  B.  and  on  the  due 
date  of  the  note  B.  voluntarily  renews  the  note  to  C.^  he  is  es- 
topped from  setting  up  a  counterclaim  of  a  prior  debt  due  him  by 
A.  even  though  such  a  right  of  set-off  existed  as  to  the  original 
note 424 

SLANDER. 
Void  act  of  the  Legislature. 

It  is  not  slander  to  charge  that  one  has  falsely  taken  an  oath  pre- 
scribed by  an  unconstitutional  and  void  act  of  the  Legislature. .       100 


i 
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Construction  of  tcords.  paos. 

It  is  a  recognized  rule  in  the  construction  of  words  complained  of 
in  an  action  of  slander,  that  they  should  be  taken  in  their  ob- 
vious meaning  and  signification,  and  in  the  sense  in  which  they 
would  be  understood  by  those  who  hear  them 461 

Words  spoken  after  commencement  of  suit.    Instructions, 

In  this  action  for  slander  words  spoken  after  the  commencement 
of  Buit,  and  which  were  then  actionable,  were  stated  in  an 
amended  petition,  and  the  speaking  of  these  words,  as  well  as 
those  spoken  before  the  action  was  brought,  were  proven  on  the 
trial.  Held,  that  the  court  erred  in  instructing  the  jury  "  that  if 
they  believed  from  the  evidence  that  the  defendant  spoke  the 
words  charged  in  the  amended  petition  they  should  find  for  the 
plaintiff."    213 

SPECIFIC  EXECUTION. 

Wills,    Proposal.     Binding  contract. 

To  make  a  proposition  by  a  father  to  devise  certain  land  to  a 
daui^hter,  upon  acceptance  or  approval,  legally  binding,  it  is 
necessary  that  such  purpose  or  intention  should  clearly  appear, 
and  the  instrument  admit  of  no  other  constructioti 262 


Same. 


The  proposition  to  thus  devise  his  estate  carries  with  it  the 
legal  intendment  that  the  will  when  made  is  revocable,  and  even 
though  called  a  will,  yet  an  instrument  made  in  conformity 
to  a  pre-existing  contract,  valid  and  binding,  would  not  in  fact  be 
a  will,  but  itself  a  contract  binding  on  both  parties 262 

Same. 

To  make  a  contract  out  of  a  proposed  devise  of  an  estate  the  propo- 
sition should  have  shown  clearly  that  the  father  understood  that 
he  was  disposing  of  the  portion  of  his  estate  therein  embraced 
by  contract,  and  not  by  will 262 

Vendor.    Executory  contracts.     Enforcement  of  specific  execution. 

To  entitle  a  vendor  of  real  estate  by  executory  contract  to  a  judg- 
ment in  rem.  and  an  enforcement  of  his  lien,  he  must  allege  that 
he  has  the  legal  title  to  the  property  sold  or  will  acquire  it  and 
be  able  to  convey  the  same  to  the  vendee  and  should  make  him 
a  pai-ty  and  show  himself  able  to  convey  the  same  in  proper 
time  —  this  beinng  necessary  to  entitle  him  to  a  specific  execu- 
tion —  and  also  upon  a  sale  of  the  property  being  adjudged  to 
assure  bidders  that  by  the  purchase  they  will  acquire  a  complete 
title  to  the  property 625 
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Concealment  of  toilL    Specific  execution  of  contrtmt.    Pleading.  faqb. 

A  petition  to  compel  a  specific  execution  of  a  contract  to  divide 
an  estate,  without  reference  to  a  will,  where  the  evidence  and 
circumstances  of  the  case  develop  the  knowledge  of  the  suppres- 
sion of  the  truth  and  a  suggestion  of  what  was  not  the  truth, 
wholly  incompatible  with  candor  and  fair  dealing,  will  be  dis- 
missed         158 

SPECIFIC  PERFORMANCE. 

Bale  of  land.     Title  bond.    Resale  by  vendee  to  vendor  by  parol  agree- 
ment. 

Quire  sold  to  Harrod  a  tract  of  land  and  executed  his  title  bond 
agreeing  to  convey  the  legal  title  when  the  purchase  money  was 
paid. 

Harrod  sold  back  to  Quire  a  part  of  the  same  land  at  a  stipulated 
price  per  acre  to  be  credited  on  Harrod's  purchase-money  note. 
Quire  took  possession  of  the  land  resold  to  him  and  improved  it. 
In  a  suit  to  enforce  the  collection  of  the  purchase-money  lien  on 
the  land  first  sold,  this  court  held  that  a  resale  and  delivery 
of  the  possession  was  a  sufficient  consideration  to  uphold  the 
agreement  to  give  a  credit  therefor,  and  where  the  legal  title 
is  in  the  vendor,  and  a  resale  is  made  to  him  by  the  vendee,  in 
parole,  and  possession  delivered  and  this  is  used  as  a  defense  to 
his  suit  seeking  specific  execution,  it  is  clearly  not  within  the 
statutes,  and  should  be  allowed 305 

Contract  to  pay  in  gold  or  silver. 

Where  nn  obligor  binds  himself,  for  a  valuable  consideration,  to 
pay  a  certain  sum  in  gold  or  silver  the  contract  will  be  specific- 
ally enforced 668 

Pleadings.    Contract  for  support.    Assignment.    Consideration.     "Seces- 
sary  parties. 

The  assignment  of  the  land  is  averred,  but  whether  the  considera- 
tion is  paid  neither  appears  from  the  petition  nor  the  written 
assignment.  To  have  a  specific  execution  of  a  contract  it  is 
essential  to  aver  the  payment  of  the  consideration,  and  as  against 
minor  heirs  this  is  indispensable.  The  court  erred  in  decreeing 
a  title  until  the  payment  of  the  consideration  had  been  averred 
and  proved. 

The  administrator  of  Allen  was  a  necessary  party,  as  the  right 
of  action  for  the  consideration,  if  unpaid,  survived  to  him  and  he 
was  an  essential  party  to  the  determination  of  the  question 66 

Bpedfio  performance  of  executory  contract  to  convey  land.    Pleading. 

In  general  it  may  be  stated  that  to  entitle  a  party  to  a  specific 
performance  he  must  show  that  he  has  been  in  no  default  in 
not  performing  the  agreement,  and  that  he  has  taken  all  proper 
steps  toward  the  performance  on  his  own  part Hg 
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Defect  in  title. 

In  a  suit  to  enforce  a  lien  and  thus  enforcing  a  specific  execution 
of  a  contract  the  plaintiff  may  perfect  his  title  during  the  prog- 
ress of  the  case 163 

Exchange  of  land. 

Specific  performance  of  an  executory  contract  for  the  exchange  of 
lands  when  neither  party  is  in  position  to  convey  the  legal  title 
will  not  be  enforced 180 

Sale  of  land.    Title  bond.    Resale  by  vendee  to  vendor  by  parol  agree- 
ment.   Statutes  of  fraud. 

Quire  sold  to  Harrod  a  tract  of  land  and  executed  his  title  bond, 
agreeing  to  convey  the  legal  title  when  the  purchase-money  was 
paid. 

Harrod  sold  back  to  Quire  a  part  of  the  same  land  at  a  stipulated 
price  per  acre  to  be  credited  on  Harrod's  purchase-money  note. 
Quire  took  possession  of  the  land  resold  to  him  and  improved  it. 
In  a  suit  to  enforce  the  collection  of  the  purchase-mon^  lien  on 
the  land  first  sold,  this  court  held,  that  a  resale  and  delivery  of 
the  possession  was  a  sufficient  consideration  to  uphold  the 
agreement  to  give  a  credit  therefor,  and  where  the  legal  title  is 
in  the  vendor,  and  a  resale  is  made  to  him  by  the  vendee,  in 
parole,  and  possession  delivered  and  tiiis  is  used  as  a  defense  to 
his  suit  seeking  specific  execution,  it  is  clearly  not  within  the 
statutes,  and  should  be  allowed ^ 305 

STATUTES. 
Constitutional  requirements.    Citizen  rights.    Void  act  of  Legislature. 

A  citizen  may,  with  the  consent  of  his  State,  express  or  presumed, 
expatriate  himself,  but  no  mere  act  of  State  Legislation  can 
per  s€  denationalize  him  with  his  concurrence. 

Such  compulsive  excision  is  a  heavy  punishment  which  cannot  be 
inflicted  without  judiodl  conviction  of  some  crime  or  act,  de- 
nounced by  legislation  as  a  forfeiture  of  citizenship,  any  more 
than  a  bill  of  attainder  without  judicial  conviction^  can  consti- 
tutionally punish  a  citizen 100 

Assignment.     Statute  of  March  10,  1856. 

Where  a  debtor  in  contemplation  of  insolvency  attempts  to  secure 
one  or  more  creditors  to  the  exclusion  of  others,  however  free 
from  fraud  the  case  my  be  as  to  such  preferred  creditors,  yet  the 
statute  makes  the  transfer  inure  to  the  benefit  of  all  the  other 
creditors,  not  only  as  to  the  property  or  effects  so  transferred, 
but  all  the  property  or  effects  so  transferred,  but  all  the  property 
and  effects  of  the  debtor 329 
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Statutory  provisions.     Construction.    Bond,  page. 

A  statute  requiring  a  guardian  to  enter  into  covenant  to  an  infant 
with  good  surety  is  not  violated  where  the  hond  is  made  payable 
to  the  State.    It  is  thus  as  avaUable  and  ^ectual  to  the  infant. .       130 

Construction,    Divorce.    Alimony. 

Section  6,  article  3,  chapter  47  (2  Rev.  Stat.  21),  provides  that 
pending  an  application  for  a  divorce  a  court  may  allow  the  wife 
maintenance 333 

Suffiency  for  maintenance. 

By  **  sufficient "  estate  of  her  own,  mentioned  in  the  foregoing 
section,  is  meant,  as  we  imderstand  it,  that  unless  the  wife  has 
an  estate  of  her  own,  the  profits  of  which  are  sufficient 
for  her  comfortable  maintenance,  that  an  allowance  shall  be 
made  out  of  the  estate  of  the  husband  to  supply  the  deficiency, 
or  such  an  amount  in  view  of  the  value  of  the  husband's  estate 
as  shall  be  deemed  equitable.  It  was  never  contemplated  by  the 
Legislature  that  no  allowance  should  be  made  out  of  the 
husband's  estate  if  the  wife,  by  using  and  consuming  the  prin- 
cipal of  her  own  estate,  could  maintain  herself,  but  the  allowance 
for  deficiency  from  husband's  estate  must  be  made  on  equitable 
terms 333 

Statute.    Construction  of.    Bond  for  title. 

Sections  20  and  22,  Revised  Statutes  (2  Stanton,  p.  230),  literally 
applies  only  to  executed  contracts  of  sale,  and  not  to  sales  by 
bond  for  title 142 

Limitation. 

The  Statute  of  18^6  does  not  denounce  the  transfer  of  property 
in  contemplation  of  solvency  as  fraudulent,  and,  therefore,  re- 
quires a  creditor  to  claim  the  benefit  of  a  transfer  within  six 
months  from  the  delivery  of  the  property  or  the  recording  of 
the    transfer 60 

Where  there  is  no  personal  representation,   no   affidavit   or  demand 
required. 

Hie  personal  representative  of  the  deceased  having  answered  to 
the  merits  of  the  suit  to  settle  the  estate,  and  having  failed  to 
allege  that  no  demand  or  affidavit  had  been  made,  it  will  be  pre- 
sumed that  the  statute  had  been  complied  with 152 

Mortgage.    Insolvency.    Statutes  of  1856. 

A  mortgage  not  made  in  contemplation  of  insolvency  and  with- 
out a  design  to  prefer  some  creditors  to  the  exclusion  of  others 
does  not  come  within  the  provision  of  the  acts  of  1856 13 
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Motion  to  quash  •aU  of  lands.    Statutory  provisions. 

A  motion  made  to  set  aside  the  sale  of  lands,  for  irregulariiy  in 
the  acta  of  the  officers  of  the  court,  is  not  restricted  to  the  time 
prescribed  in  chapter  26,  Rev.  Stat.  (1  Stanton,  490),  which  pro- 
vides that  **  sales  made  mider  execution  by  fraud,  cavil,  (nt  coUu- 
aion  may  be  set  aside  on  the  moticm  of  the  person  aggrieved  or 
by  bill  in  equity.  If  by  motion,  it  must  be  commenced  within  one 
year  from  the  sale."  In  the  absence  of  fraud,  cavil,  or  collusion 
this  section  would  not  apply 413 

Liens.    Statutory  provisions. 

The  allegations  of  a  petition,  which  are  verified  by  oath  and 
which  are  sufficient  to  authorize  an  attachment,  creates  a  lien 
by  statute  from  the  time  of  the  arrest  of  a  defendant  for  robbery 
of  the  effects  of  appellant,  and  he  could  prosecute  a  civil  acti<ML 
to  enforce  the  lien 436 

STATUTE  OF  FRAUDS. 
Sale  of  land.  Assignment  of  notes.  Contemplation  of  insolvency.  As- 
signment for  benefit  of  ^creditors. 
A  sale  of  land  in  contemplation  of  insolvency  and  the  assignment 
of  the  purchase-money  notes  to  one  creditor  with  the  intuit  to 
prefer  him  to  the  exclusion  of  other  creditors  operates  as  an 
assignment  of  all  the  debtor's  property  and  effects  for  the  benefit 
of  all  his  creditors,  in  porportion  for  their  respective  demands 
including  those  that  are  future  and  contingent 546 

Land  granted  by  a  deed.    Acceptance.    Presumption. 

If  by  the  deed  a  valuable  estate  is  granted,  which  is  of  great 
benefit  to  the  grantee,  the  legal  presumption  is  that  it  was 
accepted 646 

Parol  gift  of  land.    Estoppel.    Innocent  purchaser. 

Where  the  father  by  parol  gave  land  to  his  son,  and  the  son,  with 
the  knowledge  and  consent  of  the  father,  sold  the  land  in  con- 
troversy to  Caswell,  who  sold  it  to  Sullivan.  The  son  made  a 
deed  to  Caswell,  which  had  never  been  acknowledged  or  recorded. 
After  Sullivan  and  Caswell  had  been  in  possession  of  the  land  for 
ten  years  the  father  conveyed  it  to  the  wife  and  children  of 
another  son. 

Held,  that  the  wife  and  children  are  not  innocent  purchasers  for 
value,  and  they  stand  in  no  better  attitude  than  their  vendor, 
who  was  estopped  by  his  conduct  to  plead  the  Statutes  of  Fraud.       276 

Sale  of  land.    Title  bond.    Resale  by  vendee  to  vendor  by  parol  agree- 
ment.   Specific  performance. 

Quire  sold  to  Harrod  a  tract  of  land  and  ezeoated  bia  title  bond, 
agreeing  to  convey  the  legal  title  when  the  purchase-money  was 
paid. 
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Harrod  sold  back  to  Quire  a  part  of  the  same  land  at  a  stupu- 
lated  price  per  acre  to  be  credited  on  Harrod's  purchase-money 
note.  Quire  took  possession  of  the  land  resold  to  him  and  im- 
proved it.  In  a  suit  to  enforce  the  collection  of  the  purchase- 
money  lien  on  the  land  first  sold,  this  court  held,  that  a  resale 
and  delivery  of  the  possession  was  a  sufficient  consideration  to 
uphold  the  agreement  to  give  a  credit  therefor,  and  where  the 
legal  title  is  in  the  vendor,  and  a  resale  is  made  to  him  by  the 
vendee,  in  parol,  and  possession  delivered  and  this  is  used  as  a 
defense  to  his  suit  seeking  specific  execution,  it  is  clearly  not 
within  the  statutes^  and  should  be  allowed 305 

Mortgage.     Contemporaneous  to  debt. 

The  mortgage  by  Noble  to  Chenault  was  contemporaneous  to  his 
becoming  Chenault's  debtor,  and,  therefore,  within  the  exception 
of  the  Statutes  of  1856 51 


Mutual  promises. 

Mutual  promises  do  not  have  to  be  in  writing  in  order  to  make 

them  obligatory  on  the  parties 172 


Same, 


In  order  to  uphold  a  mutual  promise  it  is  not  necessary  that  a 
consideration  shall  pass  from  the  promisee  to  a  promisor;  it  is 
sufficient  if  the  promisee  parts  with  property  or  suffers  some  loss 
or  prejudice 172 


STATUTE  OF  LIMITATION. 

Construction,     Pre-existing  causes  of  action.    Amendments  in  conflict 
with  state  and  federal  constitutions. 
The  statutory  bar  provided  for  by  chapter  63,  Rev.  Stat.,  did  not 
embrace  pre-existing  causes  of  action 582 

Act  of  1858  in  conflict  tcith  State  Constitution. 

The  Act  of  1858,  by  which  it  was  attempted  to  make  the  pro- 
visions of  chapter  63,  supra,  extend  to  all  cases  whether  the 
right  of  action  accrued  before  or  after  the  adoption  of  the 
Revised  Statutes,  is  in  conflict  with  the  Constitution  of  this 
State 682 

Act  of  1862  in  conflict  tcith  United  States  Constitution. 

The  Act  of  March   15,   1802,  is  in  conflict  with  the  Constitution 

of  the  United  States 582 


828  Index. 

BilU  and  notes.    Assignment,     Surety,    Notice,  paoc 

The  statute  does  not  require  a  surety  to  give  notice  to  the  payee 
in  a  note  of  his  relation  to  the  obligor^  before  he  can  avail 
himself  of  the  Statute  of  Limitations,  as  the  obligee  is  pre- 
sumed to  know  the  relation  and  the  assignment  of  the  note  did 
not  deprive  the  surety  of  that  defense 541 

Surety, 

The  Statute  of  Limitations  will  run  in  favor  of  a  surety 412 

STEAMBOAT. 
Supplies.     Ansioer.     Want  of  information.     Demurrer, 

As  to  the  material  averments  of  the  petition  (that  the  steamer 
R.  L.  Woodward,  by  her  captain),  at  the  time  being  owned  by 
the  defendant,  bought  the  supplies  of  the  plaintiff,  the  answer 
states  that  the  defendant  has  no  knowledge  or  information  suf- 
ficient to  form  a  belief  that  the  captain  of  said  boat  bought  any 
supplies  from  plaintiff.  Held,  that  this  answer  is  not  sufficient 
under  section  125  of  the  Civil  Code,  as  it  does  not  deny  that  the 
defendants  were  the  owners  of  the  boat,  nor  that  they  controlled 
it  81 

Pleading.     Demurrer, 

The  appellant  admits  that  he  was  part  owner  of  the  steamer,  and 
does  not  deny,  as  is  charged  in  the  bill,  that  D.  P.  Woodward 
was  clerk  or  master  of  the  boat,  with  full  authority  to  purchaae 
supplies  and  bind  the  boat  and  owners.  Held,  that,  in  order  to 
make  the  answer  sufficient^  these  denials  were  necessary 99 

SUBAGENT. 
Carriers.    Regular  agent. 

Conceding  that  the  evidence  conduced  to  prove,  or  it  did  prove, 
that  the  defendants  did  not  know  that  Ballard  was  assuming  to 
act  for  them  in  the  reception  of  the  wheat,  and  that  they  had 
never  knowingly  approved  or  sanctioned  such  assiunption,  or 
recognized  his  appointment  as  subagent,  nor  his  acts  as  such; 
still  the  evidence  proves  that  the  wheat  was  delivered  to  Bal- 
lard and  put  inside  the  depot,  and  that  Ballard  had  before  and 
after  been  acting  as  freight  agent  by  appointment,  and  with  the 
knowledge  of  the  regular  appointed  agent.  Held,  that  these  facts 
impose  on  the  carrier  the  obligation  to  carry  and  deliver  the 
wheat    133 

SUBMISSION. 
Petition  taken  for  confessed.    Process. 

An  order  taking  the  petition  for  confessed  should  not  be  made 
before  the  submission  of  the  case,  or  before  the  term  at  which  it 
stood  for  trial,  and  should  not  be  made  before  the  process  was 
served  on  all  defendants  concerned  in  interest  with  those  against 
whom  confession  is  taken 230 
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Pleadings.    Parties.  paob. 

The  pleadings  should  state  the  facts  thenusoIveH,  and  a  mere  state- 
ment of  that  which  at  most  is  but  prima  facie  evidence  of  facts 
not  expressed  in  that  evidence,  nor  to  be  with  reasonable  cer- 
tainty implied  from  it,  does  not  apprise  the  defendant  of  the  real 
cause  of  action,  and  is  insufficient 230 

Fraudulent  conveyance. 

The  petition  to  enforce  a  judgment  against  a  fraudulent  grantee 
in  a  void  deed  should  state  the  facts  which  constitute  the  cause 
of  action  against  the  grantor  in  said  deed 230 

Proof. 

The  plaintiff  should  be  required  to  prove  the  facts  constituting  the 

original  cause  of  action  against  the  grantor 230 

SUBROGATION. 

Bills  and  notes.    Purchase  of  equitable  title  to  note. 

A  purchase  of  the  interest  of  a  payee  in  a  note  becomes  invested 
with  the  equitable  title  to  same  and  is  subrogated  to  the  rights  of 
the  payee,  notwithstanding  the  note  be  taken  from  the  payee  by 
a  void  military  order  and  delivered  to  the  maker,  and  even 
though  this  be  done  seemingly  at  the  instance  of  both  maker  and 
payee 600 

Estoppel. 

A  purchaser  of  land  with  notice  of  renunciation  of  title  by  vendor, 
and  of  a  prior  sale  of  the  same  land  with  the  concurrence  of  the 
vendee  under  a  parol  sale,  is  estopped  from  claiming  title  by 
subrogation 23 

SUMMONS. 
Binding  of  minors.    Summons  of  parent  or  next  friend. 

Where  an  order  binding  out  a  minor  or  poor  children  unable  to 
care  for  themselves  does  not  sliow  a  summons  for  the  parent  or 
next  friend,  or  person  with  whom  they  resided,  to  appear  and 
show  cause  why  said  order  is  not  made  of  full  force  and  effect, 
it  will  be  vacated  and  annulled 437 

SURETY. 

Bond. 

It  is  presumed  the  administrator  executed  bond  with  good  surety; 
therefore,  without  an  averment  that  the  surety  would  be  un- 
available, no  cause  of  action  could  be  made  out  by  the  dis- 
tributees against  the  administrator,  even  if  such  case  existed  in 
behalf  of  the  sureties 59 
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Trustee  of  jury  fund,  renewal  of  bond.  paqb. 

The  tnisiee  of  the  jury  fund  of  Daviess  county,  without  an  order 
from  court,  filed  a  second  bond,  which  was  approved  as  the  first 
one  had  been,  and  contained  the  name  of  only  one  of  the  original 
sureties.  Held,  that  the  second  bond  was  not  a  cumulative  one, 
but  a  renewal  in  entirety 238 

Guardian's  bond.    Counter-surety.    Indemnity,     Clerk* s  mistake.    Oral 
evidence. 

If  the  appellant  had  proceeded  against  his  principal  under  the  Acts 
of  1856,  he'  might  have  been  released  from  responsibility  as 
surety.  But  he  only  required  counter-surety  in  the  Couniy 
Court,  and  in  that  court  the  obligors  bind  themselves  to  hold 
him  harmless  25 

Same. 

But  in  the  bond  executed  in  the  Circuit  Court  they  became  respon- 
sible to  the  ward  for  the  price  of  land,  and  it  was  intended  to 
release  the  appellant,  but  the  proper  order  waa  omitted  by  mis- 
take of  the  clerk,  as  shown  in  the  evidence  received,  without  ob- 
jection. Heldt  that,  as  the  evidence  was  not  objected  to,  the  com- 
petency is  admitted,  and  the  court,  therefore,  is  bound  to  give 
effect  to  the  Circuit  Court  bond 25 

Same. 

A  surety  on  an  original  bond  in  the  County  Court  is  released  from 
liability,  when  a  new  bond  is  made  on  an  appeal  to  the  Circuit 
Court,  which  is  intended  to  release  the  original  surety 25 

Guardian  and  icard.  Liability  on  bond  executed  in  County  Court  and 
bond  executed  in  Circuit  Court. 
Although  the  guardian  and  his  County  Court  surety  became  liable 
on  their  County  Court  bond  for  the  sum  paid  him  by  the  com- 
missioner of  the  Circuit  Court,  it  being  the  proceeds  of  a  sale  of 
his  ward's  property,  the  sureties  in  the  Circuit  Court  bond  were 
under  obligations  that  the  money  should  be  kept  or  disposed  of 
according  to  law  and  the  orders  of  the  court 224 

Sam^.    Suit  on  guardian's  bond. 

The  ward  was  entitled  to  sue  for  and  receive  her  portion  of  the 
proceeds  of  a  sale  received  by  her  guardian;  and  she  was  not 
bound  to  sue  the  County  Court  sureties  jointly  with  the  obligors 
in  the  Circuit  Court  bond 224 

Promissory  note.    Parol  agreement.     Additional  surety. 

A  parol  agreement  cannot  destroy  the  obligatory  effect  of  a  written 
note 146 
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Etcrotc, 


PAOl 


A  note  or  bond  cannot  be  delivered  by  the  obligor  to  the  obligee  as 
an  escrow   146 

ObUgee  hound  by  his  undertaking. 

It  cannot  be  doubted,  and  will  scarcely  be  denied,  that  the 
obligee  in  a  note  or  bond,  who,  by  verbal  promise  to  procure  addi- 
tional surety,  or  to  furnish  other  indemnity,  induces  an  indi- 
vidual to  become  bound  as  surety  in  a  note  or  a  bond  of  his 
debtor,  is  himself  legally  bound  by  his  undert-aking  and  respon- 
sible to  the  promisee  for  the  injury  and  damage  done,  which 
may  inure  to  him  from  a  breach  of  the  promise 146 

Defense  to  suit. 

The  fact  that  the  obligee  failed  to  procure  additional  surety  on 

the  note  is  no  defense  to  it 146 

Counterclaim. 

The  injured  party  may  by  counterclaim,  in  a  suit  on  a  note,  recover 
any  damage  he  has  sustained  by  reason  of  the  failure  of  the 
obligee  to  procure  additional  surety 14C 

Recognizance.    Forfeiture  of.    Release. 

A  party  having  appeared  in  court,  as  required  in  a  bond,  and 
having  been  released  on  his  own  recognizance,  his  sureties  on  the 
bond  were  released  from  any  obligation 362 

Payment  of  debt, 

A  surety  cannot  have  judgment  against  his  principal  before  pay- 
ment of  the  debt  for  which  he  is  surety 458 

Statute  of  Limitations. 

The  Statute  of  Limitations  will  run  in  favor  of  a  surety 412 

Obligee  bound  by  his  undertaking. 

It  cannot  be  doubted,  and  will  scarcely  be  denied,  that  the  obligee 
in  a  note  or  bond,  who,  by  verbal  promise  to  procure  additional 
surety,  or  to  furnish  other  indemnity,  induces  an  individual  to 
become  bound  as  surety  in  a  note  or  a  bond  of  his  debtor,  is  him- 
self legally  bound  by  his  undertaking  and  responsible  to  the 
promisee  for  the  injur}'  and  damage  done,  which  may  inure  to 
him  from  a  breach  of  the  promise 146 

Defense  to  suit. 

The  fact  that  the  obligee  failed  to  procure  additional  surety  on  the 

note  is  no  defense  to  it 146 
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Release  of  surety.  paos. 

A  payment  by  an  administrator  to  the  court's  receiver  of  funds  in 
his  hands  belonging  to  the  estate  will  completely  exonerate  him 
and  his  sureties 498 

For  married  tcomen.    Bond. 

The  surety  in  a  married  woman's  bond  is  responsible,  however  inef- 
fectual it  may  be  as  to  her 634 

SURPRISE. 
Judgment.     Motion  for  new  trial. 

Whenever  by  the  fault  of  the  plaintiff  or  other  cause  of  surprise  to 
the  defendant,  which  he  could  not  by  ordinary  prudence  have  dis- 
covered and  avoided,  the  presumption  is  strong  that  an  unjust 
judgment  has  been  rendered  and  the  court  on  application  made 
at  the  same  term,  within  the  exercise  of  a  sound  and  just  discre- 
tion, will  set  aside  the  judgment  and  permit  defense  to  be  made, 
if  a  sufficient  defense  be  disclosed. 

Plaintiff  by  agreement  with  defendant  proposed  and  conditionally 
entered  into  an  agreement  to  comprise  his  claim  upon  the  execu- 
tion and  delivery  by  defendant  of  three  notes  of  $50  each  with  a 
mortgage  to  secure  them  on  the  property  attached.  The  notes 
and  mortgage  were  executed  and  delivered  by  defendant,  and 
plaintiff  did  not  return  them  during  the  term  of  court,  but  pro- 
ceeded with  the  action  and  took  judgment  by  default:  Held, 
that  such  condition  of  facts  will  justify,  upon  proper  motion  and 
affidavit,  the  setting  aside  of  the  judgment  and  defendant  allowed 
to  defend  the  action 619 

SURRENDER  OF  DEED. 

Married  women.  Surrender  of  deed  does  not  divest  her  of  title.  Sub- 
sequent purchaser.  Notice. 
The  deed  of  Ben  Hardin  to  his  daughter  passed  the  legal  title  to 
her,  and  was  binding  between  the  parties.  A  subsequent  pur- 
chaser or  creditor,  without  notice,  might  avoid  it.  The  statement 
in  the  aftermade  deed  by  said  Hardin  to  the  husband  of  his 
daughter,  that  "  the  land  herein  conveyed  is  the  same  property 
given  to  my  daughter "  was  sufficient  to  put  subsequent  pur- 
chasers on  the  inquiry  as  to  the  title.  The  mere  surrender  of 
a  deed  does  not  divest  a  married  woman  of  her  title  to  land 546 

SURVIVORSHIP. 
Will.    Devise.     Vested  remainder. 

Tlie  devise  was  a  vested  remainder  upon  the  testator's  death,  hence, 
all  the  surviving  children  of  the  testator,  at  his  death,  took  an 
immediate  vested  interest  which  descended  by  operation  of  law 
to  their  heirs 406 
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SURVIVING  PARTNER. 
Suit   to   settle  partnerMlUp,    Duty   of  surviving  partner.    Inventory, 

Answer.  paqh. 

It  ia  the  duty  of  a  Buryiviiig  partner  to  cause  a  full  and  complete 
inventory  of  all  partnership  effects  to  be  made  by  competent  men 
in  a  reasonable  time  after  the  death  of  his  deceased  partner  and 
exhibit  same  with  his  answer  in  the  suit  to  settle  the  partner- 
ship. 

The  appellant  should  have  been  charged  with  all  sales  after  the 
death  of  his  partner  until  the  business  was  closed,  and  if  the  ap- 
pellant failed  to  show  by  proof  the  amount  of  receipts  and  er- 
penditures  of  each  day  or  month,  it  may  be  done  by  taking  an 
average  month,  as  shown  by  the  iKtoks,  covering  receipts  and 
expenditures    72 

SUSPENSION  OF  COURTS. 

Demurrer,    Pleading,    Ordinary    diligence.    Suspefision    of    courts    by 
legislative  <icts. 

Where  the  holder  of  a  note  fails  to  bring  suit  upon  same  during 
the  life  of  the  obligor,  he  is  ordinarily  held  to  be  guilty  of  neg- 
ligence. But  where  the  Legislature  suspends  for  a  given  period 
all  laws  requiring  Circuit  Courts  to  be  held  for  the  trial  of 
causes,  and  during  this  suspension  the  obligor  dies,  the  holder 
of  the  note  is  not  held  to  be  guilty  of  negligence  and  a  lack  of 
diligence  in  prosecuting  his  cause  should  he  fail  to  bring  an 
action  on  the  note  until  after  the  death  of  the  obligor.  A  de- 
murrer to  an  original  and  amended  bill  should,  therefore,  have 
been  overruled   627 

TAVERN. 

Liquor   license.     Descripiion    of   place.     Sufficiency   of.     Privilege   not 
confirmed  to  particular  house. 

A  license  to  keep  a  tavern  on  a  farm  sufficiently  designates  the 
place  and  does  not  confine  the  privilege  to  any  particular  house, 
but  only  requires  that  it  should  be  within  the  limits  of  the  farm. 

A  license  to  keep  a  tavern  in  a  town  sufficiently  specified  the  place 
and  operated  as  a  personal  franchise  coextensively  with  the 
boimdary  of  the  town  and  as  locomotive  as  the  grantee  himself, 
and  would  authorize  the  keeping  of  a  tavern  and  the  retailing 
of  liquors  in  any  house  in  that  town 341 

TAXES. 
Executors  and  administrators.     Delinquent  taxes.     Failure  to  collect  by 
deputy.    Evidence. 

An  original  petition  charged  a  collection  of  taxes  by  the  deputy 
sheriff  of  about  $700  unaccounted  for,  which  was  traversed  by  de- 
fendants.    An  amended  petition  made  a  vague  alternative  charge 

53  I 
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of  failure  to  collect  the  balance  of  taxes  without  alleging  that  it 
was  collectible  or  even  a  failure  to  return  a  delinquent  tax  list. 
The  answer  avers  a  certain  portion  was  not  collectible  in  conse- 
quence of  insolvency.  And  to  sustain  that  affirmative  defendants 
offered  to  prove  that  when  the  tax-books  were  received  by  the 
deputy  certain  taxpayers  were  insolvent  and  still  continued  so. 
Held,  that  this  proof  would  repeal  any  legal  liability  of  negli- 
gent failure  to  collect^  and  would  entitle  defendants  to  exonera- 
tion pro  tanto  and  it  was  error  to  exclude  the  proffered  testimony.      420 

TENDER. 
Vendor  and  vendee.    Acceptance  of  deed  of  vendor.    Tender  of  deed  in 
court, 

A.  sells  lands  to  B.  agreeing  to  make  a  conveyance  of  same.  B.  en- 
ters into  possession  and  later  files  suit  against  A.  for  an  exhibit 
of  title^  alleging  that  he  had  jMiid  for  the  land  and  demands  a 
deed  of  conveyance,  suggesting  that  A.  could  not  make  a  valid 
deed  on  account  of  certain  incumbrances.  A.  answers,  setting  out 
a  continuous  thirty  yetfrs'  title  through  heirs  who  had  obtained 
the  land  from  a  commissioner's  sale  of  a  dower  interest  and  de- 
livers to  and  tenders  through  the  court  a  deed  of  conveyance: 
Held,  that  a  continuous  occupancy  and  possession  of  the  land  for 
thirty  years  would  constitute  perfect  title,  and  B.  should  accept 
the  deed  as  tendered 4S0 

Tender.    Plea  of. 

A  plea  of  tender  to  be  effectual  should  show  sa  offer  to  deliver  or 
perform,  at  a  proper  or  allowable  time  and  a  continued  readiness 
afterward    361 

TENANCY  IN  COMMON. 
Wills.    Devise   for    life.    Undivided   interest.    Devise    of    life   estate. 
Heirs"  interest  no  greater  than  devisor.    Sale  hy  infant.    Repudi- 
ation.   Restitution.    Defective  petition.    Death  without  issue. 

The  will  of  Perry  devised  to  his  daughter  for  life  an  undivided 
portion  of  his  homestead,  and  her  occupancy  of  the  whole  of  it 
after  the  testator's  death  should  be  presumed  to  have  been  in 
common  with  his  heirs. 

The  devise  of  the  remainder  to  her  three  children  passed  to  them 
no  other  interest  in  fee  simple  than  she  had  as  devisee  for  life; 
after  the  death  of  their  father,  they  became  entitled  to  the  whole 
tract. 

The  sale  of  an  infant's  land  is  voidable  by  -his  heirs,  but  there  is  no 
intimation  that  the  infant  ever  intimated  his  intention  to  repu- 
diate the  sale  on  the  plea  of  his  infancy,  and  he  died  two  days 
after  he  became  twenty-one. 

Neither  an  infant  nor  any  one  else  can  repudiate  his  sale  of  land 
without  restitution. 
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FAQB. 

The  petition  only  alleges  that  the  plaintiffs  are  half-brothers  and 
sisters  to  the  deceased.  The  simple  fact  of  propinquity  does  not 
show  heirship;  death  without  issue  is  indispensable,  and  it  is 
neither  alleged  nor  proven 250 

TESTAMENTARY  CAPACITY. 
Wills.    Settled  purpose.    Cofwtruc^ton.    Evidence. 

The  testator  having  dictated  his  will,  unaided  by  any  one,  and 
disposed  of  his  property  according  to  a  long-settled  determination 
and  purpose  of  his  mind  —  this  bears  intrinsic  evidence  of 
capacity 15 

TIMBER. 

Timber  on  toidow's  dotcer  may  he  sold  by  her. 

The  widow  may  sell  timber  from  her  deceased  husband's  land  in 
order  to  purchase  work  stock  to  cultivate  the  farm 175 

TITLE. 
Adverse  possession  sufficient  title. 

The  possession,  by  metes  and  bounds,  of  land  for  twenty  years 
continuous  and  adverse  and  without  interruption  renders  it  un- 
necessary for  grantor  to  produce  and  exhibit  a  connected  chain 
of  paper  title  from  the  Commonwealth 76 

Coercion  of  title.    Pleading. 

Where  a  purchaser  or  his  privies  seek  to  coerce  the  title  a  payment 
of  the  purchase  price  must  be  averred  and  proven  if  denied 118 

Judgment  in  quarterly  court  on  purchase-money  note.  Injunction. 
Failure  of  title. 
In  a  suit  to  enjoin  the  collection  of  a  judgment  in  a  quarterly 
court  on  a  purchase-money  note,  on  aecount  of  the  failure  of  title, 
it  is  proper  to  obtain  the  order  for  the  injunction  in  a  quarterly 
eeurt,  as  no  other  court  has  jurisdiction,  and  the  case  should 
then  be  transferred  to  the  Circuit  Court,  as  the  title  to  the  land 
is  involved 253 

Premaiure  action.    Equity. 

EiFsn  if  the  petition  be  regarded  aa  premature,  yet  as  it  shows  a 
present  equity  it  will  be  sustained 253 

Bills  and  notes.    Subrogation.    Purchase  of  equitahle  title  to  note. 

A  purchase  of  the  interest  of  a  payee  in  a  note  becomes  invested 
with  the  equitable  title  to  same  and  is  subrogated  to  the  rights  of 
the  payee,  notwithstanding  the  note  be  taken  from  the  payee  by 
a  void  military  order  and  delivered  to  the  maker,  and  even  though 
this  be  done  seemingly  at  the  instance  of  both  maker  and  payee.       600 
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Legal  title  should  he  matured  before  sale.  page. 

Tlie  chancellor  should  always  ascertain  where  the  legal  title  is  to 
land,  and  have  it  matured  so  that  a  purchaser  at  his  sale  can  be 
assured  he  is  purchasing  the  land  and  not  a  law  suit^  as  this 
depresses  the  price  and  causes  a  sacrifice 518 

Directions  to  commission  as  to  token  sale  shall  he  made. 

When  the  sale  of  land  is  to  be  on  the  premises,  the  commissioner 
should  be  ordered  to  make  it  on  a  day  certain ;  when  it  is  to  be 
made  at  the  Courthouse  door  it  is  sufficient  to  direct  him  to  sell 
on  the  first  day  of  a  court  to  be  held  for  the  county 518 

Sale  of  trust  property.    Purchaser's  title. 

Where  a  trustee  sells  property  with  the  knowledge  and  consent  of 
the  beneficiary,  the  purqhaser  acquires  an  absolute  indefeasible 
title  20 

Specific  performance.    Defect  in  title. 

In  a  suit  to  enforce  a  lien  and  thus  enforcing  a  specific  execution 
of  a  contract  the  plaintiff  may  perfect  his  title  during  the 
progress  of  the  case 103 

Exceptions  to  sale. 

Exceptions  to  the  sale  of  land  must  be  made  before  the  order  of 
confirmation  is  entered,  unless  some  sufiicient  reason  for  not  ex- 
cepting  is   shown 163 

TITLE  BOND. 
Eviction.    Warranty.    Limita4ions. 

A.  purchased  of  B.  certain  lands  upon  which  B.  had  given  a  mort- 
gage, a  payment  having  been  made  to  B.  by  A.  B.  executes  a 
bond  for  title  to  indemnify  A.  against  eviction  under  the  mort- 
gage and  to  convey  the  land  upon  payment  of  the  mortgage  debt. 
The  mortgage  was  never  paid  and  A.  was  evicted.  Held,  that,  aa 
there  was  no  breach  of  the  bond,  the  Statute  of  Limitations  did 
not  begin  to  run  imtil  after  the  eviction 49 

TRADE-MARK. 
Infringement. 

A  man  is  entitled  to  be  protected  in  the  exclusive  use  of  a  trade- 
mark, because  he  is  justly  entitled  to  all  profits  by  reason  of  his 
skill  as  a  manufacturer,  and  because  the  use  of  it  by  another  is 
a  fraud  on  him 352 

Same. 

A  trade-mark,  to  be  such  in  a  legal  sense,  must  have  the  name  of 

the  manufacturer  attached,  so  as  to  give  correct  information  in 

relation  thereto. 
It  is  not  alleged  in  the  petition  that  appellees  have  upon  any  of 

their  labels  or  wrappings  placed  the  name  of  appellant,  or  that 

the  articles  they  sold  were  manufactured  by  appellants 352 
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TRANSFER  OF  CAUSES. 

Bail.  Recognizance.  Forfeiture  in  Circuit  Court,  Criminjl  and  penal 
causfs  and  pleas  of  the  Commonicealfh  transferred  to  Criminal 
Court.  Summons  on  forfeiture  to  Cirauii  Court.  Judgment  in 
Criminal  Court.  faob. 

Becroft  was,  on  the  8th  day  of  August,  18()3,  indicted  in  the  Camp- 
bell Circuit  Court,  and  admitted  to  bail  and  appellant  became 
bound  as  his  surety.  Becroft  failed  to  answer  at  the  February 
term^  1864,  and  his  recognizance  was  adjudged  forfeited,  where- 
upon the  appellant  was  summoned  to  appear  in  the  court  at  its 
next  April  term,  and  show  caue«,  et<>.  In  the  meantime  a  Crim- 
inal Court  was  established  for  Campbell  county  to  which  all  the 
criminal  and  penal  causes  and  pleas  of  the  Commonwealth  were 
transferred.  Prior  to  the  time  the  cause  should  have  been 
moved  to  the  Criminal  Court  no  summons  had  been  served 
on  appellant.  On  the  23d  day  of  April,  1867,  judgment  was  ren- 
dered against  appellant  in  the  Criminal  Court.  Held,  that  the 
Criminal  Court  had  no  jurisdiction  in  the  matter  as  appellant 
was  summoned  to  appear  in  the  Circuit  Court 573 

Ordinary  action.    Transfer  to  equity.     Trial  of  issue. 

Where  appellant  in  error  has  an  original  action  brought  in  ordi- 
nary transferred  on  motion  to  the  equity  docket,  over  the  objec- 
tion of  appellee,  he  cannot  complain  of  the  lack  of  nor  demand 
a  trial  of  the  issue  of  fact  by  a  jury,  it  being  within  the  discre- 
tion of  the  chancellor  to  remand  a  cause  to  a  jury,  and  to  accept 
or  reject  the  findings  of  such  jury  according  to  the  dictates  of 
his  conscience 18 


TRIAL. 
Bill  of  exceptions.    Time  to  file. 

A  bill  of  exceptions  cannot  be  filed  in  vacation 370 

Same.    Extension  of  tim^. 

Extension  of  time  to  file  a  bill  of  exceptions  must  be  until  a  day 

in  the  next  term  of  court 370 

Ordinary  fiction.     Transfer  to  equity.     Trial  of  issue. 

Where  appellant  in  error  has  an  original  action  brought  in  ordi- 
nary transferred  on  motion  to  the  equity  docket,  over  the  objec- 
tion of  appellee,  he  cannot  complain  of  the  lack  of  nor  demand  a 
trial  of  the  issue  of  fact  by  a  jury,  it  being  within  the  discre- 
tion of  the  chancellor  to  remand  a  cause  to  a  jury,  and  to  accept 
or  reject  the  findings  of  such  jury  according  to  the  dictates  of  his 
conscience 18 
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TRUSTS. 
Assignment  for  benefit  of  creditors.    Want  of  trustees.    Sufficient  deed 

atf<tchment.  p^os. 

A  trust  will  not  fail  for  the  want  of  a  trustee.  If  a  trustee  or 
assignee  named  in  a  deed  or  will  refuse  to  act,  the  chancellor 
will  appoint  one 533 

Deed  of  assiffnment.    Sufficiency. 

The  law  does  not  require  a  deed  of  assignment  to  be  written  in  any 
particular  phraseology  or  according  to  any  technical  form 533 

Husband  and  wife.    Property  conveyed  to  hueband  in  trust  for  wife. 
Improvetnent  by  husband.    Donation, 

The  improvement  of  trust  property  conyeyed  by  the  wife's  father 
to  her  husband^  for  her  use,  must  be  regarded  as  a  donation,  in 
a  contest  between  her  and  her  husband's  heirs 527 

Fraudulent  conveyance.    Secret  trust.    Money  bona  fide  paid  by  trustee. 

Where  it  is  adjudged  that  land  is  held  by  one  in  secret  trust  for 

another,  the  trustee  may  assert  claim  to  the  extent  of  money 

shown  to  have  been  bona  fide  paid  or  advanced  out  of  his  own 

means  or  that  he  is  honestly  bound  to  pay 446 

TRUST  DEEDS.       . 
See  MoBTOAGEs. 

TRUSTEE. 

Assignment  for  benefit  of  creditors.    Want  of  tnistee.    Sufficient  deed 
attaohment. 

A  trust  will  not  fail  for  the  want  of  a  trustee.  If  a  trustee  or 
assignee  named  in  a  deed  or  will  refuse  to  act,  the  chanoellcMr 
will  appoint  one 533 

Deed  of  assignment.    Sufficiency. 

The  law  does  not  require  a  deed  of  assignment  to  be  written  in  any 

particular  phraseology  or  according  to  any  technical  form 533 

Trustee  of  jury  fund,  renewal  of  bond.    Sureties. 

The  trustee  of  the  jury  fund  of  Daviess  county,  without  an  order 
from  court,  filed  a  second  bond,  which  was  approved  as  the  first 
one  had  been,  and  contained  the  name  of  only  one  of  the  original 
sureties.  Held,  that  the  second  bond  was  not  a  cumulative  one, 
but  a  renewal  in  entirety 238 

Aid  of  the  chancellor. 

The  trustee  could,  without  the  aid  of  the  chancellor,  pass  title  to 
the  land  to  the  purchaser 139 


Index.  839 

TUKNPIKE. 

8uh9cripiu>n    to    capital    stock.    Special    covenant.    Construction    of 

agreement.        Substantial  compliance.  tjloe. 

The  vagueness  of  the  contract  as  to  the  particular  line,  the  length 
of  the  road  to  be  built,  together  with  the  difficulty  of  a  literal 
compliance  with  the  contract,  locating  the  road  on  the  line,  and 
other  circumstances  tending  to  explain  the  intention  of  the  par- 
ties, requires  a  liberal  construction  of  the  agreement. 
It  seems  that  the  company  substantially  performed  the  conditions 
upon  which  the  subscription  was  made 228 

USURY. 
Ewcessive  interest  in  note  for  pwrckaae  money  not  uewrious. 

A  rate  of  interest  of  10  per  cent.,  promised  in  a  purchase-money 
note,  is  not  for  the  loan  or  forbearance  of  money  or  other  thing; 
but  is  as  much  a  part  of  same  as  the  principal  itself 322 

Inter&ft. 

Where  usurious  interest  is  charged  it  must  be  reduced  to  the  lawful 
rate,  and  where  interest  is  charged  on  notes  and  open  accounts 
by  appellant  and  none  allowed  on  the  funds  in  his  hands  belong- 
ing to  the  appellee  the  accounts  will  be  corrected  by  allowing  in- 
terest where  it  has  been  thus  withheld 240 

tfoies  taken  up  on  renewal.    Evidence, 

Notes  taken  up  upon  renewal  are  competent  evidence  on  a  question 
of  usury 92 

Pleading.     Void  contract. 

It  is  not  necessary  to  plead  usury  where  the  statute  declares  all 
contracts  for  more  than  legal  interest  void  to  the  extent  of  the 
usury,  and  a  court  of  equity  will  not  enforce  a  void  contract 77 

Pleading.     Equity. 

Although  usury  was  not  specially  pleaded  a  court  of  equity  will  not 

enforce  payment  of  it 448 

Judgment  at  law.    Previous  defense.    Recovery  notwithstanding  judg- 
ment for  debt. 
Although  a  judgment  at  law  cannot  be  modified  by  a  defense  sub- 
sisting previous  to  it,  yet  usury  paid  may  be  recovered  by  action 
notwithstanding  the  judgment  for  the  debt 449 

Principal  and  agent.     Usurious  i9Uerest. 

Where  an  agent  loans  money  for  his  principal  at  a  usurious  rate 
of  interest,  taking  a  note  to  himself,  and  thereafter  assigning 
it  to  his  principal,  in  a  suit  on  the  note,  it  would  be  purged  of 
all  legal  interest 282 
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VENDIBLE   INTEREST. 
lAie  estate.  page. 

The  remainder  after  a  life  estate  is  a  vendible  interest,  however 
remote  and  contingent 304 

VENDITIONI  EXPONAS. 
Execution.    Levy. 

Had  the  execution  been  so  levied  on  Joe,  as  to  authorize  a  sale,  the 
venditioni  exponas  addressed  to  a  sheriff  of  a  different  county 
did  not  authorize  the  caption  or  sale  of  Joe  after  he  had  gone  to 
Montgomery  county  from  Flemming,  where  the  levy  purported 
to  have  been  made;  the  only  legal  process  to  take  and  sell  him  by 
execution  was  a  new  fi.  fa.  to  Montgomery  county 254 

Same.    Refusal  to  surrender  Joe. 

If  either  of  the  appellants  refused  to  surrender  Joe  to  be  sold  by 
the  sheriff  of  Montgomery  county  under  the  venditioni  exponas 
he  violated  no  law 254 

Discharge  of  levy. 

Where  a  sale  of  lands  under  a  levy  issued  legally  before  that  time 
is  discharged  by  the  release  of  the  purchaser  of  the  land  at  the 
sale  thereof,  a  subsequent  issual  of  a  venditioni  exponas  and  a 
second  sale  thereunder  is  void.  The  release  by  the  purchaser 
under  the  levy  was  a  termination  of  the  authority  of  the  sheriff 
and  the  levy,  and  operated  as  notice  to  the  defendants  in  the 
execution  that  they  might  not  expect  or  look  to  further  action  of 
the  sheriff  upon  that  levy 413 

Execution. 

Where  a  sheriff  levies  an  execution  on  property  before  the  return 
day,  he  may  sell  it  afterward  without  a  venditioni  exponas 61 1 

VENDOR  AND  VENDEE. 

Acceptance  of  deed  of  vendor.    Tender  of  deed  in  court, 

A.  sells  lands  to  B.  agreeing  to  make  a  conveyance  of  same.  B. 
enters  into  possession  and  later  files  suit  against  A.  for  an  ex- 
hibit of  title,  alleging  that  he  had  paid  for  the  land  and  demands 
a  deed  of  conveyance,  suggesting  that  A.  could  not  make  a  valid 
deed  on  account  of  certain  incumbrances.  A.  answers,  setting 
out  a  continuous  thirty  years*  title  through  heirs  who  had  ob-  , 

tained  the  land  from  a  commissioner's  sale  of  a  dower  interest 
and  delivers  to  and  tenders  through  the  court  a  deed  of  convey- 
ance: Heldf  that  a  continuous  occupancy  and  possession  of  the 
land  for  thirty  years  would  constitute  perfect  title,  and  B. 
should  accept  the  deed  as  tendered 480 
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Bweouiory  contracts.    Enforcement  of  epedfic  emecuticn,  piqr. 

To  entitle  a  vendor  of  real  estate  by  executory  contract  to  a  judg- 
ment in  rem,  and  an  enforcement  of  his  lien,  he  must  allege  that 
he  has  the  legal  title  to  the  property  sold  or  will  acquire  it  and 
be  able  to  convey  the  same  to  the  vendee  and  should  make  him  a 
party  and  show  himself  able  to  convey  the  same  in  proper  time 
—  this  being  necessary  to  entitle  him  to  a  specific  execution  — 
and  also  upon  a  sale  of  the  property  being  adjudged  to  assure 
bidders  that  by  the  purchase  they  will  acquire  a  complete  title 
to  the  property 625. 

VENDOR'S  LIEN. 
Bame,  Grantee  giving  note  in  hank  toith  grantor  as  indoreer  did  not 
discharge  vendor's  lien. 
Before  the  vendor  can  be  made  to  surrender  his  title  it  must  appear 
that  he  has  been  paid,  or  that  by  his  own  act  the  lien  has  been 
discharged.  The  giving  a  note  in  bank  with  him  as  indorser  and 
getting  the  proceeds  by  the  grantor  did  not  discharge  the  lien; 
it  was  not  a  payment  until  the  note  in  bank  was  discharged,  or 
grantor  released  from  liability  thereon 118 

Same.    Original  evideftce  of  debt. 

In  this  case  no  conveyance  has  been  made,  the  grantor  has  given 
no  credit,  nor  changed  the  original  evidence  of  the  indebtedness.       118 

Sale  of  land. 

There  is  a  most  important  distinction  between  equitable  liens,  to 
secure  purchase  money,  where  the  legal  title  has  been  conveyed 
and  where  the  legal  title  has  been  reserved  until  the  purchase 
money  had  been  paid.  In  the  former  case,  he  has  parted  with 
both  the  legal  and  equitable  title;  in  the  latter  he  retains  the 
legal  title  as  security  for  the  purchase  money. 

Vendor  retaining  the  legal  title  is  placed  on  the  footing  of  a  mort- 
gagee who  has  taken  a  mortgage  as  security  for  the  purchase 
money. 

The  vendor's  lien  has  been  abolished  by  statute  (unless  preserved 
in  the  deed)  but  the  right  of  the  vendor  who  retains  the  legal 
title  as  security  is  of  an  entirely  diflferent  nature,  and  the  ven- 
dee's purchaser  takes  only  the  vendee's  equitable  right  to  have  a 
conveyance  on  payment  of  the  purchase  price. 

When  the  vendor  retains  the  legal  title  as  security  for  the  purchase 
money,  nothing  but  an  absolute  payment  of  the  purchase  price 
will  authorize  a  court  to  compel  him  to  surrender  his  title  to  the 
vendee  or  his  assigns. 

In  this  State  the  assignment  of  a  note  for  purchase  money  is  an 
assignment  of  a  lien  pro  tanto  of  the  lien  upon  the  land,  but  if 
the  note  is  assigned  without  recourse  the  lien  is  gone;  the 
vendor  not  being  liable  he  cannot  hold  the  lien  to  indemnify  him. 

The  widow's  dower  is  prior  and  superior  to  a  claim  for  unpaid 

purchase  money.     (See  original  opinion,  p.  392) 291 
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VENUE. 

(CHANGE  OF.) 

Jurisdiction  aver  eatcttea.     Executors  and  adminiatratora.     Chamge  of 

venue,  pjloe. 
A  petition  is  filed  in  one  county,  and  afterward  a  change  of  venue 
is  granted  to  another;    Held  that  the  latter  court  would  have 
jurisdiction  over  an  intestate's  estate,  though  letters  of  adminis- 
tration were  granted  by  the  former  County  Court 439 

VERDICT. 

See  JUDGMSNT. 

VESTED  REMAINDER, 

Will,    Devise,    Survivorship. 

The  devise  was  a  vested  remainder  upon  the  testator's  death,  henoe, 
all  the  surviving  children  of  the  testator,  at  his  death,  took,  an 
immediate  vested  interest  which  descended  by  operation  of  law 
to  their  heirs 406 

VIGILANCE. 
Knoioledge  of  pecuniary  affairs  presumed.    Sale  of  property  in  contem- 
plation of  insolvency.     Preference,     Limitation.     Deed  of  trust 
for  the  benefit  of  creditors. 

This  court  has  frequently  held  that  a  man  must  be  presumed  to 
have  an  ordinary  intelligent  knowledge  of  his  pecuniary  affairs, 
and  this  presumption  may  be  strengthened  by  the  facts 50 

Ifot  immoral  to  secure  debt  by  vigilance. 

It  never  has  been  regarded  by  law  as  immoral  for  a  bona  fide  cred- 
itor to  secure  his  debt  by  vigilance  on  a  failing  creditor,  nor  is 
same  denounced  as  fraudulent  by  our  Acts  of  1856 50 

WAIVER. 

Land,    Action  for.    Necessary  parties  plaintiff.     Waiver  of  homestead 
by  tvidow. 

The  appellees,  as  the  heirs  of  John  Shacklett,  under  whose  title 
they  claim  the  land  in  contest,  were  the  only  necessary  parties 
plaintiff  as  their  mother,  having  waived  her  right  of  dower  to 
hold  the  homestead  by  removing  therefrom,  had  lost  any  inter- 
est therein,  which  could  have  made  her  a  necessary  party 482 

WARNING  ORDER. 
Cross-petition, 

A  warning  order  against  a  defendant  as  to  the  petition  in  which  he 
was  not  a  party  does  not  apply  to  a  cross-petition  as  to  which 
he  was  not  before  the  court 82 
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WARRANTY. 
Warranty  of  jack.     Counterclaim,  taoe. 

A  covenant  of  the  warranty  of  a  jack  cannot  be  the  foundation  of 
a  counterclaim 400 

Warranty  of  Mundneaa  of  horse. 

The  cause  of  action  for  the  breach  of  warranty  of  soundness  in  the 
the  sale  of  a  horse  is  a  cause  of  action  for  the  recovery  of  money 
to  the  amount  of  damages  sustained  by  reason  of  the  breach.      409 

Same,    Contract. 

It  is  also  a  cause  of  action  on  a  contract,  although  the  claim  is  not 

expressly  stated  to  be  due  on  account 409 

Title  bond.    Eviction,    Limitations, 

A.  purchased  of  B.  certain  lands  upon  which  B.  had  given  a  mort- 
gage, a  payment  having  been  made  to  B.  by  A.  B.  executes  a 
bond  for  title  to  indemnify  A.  against  eviction  under  the  mort- 
gage and  to  convey  the  land  upon  pajrment  of  the  mortgage  debt. 
The  mortgage  was  never  paid  and  A.  was  evicted.  Held,  that, 
aa  there  was  no  breach  of  the  bond;  the  Statute  of  Limitations 
did  not  begin  to  run  until  after  the  eviction 49 

Warranty,  breach  of, 

A,  sells  B.  personal  property  (slave)  and  warrants  same  sound 
and  in  good  condition.  All  of  the  purchase  money,  except  some 
$76,  was  paid,  which  amount  was  closed  up  by  note  some  six 
months  after  the  sale.  On  suit  to  enforce  payment  of  note,  de- 
fense was  set  up  that  the  slave  was  laboring  under  an  hereditary 
taint  of  tubercular  consumption,  but  was  shown  not  to  have 
been  developed  at  the  time  of  the  sale.  Held,  not  to  be  such  a 
breach  of  warranty  as  to  justify  a  verdict  for  damages 18 

Notes.  Assignment  loithout  recourse.  Warranty.  Binding  obligation. 
The  presumption  of  law  is  that  the  party  trading  for  an  obligation 
on  a  third  party,  without  recourse,  agrees  to  look  to  him  alone, 
but  that  he  does  not  part  with  the  consideration  paid  for  the 
assignment  without  having  a  binding  obligation  on  some  one. 
therefore,  the  assignment  without  recourse  must  be  presumed  to 
warrant  that  it  is  a  legal  binding  obligation  on  the  obligor, 
but  that  he  does  not  undertake  to  refund  tlie  consideration  should 
the  obligor  prove  insolvent 279 

Vendor's  deed  not  enough. 

The  contract  bound  appellee  to  guarantee  the  title  to  Booth's  heirs 
by  general  warranty  —  his  own  deed  for  that  purpose  is  not 
enough 448 
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WASTE. 
Executor.    Payment  of  legacy.     Improvident  ii»e.  page: 

The  testator  has  the  right  to  pay  over  to  the  legatee  aasets  in  his 
hands.  If  there  is  danger  of  improyident  use  and  waste  of  the 
fund,  the  remaindermen  had  the  right  alone  to  prevent  it 443 

Same.     Settlement  with  County  Court.    Fund  held  a»  trustee  and  not 
a»  ewecutor. 

After  a  settlement  with  the  County  Court  the  executor  holds  funds 

belonging  to  the  estate  as  trustee  and  not  as  executor 443 

WILLS. 

Bequest.     Gift. 

One  of  the  beneficiaries'  under  a  will  may  dispose  of  his  share  to 
the  other  legatees  by  gift,  and  vest  them  with  the  perfect  right 
to  dispose  of  it  as  they  please  to  the  exclusion  of  the  husband  of 
their  deceased  sister 208 

Construction.    Intention  of  testator. 

The  intention  of  the  testator,  when  clearly  and  distinctively  an- 
nounced, will  not  be  disturbed,  however  singular,  when  it  con- 
travenes no  public  policy  nor  principle  of  law. 

The  executor  may  convey  a  legal  title  to  testator's  land  after  it 
has  reverted  to  the  estate,  for  the  purpose  of  carrying  out  the 
provisions  of  the  will 301 

Construction  of.     Property  over. 

A  testator  is  deemed  to  have  died  intestate  as  to  particular  prop- 
erty not  specifically  alluded  to  by  will,  a  reversionary  interest 
of  which  had  not  been  disposed  of  by  any  other  clause  of  the 
will 325 

Concealment  of  will.     Specific  execution  of  contract.     Pleading. 

A  petition  to  compel  a  specific  execution  of  a  contract  to  divide  an 
estate,  without  reference  to  a  will,  where  the  evidence  and  cir- 
cumstances of  the  case  develop  the  knowledge  of  the  suppression 
of  the  truth  and  a  suggestion  of  what  was  not  the  truth,  wholly 
incompatible  with  candor  and  fair  dealing,  will  be  dismissed 158 

Contest.     Verdict  of  jury. 

Where  there  can  be  no  doubt  that  the  testator  had  a  disposing 
mind,  when  undisturbed  and  free  to  act  spontaneously,  and  al- 
though there  is  no  direct  proof  of  constraint,  or  controlling  influ- 
ence by  others,  yet,  when  the  evidence  shows  at  least  an  equi- 
ponderance  of  probability  that  the  document  was  not  the  volun- 
tary will  of  a  free  and  self-poised  mind,  the  verdict  of  the  jury 
and  the  judgment  of  the  court,  pronounced  on  the  testimony  in 
their  hearing  and  view,  must  preponderate 396 


Index.  845 

Caniingent  devisee.    Limitations,  page. 

The  devisee  is  entitled  to  the  land  when  he  pays  the  debt,  which 

the  testator  prescribes  as  an  indispensable  condition  to  his  title. 
No  statutory  limitation  can  relieve  a  devisee  of  the  liability  upon 

which  his  title  depends 365 

ProposaL     Binding  contract.     Specific  execution. 

To  make  a  proposition  by  a  father  to  devise  certain  land  to  a> 
daughter,  upon  acceptance  or  approval,  legally  binding,  it  is 
necessary  that  such  purpose  or  intention  should  clearly  appear, 
and  the  instrument  admit  of  no  other  construction 262 

Bame. 

The  proposition  to  thus  devise  his  estate  carries  with  it  the  legal 
intendment  that  the  will  when  nmde  is  revocable,  and  even 
though  called  a  will,  yet  an  instrument  made  in  conformity  to 
a  pre-existing  contract,  valid  and  binding,  would  not  in  fact  be 
a  will,  but  itself  a  contract  binding  on  both  parties 262 

Same. 

To  make  a  contract  out  of  a  proposed  devise  of  an  estate  the  propo- 
sition should  have  shown  clearly  that  the  father  understood 
that  he  was  disposing  of  the  portion  of  his  estate  therein  em- 
braced by  contract,  and  not  by  will 262 

WILLS. 
Devise  of  land.    Postponement  of  partition.    Joint  tenancy. 

Where  a  will  postpones  a  partition  of  land  devised  until  the  death 
of  one  of  the  devisees^  the  others  are  not  entitled  to  have  a  divi- 
sion until  that  event  happens,  but  are  entitled  to  enjoy  the 
estate  as  joint  tenants 453 

Inhibition.    Assignment  of  legacy. 

By  the  terms  of  a  will,  a  legacy  was  made  to  minors,  payable  to 
them  when  they  arrived  at  the  age  of  twenty-one  years,  respec- 
tively, and  concludes  with  the  following  clause :  "  But  in  no 
event  shall  the  mother  of  said  five  last  named  children  inherit 
or  have  any  part  of  said  fund;  but  in  case  any  one  of  the 
children  dies  before  receiving  the  bequest,  then  those  living  shall 
have  it  in  equal  parts."  Held,  that  this  does  not  prohibit  the 
assignment  by  one  of  said  heirs  to  the  mother,  of  his  interest, 
after  he  had  become  twenty -one  years  of  age,  the  amount  of  the 
legacy  due  to  him  not  having  been  paid  up  to  the  time  of  said 
assignment 462 

Same. 

No  provision  being  made  in  a  will  to  aflFect  the  disposition  of  a 
legacy  to  a  minor  after  he  became  of  age,  it  is  held  to  become 
the  property  of  the  legatee  in  fee  simple  and  may  be  disposed  of 
at  that  time  in  any  manner  he  may  prescribe 462 
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Intention  of  division.    Devise  in  trust  for  life  not.siibject  to  devisee's 

debts,  i-AGB. 

A  testator  deviseB  to  his  children  all  of  his  lands  and  personalty 
''  to  be  vested  in  Ms  executors,  in  trust  for  than,  it  being  my 
express  will  that  said  lands,  etc,  shall  not  be  held  liable  for  any 
debts  now  owing,  or  which  may  be  contracted  by  my  said  children 
or  either  of  them,"  and  gives  his  executors  discretion  to  put  the 
children  in  possession,  and  to  resume  possession  at  their  own 
pleasure.  Also  to  sell  the  whole  or  any  part  and  appropriate 
the  interest  to  the  benefit  and  support  of  "  the  child  to  whom  it 
may  belong  during  life  and  then  to  pass  as  above.*'  Held,  to  be 
a  devise  for  the  personal  use  of  the  devisee  during  life  only,  and 
not  subject  to  his  debts  at  any  time  contracted 464 

Testamentary  capacity.    Settled  purpose,     Oonstruotion.    Evidence. 
The  testator  having  dictated  his  will,  unaided  by  any  one,  and  dis- 
posed of  his  property  according  to  a  long-settled  determination 
and  purpose  of  his  mind  —  this  bears  intrinsic  evidence  of  capac- 
ity ...  . 16 

WITNESSES. 
Interested  v>itness.    Bias  evidence. 

The  rule  of  law  is  if  the  witness  regards  himself  interested  this 
excludes  his  evidence  because  of  the  bias  this  estimated  interest 
has  on  his  mind,  and  does  not  depend  on  the  fact  whether  he 
is  interested 259 

Interested  u^tness. 

Unless  the  witness  is  interested  in  the  issue  presented  by  the 
answer,  in  behalf  of  himself,  he  is  a  ccMnpetent  witness,  under 
subsection  6,  secti<m  670,  Civil  Code , 641 

Interested  witness, 

A  defendant  is  not  a  competent  witness  for  his  codefendant  where 
they  are  both  interested  in  the  issue  raised  by  their  joint  answer.  6 

Evidence.     Contrariety.     Weight.     Credibility  of  witnesses. 

Where  there  is  a  contrariety  of  evidence  it  peculiarly  belongs  to  the 
jury  to  decide  upon  its  weight  and  the  credibility  of  the  witnesses.      457 

WORDS  AND  PHRASES. 
Amende  petition. 

The  amended  petition  was  never  answered  and  must  be  regarded  as 
true,  and  that  Phelps  purchased  of  Parks  several  mules  for  the 
same  purpose  and  same  contemplation.  "  Several "  must  neces- 
sarily mean  more  than  one  mule 50 
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Slander.    Construction  of  words,  v\.q^. 

It  is  a  recognized  rule  in  the  construction  of  words  complained  of 
in  an  action  of  slander,  that  they  should  be  taken  in  their  ob- 
vious meaning  and  signification,  and  in  the  sense  in  which  they 
would  be  understood  by  those  who  hear  them 461 

Statute^    Construction  of.    Divorce.    Alimony. 

Section  6,  article  3,  chapter  47  (2  Rev.  Stat.  21),  provides  that 
pending  an  application  for  a  divorce  a  court  may  allow  the  wife 
maintenance 333 

Bufficxency  of  maintenance. 

By  "  sufficient "  estate  of  her  own,  mentioned  in  the  foregoing  sec- 
tion, is  meant^  as  we  understand  it,  that  unless  the  wife  has  an 
estate  of  her  own,  the  profits  of  which  are  sufficient  for  her  com- 
fortable maintenance,  that  an  allowance  shall  be  made  out  of  the 
estate  of  the  husband  to  supply  the  deficiency,  or  such  an  amount 
in  view  of  the  value  of  the  husband's  estate  as  shall  be  deemed 
equitable.  It  was  never  contemplated  by  the  Legislature  that 
no  allowance  should  be  made  out  of  the  husband's  estate  if  the 
wife,  by  using  and  consuming  the  principal  of  her  own  estate, 
could  maintain  herself,  but  the  allowance  for  deficiency  from  hus- 
band's estate  must  be  made  on  equitable  terms 33$ 

Slander.  Words  spoken  after  commencement  of  suit.  Instruction. 
In  this  action  for  slander  words  spoken  after  the  commencement 
of  suit,  and  which  were  then  actionable,  were  stated  in  an 
amended  petition,  and  the  speaking  of  these  words,  as  well  as 
those  spoken  before  the  action  was  brought,  were  proven  on 
the  trial.  Held,  that  the  court  erred  in  instructing  the  jury 
''that  if  they  believed  from  the  evidence  that  the  defendant 
spoke  the  words  charged  in  the  amended  petition  they  should 
find  for  the  plaintiff" 215 

"U.  S."    Meaning.    "The  Chvemment."    Meaning. 

It  cannot  be  judicially  known  what  the  cabalistic  letters  "  U.  S." 
mean.  There  is  no  legal  definite  technical  meaning  attached  to 
them,  nor  can  it  be  determined  that  the  words  "  the  Govern- 
ment "  means  any  other  government  than  that  of  Kentucky 589 

WRIT  OF  POSSESSION. 
Writ  of  possession,  effect  of. 

A  writ  of  possession  can  only  authorize  the  dispossessing  of  the 

parties  to  the  suit ;   it  has  no  effect  on  a  stranger 226 

Decretal.     Sale  of  land.    Purchaser.    Confirmance. 

A  purchaser  has  no  right  to  claim  land  bid  off  at  a  decretal  sale 
until  the  sale  is  confirmed,  as  it  does  not  become  a  sale  and  pur- 
chase imtil  then 520 
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written  instruments.  " 

Pitrtioular  de9i>riptian  in  indioifnent.  page. 

That  it  waa  not  the  intention  of  the  framers  of  the  Criminal  Code 
to  dispense  with  all  particularity  of  description  of  written  in- 
stnunents,  which  may  be  the  subject  of  indictment  for  forgery, 
larceny*  or  other  offenses  as  shown  by  section  135. 

Description  of  written  instrument  not  required  when  the  instru- 
ment is  withheld  or  destroyed  by  the  act  or  procurement  of  the 
defendant,  but  it  must  be  alleged  in  the  indictment  that  said  in- 
strument was  lost  or  destroyed 345 
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I^  J.  Morgan  Ghiim,  Clerk  of  the  Court  of  Appeals  of  Kentucky, 
certify  that  the  foregoing  opinions  are  true,  and  correct  copies,  of 
opinions  in  the  foregoing  cases  as  appears  from  the  records  now  on 
file  in  my  office. 

Given  under  my  hand  as  Clerk  aforesaid  this  26th  of  May,  1906. 

J.  MOEGAN  CHINTT, 
Clerk  of  Court  of  Appeals  of  Kentucky. 


